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Title 3— Presidential Determination No. 2006-21 of August 21, 2006 


: The President ; Determination Pursuant to Section 2(c)(1) of the Migration 
4 and Refugee Assistance Act of 1962, as Amended 


Memorandum for the Secretary of State 


: Pursuant to Section 2(c)(1) of the Migration and Refugee Assistance Act 
: of 1962, as amended, 22 U.S.C. 2601(c)(1), I hereby determine that it is 
: important to the national interest that up to $13.5 million be made available 
. from the U.S. Emergency Refugee and Migration Assistance Fund to meet 
unexpected urgent humanitarian needs related to the conflict in Lebanon. 
These funds may be used, as appropriate, to provide contributions to inter- 
national, governmental, and nongovernmental organizations, and, as nec- 
essary, for administrative expenses of the Bureau of Population, Refugees, 
and Migration. 


| You are authorized and directed to inform the appropriate committees of 
the Congress of this determination and the obligation of funds under this 
E authority, and to arrange for the publication of this memorandum in the 
Federal Register. 


THE WHITE HOUSE, 
August 21, 2006. 


[FR Doc. 06-7423 
Filed 8-31-06; 8:45 am] 
Billing code 4710—10—P 
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: Title 3— Presidential Determination No. 2006-19 of August 17, 2006 

' The President _ Presidential Determination on Continuation of U.S. Drug 


Interdiction Assistance to the Government of Colombia 


Memorandum for the Secretary of State [and] the Secretary of Defense 


Pursuant to the authority vested in me by section 1012 of the National 
Defense Authorization Act for Fiscal Year 1995,’as amended (22 U.S.C. 
2291-4), I hereby certify, with respect to Colombia, that: (1) interdiction 
of aircraft reasonably suspected to be primarily engaged in illicit drug traf- 
ficking in that country’s airspace is necessary because of the extraordinary 
threat posed by illicit drug trafficking to the national security of that country; 
and (2) that country has appropriate procedures in place to protect against 
innocent loss of life in the air and on the ground in connection with 
such interdiction, which shall at a minimum include effective means to 
identify and warn an aircraft before the use of force is directed against 
the aircraft. 


The Secretary of State is authorized and directed to publish this determina- 
tion in the Federal Register and to notify the Congress of this determination. 


THE WHITE HOUSE, 
August 17, 2006. 


[FR Doc. 06-7422 
Filed 8-31-06; 8:45 am] : 
_ Billing code 4710—10—P 


51975 
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This section of the FEDERAL REGISTER 
contains regulatory documents having general 
applicability and legal effect, most of which 
are keyed to and codified in the Code of 


‘Federal Regulations, which is published under 


50 titles pursuant to 44 U.S.C. 1510. 


The Code of Federal Regulations is sold by 
the Superintendent of Documents. Prices of 
new books are listed in the first FEDERAL 
REGISTER issue of each week. 


DEPARTMENT OF AGRICULTURE 
Office of the Secretary 


7 CFR Part 6 


Adjustment of Appendices to the Dairy 
Tariff-Rate Import Quota Licensing 
Regulation for the 2006 Tariff-Rate 
Quota Year 


AGENCY: Office of the Secretary, USDA. 
ACTION: Final rule. 


SUMMARY: This document sets forth the 
revised appendices to the Dairy Tariff- 
Rate Import Quota Licensing Regulation 
for the 2006 quota year reflecting the 
cumulative annual transfers from 
Appendix 1 to Appendix 2 for certain 
dairy product import licenses 
permanently surrendered by licensees 
or revoked by the Licensing Authority. 
EFFECTIVE DATE: September 1, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Bettyann Gonzales, Dairy Import 
Specialist, Import Policies and Programs 
Division, STOP 1021, U.S. Department 


of Agriculture, 1400 Independence 
Avenue, SW., Washington, DC 20250— 
1021 or telephone at (202) 720-1344 or 
e-mail at gonzalesb@fas.usda.gov. 
SUPPLEMENTARY INFORMATION: The 
Foreign Agricultural Service, under a 
delegation of authority from the 
Secretary of Agriculture, administers the 
Dairy Tariff-Rate Import Quota ; 
Licensing Regulation codified at 7 CFR 
6.20—-6.37 that provides for the issuance 
of licenses to import certain dairy 
articles under tariff-rate quotas (TRQs) 
as set forth in the Harmonized Tariff 
Schedule of the United States. These 
dairy articles may only be entered into 
the United States at the low-tier tariff by 
or for the account of a person or firm to 
whom such licenses have been issued 
and only in accordance with the terms 
and conditions of the regulation. 

Licenses are issued on a calendar year 
basis, and each license authorizes the 
license holder to import a specified 
quantity and type of article from a 
specified country of origin. The Import 
Policies and Programs Division, Foreign 
Agricultural Service, U.S. Department of 
Agriculture, issues these licenses and, 
in conjunction with the U.S. Customs 
and Border Protection, U.S. Department 
of Homeland Security, monitors their 
use. 

The regulation at 7 CFR 6.34(a) states: 


- “Whenever a historical license 


(Appendix 1) is not issued to an 

applicant pursuant to the provisions of 
§ 6.23, is permanently surrendered or is 
revoked by the Licensing Authority, the 


amount of such license will be 
transferred to Appendix 2.” Section 
6.34(b) provides that the cumulative 
annual transfers will be published in the 
Federal Register. Accordingly, this 
document sets forth the revised 
Appendices for the 2006 tariff-rate quota 
year. 


List of Subjects in 7 CFR Part 6 


Agricultural commodities, Cheese, 
Dairy products, Imports, Reporting and 
recordkeeping requirements. 

Issued at Washington, DC, the 9th day of 
August, 2006. 

Ronald Lord, 
Licensing Authority. 


-m Accordingly, 7 CFR part 6 is amended 


as follows: 
PART 6—IMPORT QUOTAS AND FEES 


@ 1. The authority citation for part 6, 
Subpart—Dairy Tariff-Rate Import 
Quota Licensing continues to read as 
follows: 


Authority: Additional U.S. Notes 6, 7, 8, 
12, 14, 16-23 and 25 to Chapter 4 and 
General Note 15 of the Harmonized Tariff 
Schedule of the United States (19 U.S.C. 
1202), Pub. L. 97-258, 96 Stat. 1051, as 
amended (31 U.S.C. 9701), and secs. 103 and 
404, Pub. L. 103-465, 108 Stat. 4819 (19 
U.S.C. 3513 and 3601). 


w 2. Appendices 1, 2 and 3 to Subpart— 
Dairy Tariff-Rate Import Quota 
Licensing are revised to read as follows: 
BILLING CODE 3410-10-M 


51977 
| 
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Appendices 1, 2 and 3 to Subpart--Dairy Tariff-Rate Import Quota Licensing 


Articles Subject to: Appendix 1, Historical Licenses; Appendix 2, Nonhistorical Licenses; 
and Appendix 3, Designated Importer Licenses for Quota Year 2006 
(quantities in kilograms) 


Article by Additional U.S. Note Number Appendix Appendix Appendix 3 


and Country of Origin 4 2 
Tokyo Uruguay 
NON-CHEESE ARTICLES Round Round 


BUTTER (NOTE 6) 5,363,672 1,613,328 . 


EU-25 75,918 20,243 


New Zealand . 117,540 33,053 


Other Countries 55,902 18,033 


Any Country 5,114,312 1,541,999 


DRIED SKIM MILK (NOTE 7) ; 118,800 5,142,200 


Australia 118,800 481,276 


Canada ; 219,565 


Any Country 4,441,359 


DRIED WHOLE MILK (NOTE 8) 3,318,125 


New Zealand 


Any Country 3,318,125 


DRIED BUTTERMILK/WHEY (NOTE 12) 161,161 


Canada 161,161 


New Zealand 


BUTTER SUBSTITUTES CONTAINING OVER 45 PERCENT OF 6,080,500 
BUTTERFAT AND/OR BUTTER OIL (NOTE 14) , 


Any Country | 6,080,500 


TOTAL: NON-CHEESE ARTICLES 16,315,314 
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Article by Additional U.S. Note Number 
‘and Country of Origin 


CHEESE ARTICLES 


Appendix 3 


Tokyo 
Round 


Uruguay 
Round 


CHEESE AND SUBSTITUTES FOR CHEESE (EXCEPT: SOFT 
RIPENED COW’S MILK CHEESE; CHEESE NOT CONTAINING COW’S 
MILK; CHEESE (EXCEPT COTTAGE CHEESE) CONTAINING 0.5 
PERCENT OR LESS BY WEIGHT OF BUTTERFAT; AND, ARTICLES 
WITHIN THE SCOPE OF OTHER IMPORT QUOTAS PROVIDED 

FOR IN THIS SUBCHAPTER) (NOTE 16) 


9,661,128 


Argentina 


7,690 


Australia 


535,628 


5,542 


1,750,000 


Canada 


1,013,777 


127,223 


Costa Rica 


1,550,000 


EU-25 


16,156,783 


7,110,873 


1,132,568 


3,446,000 


Of which Portugal is: 


65,838 


63,471 


223,691 


Israel 


79,696 


593,304 


iceland 


294,000 


29,000 


New Zealand 


4,443,558 


371,914 


6,506,528 


Norway 


124,982 


25,018 


Switzerland 


597,513 


73,899 


548,588 


500,000 


Uruguay 


250,000 


Other Countries 


111,856 


89,779 


Any Country 


300,000 


BLUE-MOLD CHEESE (EXCEPT STILTON PRODUCED IN THE 
UNITED KINGDOM) AND CHEESE AND SUBSTITUTES FOR CHEESE 
CONTAINING, OR PROCESSED FROM, BLUE-MOLD CHEESE 
(NOTE 17) 


2,285,947 


195,054 


Argentina 


2,000 


EU-25 


2,283,946 


195,054 


Chile 


Other Countries 


| 

| 
| | - 
| 
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Article by Additional U.S. Note Number 
and Country of Origin 


CHEESE ARTICLES 


Appendix 
1 


Appendix 


2 


Appendix 3 


Tokyo 
Round 


Uruguay 
Round 


CHEDDAR CHEESE, AND CHEESE AND SUBSTITUTES FOR 
CHEESE CONTAINING, OR PROCESSED FROM, CHEDDAR CHEESE 
(NOTE 18) 


3,645,715 


_ §19,033 


7,620,000 


Australia 


937,721 


215,501 


1,250,000 


Chile 


220,000 


EU-25 


52,404 


210,596 


1,050,000 


New Zealand 


2,539,040 


257,428 


303,532 


5,100,000 


Other Countries 


116,550 


23,339 


Any Country 


100,000 


AMERICAN-TYPE CHEESE, INCLUDING COLBY, WASHED CURD 
AND GRANULAR CHEESE (BUT NOT INCLUDING CHEDDAR) AND 
CHEESE AND SUBSTITUTES FOR CHEESE CONTAINING OR 
PROCESSED FROM SUCH AMERICAN-TYPE CHEESE (NOTE 19) 


2,795,736 


369,817 


357,003 


Australia 


821,799 


59,199 


119,002 


EU-25 


152,383 


201,617 


New Zealand 


1,657,689 


104,310 


Other Countries 


163,865 


4,691 


EDAM AND GOUDA CHEESE, AND CHEESE AND SUBSTITUTES 
FOR CHEESE CONTAINING, OR PROCESSED FROM, EDAM AND 
GOUDA CHEESE (NOTE 20) 


5,239,073 


367,329 


1,210,000 


Argentina 


119,003 


5,997 


110,000 


EU-25 


5,000,990 


288,010 


1,100,000 


Norway 


114,318 


52,682 


Other Countries 


4,762 


20,640 


ITALIAN-TYPE CHEESES, MADE FROM COW'S MILK, (ROMANO 
MADE FROM COW’S MILK, REGGIANO, PARMESAN, PROVOLONE, 
PROVOLETTI, SBRINZ, AND GOYA-NOT IN ORIGINAL LOAVES) AND 
CHEESE AND SUBSTITUTES FOR CHEESE CONTAINING, OR 
PROCESSED FROM, SUCH ITALIAN-TYPE CHEESES, WHETHER OR 
NOT IN ORIGINAL LOAVES (NOTE 21) 


6,479,092 


1,041,455 


795,517 


Argentina 


3,937,962 


187,521 


1,890,000 


EU-25 


2,535,930 


846,070 


2,025,000 


Romania 


500,000 


Uruguay 


750,000 


Other Countries 


| 
| 
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Article by Additional U.S. Note Number 


and Country of Origin Se — Appendix 3 
CHEESE ARTICLES Tokyo Uruguay 
‘Round Round 


SWISS OR EMMENTHALER CHEESE OTHER THAN WITH EYE 
FORMATION, GRUYERE-PROCESS CHEESE AND CHEESE AND 
SUBSTITUTES FOR CHEESE CONTAINING, OR PROCESSED FROM, 
SUCH CHEESES (NOTE 22) 


5,626,772 


1,024,542 


823,519 


380,000 


EU-25 


4,302,097 


849,897 


393,006 


380,000 


Switzerland 


(NOTE 23) 


1,266,100 153,387 430,513 
Other Countries 58,575 21,258 
CHEESE AND SUBSTITUTES FOR CHEESE, CONTAINING 0.5 
PERCENT OR LESS BY WEIGHT OF BUTTERFAT (EXCEPT 
ARTICLES WITHIN THE SCOPE OF OTHER TARIFF-RATE QUOTAS 
PROVIDED FOR IN THIS SUBCHAPTER), AND MARGARINE CHEESE 2,739,997 1,684,921 1,050,000 


EU-25 


2,739,996 


1,684,921 


Israel 


50,000 


New Zealand 


1,000,000 


Other Countries 


SWISS OR EMMENTHALER CHEESE WITH EYE FORMATION 
(NOTE 25) 


16,922,713 


5,374,618 


9,557,945 


2,620,000 


Argentina 9,115 70,885 
Australia 209,698 290,302 
Canada 70,000 


EU-25 


11,980,352 


4,496,476 


4,003,172 


Iceland 


149,999 


150,001 


Israel 


27,000 


Norway 


3,187,264 


3,227,690 


Switzerland 


1,283,125 


1,745,895 


Other Countries 


85,275 


| TOTAL: CHEESE ARTICLES 4 


69,100,528 


18,800,125 } 22,764,145 | 24,921,000 


[FR Doc. 06-7418 Filed 8—31—06; 8:45 am] 
BILLING CODE 3410-10-C 
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DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 


7 CFR Parts 916 and 917 
[Docket No. FV06—916/917-2 FR] 
Nectarines and Peaches Grown in 


California; Increased Assessment 
Rates 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: This rule increases the 
assessment rates established for the 
Nectarine Administrative Committee 
and the Peach Commodity Committee 
(committees) for the 2006—07 and 
subsequent fiscal periods from $0.20 to 
$0.21 per 25-pound container or 
container equivalent of nectarines and 
peaches handled. The committees 
locally administer the marketing orders 
that regulate the handling of nectarines 
and peaches grown in California. 
Assessments upon nectarine and peach 
handlers are used by the committees to 
fund reasonable and necessary expenses 
of the programs. The fiscal period runs 
from March 1 through the last day of 
February. The assessment rates will 
remain in effect indefinitely unless 
modified, suspended, or terminated. 
EFFECTIVE DATE: September 5, 2006. 
FOR FURTHER INFORMATION CONTACT: 
Laurel May, Marketing Specialist, or 
Kurt Kimmel, Regional Manager, 
California Marketing Field Office, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA; Telephone: (559) 487— 
5901, Fax: (559) 487-5906, or E-mail: 
Laurel.May@usda.gov or 
Kurt.Kimmel@usda.gov. 

Small businesses may request 
information on complying with this 
regulation by contacting Jay Guerber, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1400 Independence 
Avenue SW, STOP 0237, Washington, 
DC 20250-0237; Telephone: (202) 720— 
2491, Fax: (202) 720-8938, or E-mail: 
Jay.Guerber@usda.gov. 


SUPPLEMENTARY INFORMATION: This rule 
is issued under Marketing Order Nos. 
916 and 917, both as amended (7 CFR 
parts 916 and 917), regulating the 
handling of nectarines and peaches 
grown in California, respectively, 
hereinafter referred to as the “orders.” 
The marketing orders are effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601-— 
674), hereinafter referred to as the 
**Act.”’ 


The Department of Agriculture 
(USDA) is issuing this rule in 
conformance with Executive Order 
12866. 

This rule has been reviewed under 
Executive Order 12988, Civil Justice 
Reform. Under the marketing orders 
now in effect, California nectarine and 
peach handlers are subject to 
assessments. Funds to administer the 
orders are derived from such 
assessments. It is intended that the 
assessment rates as issued herein will be 
applicable to all assessable nectarines 
and peaches beginning on March 1, 


~ 2006, and continue until amended, 
suspended, or terminated. This rule will 


not preempt any State or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with USDA a petition stating that the 
order, any provision of the order, or any 
obligation imposed in connection with 
the order is not in accordance with law 
and request a modification of the order 
or to be exempted therefrom. Such 
handler is afforded the opporiunity for 
a hearing on the petition. After the 
hearing USDA would rule on the 
petition. The Act provides that the 
district court of the United States in any 
district in which the handler is an 
inhabitant, or has his or her principal 
place of business, has jurisdiction to 
review USDA’s ruling on the petition, 
provided an action is filed not later than 
20 days after the date of the entry of the 
ruling. 

This rule increases the assessment 
rate established for the Nectarine 
Administrative Committee (NAC) and 
the Peach Commodity Committee (PCC) 
for the 2006-07 and subsequent fiscal 
periods from $0.20 to $0.21 per 25- 
pound container or container equivalent 
of nectarines and peaches handled. 

The California nectarine and peach 
marketing orders provide authority for 
the committees, with the approval of 
USDA, to formulate annual budgets of 
expenses and collect assessments from 
handlers to administer the programs. 
The members of the NAC and PCC are 
producers of California nectarines and 
peaches, respectively. They are familiar 
with the committees’ needs, and with 
the costs for goods and services in their 
local area and are, therefore, in a 
position to formulate appropriate 
budgets and assessment rates. The 
assessment rates are formulated and 
discussed in public meetings. Thus, all 
directly affected persons have an 


opportunity to participate and provide 
input. 


NAC Assessment and Expenses 


For the 2005-06 fiscal period, the 
NAC recommended, and USDA 
approved, an assessment rate of $0.20 
per 25-pound container or container 
equivalent of nectarines that would 
continue in effect from fiscal period to 
fiscal period unless modified, 
suspended, or terminated by USDA 
upon recommendation and information 
submitted by the committee or other 
information available to USDA. 

The NAC met on April 27, 2006, and 
unanimously recommended 2006-07 
expenditures of $4,473,764 and an 
assessment rate of $0.21 per 25-pound 
container or container equivalent of 
nectarines. In comparison, the budgeted 
expenditures for 2005-06 were 
$4,919,048. The assessment rate of $0.21 
is $0.01 higher than the rate currently in 
effect. 

The rate increase was recommended 
to ensure that, despite lower than 
normal crop production estimates for 
the 2006 crop season, which began on 
March 1, 2006, the NAC could meet its 
2006-07 anticipated expenses and carry 
over a financial reserve that would 
provide adequate funds for promotional 
and other activities at the beginning of 
the 2007 season before assessment 
collections begin. Increasing the 
assessment rate from $0.20 to $0.21 per 
25-pound container or container 
equivalent is expected to provide about 
$178,240 in additional assessment 
revenue, and should allow the NAC to 
start the 2007 season with adequate 
funds. 

Expenditures recommended by the 
NAC for the 2006-07 fiscal period 
include $567,856 for administration, 
$1,070,832 for inspection, $201,702 for 
research, and $2,633,374 for domestic 
and international promotion. Budgeted 
expenses for these items in 2005-06 
were $899,288 for administration, 
$1,167,381 for inspection, $203,230 for 
research, and $2,649,149 for domestic 
and international promotion. 

The NAC 2006-07 fiscal period 
assessment rate was derived after 
considering anticipated fiscal period 
expenses; the estimated assessable 
nectarines of 17,824,000 25-pound 
containers or container equivalents; the 
estimated income from other sources, 
such as interest; and the need for an 
adequate financial reserve to carry the 
NAC into the 2007 season. Therefore, 
the NAC recommended an assessment 
rate of $0.21 per 25-pound container or 
container equivalent. According to the 
committee, that assessment rate should 


result in an adequate financial reserve, 


| 
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yet one well within the maximum of 
approximately one year’s expenses 
permitted by the order (§ 916.42). 


PCC Assessment and Expenses 


For the 2005-06 fiscal period, the PCC 
recommended, and USDA approved, an 
assessment rate of $0.20 per 25-pound 
container or container equivalent of | 
peaches that would continue in effect 
from fiscal period to fiscal period unless 
modified, suspended, or terminated by 
USDA upon recommendation and 
information submitted by the committee 
or other information available to USDA. 

The PCC met on April 27, 2006, and 
recommended 2006-07 expenditures of 
$4,988,914 and an assessment rate of 
$0.21 per 25-pound container or 
container equivalent of peaches. In 
comparison, last year’s budgeted 
expenditures were $5,095,709. The 
proposed assessment rate of $0.21 is 
$0.01 higher than the rate currently in 
effect. 

The rate increase was recommended 
to ensure that the PCC could meet its 
2006-07 anticipated expenses and carry 
over a financial reserve that would 
provide adequate funds for promotional 
and other activities at the beginning of 
the 2007 season before assessment 
collections begin. Increasing the 
assessment rate from $0.20 to $0.21 per 
25-pound container or container 
equivalent is expected to provide about 
$202,420 in additional assessment 
revenue, and should allow the PCC to 
start the 2007 season with adequate 
funds. 

Expenditures recommended by the 
PCC for the 2006-07 fiscal period 
include $629,024 for administration, 
$1,299,211 for inspection, $210,718 for 
research, and $2,849,961 for domestic 
and international promotion. Budgeted 
expenses for these items in 2005-06 
were $918,736 for administration, 
$1,260,160 for inspection, $204,833 for 
research, and $2,711,980 for domestic 
and international promotion. 

The PCC 2006-07 fiscal period 
assessment rate was derived after 
considering anticipated PCC expenses; 
the estimated assessable peaches of 
20,242,000 25-pound containers or 
container equivalents; the estimated 
income from other sources, such as 
interest; and the need for an adequate 
reserve to carry the PCC into the 2006 
season. Therefore, the PCC. 
recommended an assessment rate of 
$0.21 per 25-pound container or 
container equivalent. According to the 
committee, that assessment rate should 
result in an adequate financial reserve, 
yet one well within the maximum of 
approximately one year’s expenses 


. permitted by the order (§ 917.38). 


Continuance of Assessment Rates 


The assessment rates established in 
this rule will continue in effect 
indefinitely unless modified, 
suspended, or terminated by USDA 
upon recommendation and information 
submitted by the committees or other 
available information. 

Although these assessment rates will 
be in effect for an indefinite period, the 
committees will continue to meet prior 
to or during each fiscal period to 
recommend a budget of expenses and 
consider recommendations for 


‘modification of the assessment rates. 


The dates and times of committee 
meetings are available from the 
committees’ Website at http:// 
www.eatcaliforniafruit.com or USDA. 
Committee meetings are open to the 
public and interested persons may 
express their views at these meetings. 
USDA will evaluate the committees’ 


- recommendations and other available 


information to determine whether 
modification of the essessment rate for 
each committee is needed. Further 
rulemaking will be undertaken as 
necessary. The committees’ 2006-07 
fiscal period budgets and those for 
subsequent fiscal periods will be 
reviewed and, as appropriate, approved 
by USDA. 

Final Regulatory Flexibility Analysis 
Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 

Agricultural Marketing Service (AMS) 
has considered the economic impact of 
this rule on small entities. Accordingly, 
AMS has prepared this final regulatory 
flexibility analysis. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and the rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

There are approximately 150 
California nectarine and peach handlers 
subject to regulation under the orders 
covering nectarines and peaches grown 
in California, and about 800 producers 
of these fruits in California. Small 
agricultural service firms, which 
include handlers, are defined by the 
Small Business Administration [13 CFR 
121.201] as those whose annual receipts 
are less than $6,500,000. Small 
agricultural producers are defined by 
the Small Business Administration as 
those having annual receipts of less than 


$750,000. A majority of these handlers 


and producers may be classified as 
smali entities. 

The committees’ staff has estimated 
that there are fewer than 25 handlers in 
the industry who could be defined as 
other than small entities. For the 2005 
season, the committees’ staff estimated 
that the average handler price received 
was $10.00 per container or container 
equivalent of nectarines or peaches. A 
handler would have to ship at least 
650,000 containers to have annual 
receipts of $6,500,000. Given data on 
shipments maintained by the 
committees’ staff and the average 
handler price received during the 2005 
season, the committees’ staff estimates 
that small handlers represent 
approximately 83 percent of all the 


handlers within the industry. 


The committees’ staff has also 
estimated that fewer than 10 percent of 
the producers in the industry could be 
defined as other than small entities. For 
the 2005 season, the committees’ 
estimated the average producer price 
received was $5.25 per container or 
container equivalent for nectarines and 
peaches. A producer would have to 
produce at least 142,858 containers of 
nectarines and peaches to have annual 
receipts of $750,000. Given data 
maintained by the committees’ staff and 
the average producer price received 
during the 2005 season, the committees’ 
staff estimates that small producers 
represent more than 90 percent of the 
producers within the industry. 

With an average producer price of 
$5.25 per container or container 
equivalent, and a combined packout of 
nectarines and peaches of 38,691,622 
containers, the value of the 2005 
packout is estimated to be $203,131,016. 
Dividing this total cstimated grower 
revenue figure by the estimated number 
of producers (800) yields an estimate of 
average revenue per producer of about 
$253,914 from the sales of peaches and 
nectarines. 

This rule increases the assessment 
rates established for the NAC and PCC 
for the 2006-07 and subsequent fiscal 
periods from $0.20 to $0.21 per 25- 
pound container or container equivalent 
of nectarines and peaches. 

The NAC recommended 2006-07 
fiscal period expenditures of $4,473,764 
for nectarines and an assessment rate of 
$0.21 per 25-pound container or 
container equivalent of nectarines. The 
assessment rate of $0.21 is $0.01 higher 
than the 2005-06 rate. The PCC 
recommended 2006-07 fiscal period 
expenditures of $4,988,914 for peaches 
and an assessment rate of $0.21 per 25- 
pound container or container equivalent 
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of peaches. The assessment rate of $0.21 
is $0.01 higher than the 2005-06 rate. 


Analysis of NAC Budget 


The quantity of assessable nectarines 
for the 2006-07 fiscal period is 
estimated at 17,824,000 25-pound 
containers or container equivalents. 
Thus, the $0.21 rate should provide 
$3,743,040 in assessment income. 
Income derived from handler 
assessments, along with interest income 
and research grants, should be adequate 
to cover budgeted expenses and 
maintain the desired reserve. 

The major expenditures 
recommended by the NAC for the 2006— 
07 fiscal period include $567,856 for 
administration, $1,070,832 for 
inspection, $201,702 for research, and 
$2,633,374 for domestic and 
international promotion. Budgeted 
expenses for these items in 2005-06 
were $899,288, $1,1673381, $203,230, 
and $2,649,149, respectively. 

The NAC recommended an increase 
in the assessment rate to meet 
anticipated 2006-07 expenses and 
maintain an acceptable financial 
reserve, which is needed to fund 
expenses for the following year until 
assessments for that year are received. 
The NAC reviewed and recommended 
2006-07 expenditures of $4,473,764 and 
the increased assessment rate. 


Analysis of PCC Budget 


The quantity of assessable peaches for 
the 2006-07 fiscal year is estimated at 
20,242,000 25-pound containers or 
container equivalents. Thus, the $0.21 
rate should provide $4,250,820 in 
assessment income. Income derived 
from handler assessments, along with 
interest income and research grants, 
should be adequate to cover budgeted 
expenses and maintain the desired - 
reserve. 

The major expenditures 
recommended by the PCC for the 2006- 
07 fiscal period include $629,024 for 
administration, $1,299,211 for 
inspection, $210,718 for research, and 
$2,849,961 for domestic and 
international promotion. Budgeted 
expenses for these items in 2005-06 
were $918,736, $1,260,160, $204,833, 
and $2,711,980, respectively. 

The PCC recommended an increase in 
the assessment rate to meet anticipated 
2006-07 expenses and maintain an 
acceptable financial reserve, which is 
needed to fund expenses for the d 
following year until assessments for that 
year are received. The PCC reviewed 
and recommended 2006-07 
expenditures of $4,988,914 and the 
increased assessment rate. 


Considerations in Determining 
Expenses and Assessment Rates 


Prior to arriving at these budgets, the 
committees considered information and 
recommendations from various sources, 
including, but not limited to: The 
Executive Committee, the Research 
Subcommittee, the International 
Programs Subcommittee, the Domestic 
Promotion Subcommittee, and the 
Nectarine and Peach Estimating 
Committees. Because 2006 crop 
estimates are lower than those for 
previous years, assessment revenues 
would decrease if the current rates were 
maintained through the 2006 season. 
The committees considered decreasing 
their promotional program expenditures 
in order to avoid raising the assessment 
rates. However, they believe that their 
current promotional programs are 
crucial to the success of the industry. 
Therefore, they recommended 
increasing the assessment rates in order 
to continue funding those activities at 
the current level. Both the NAC and 
PCC determined that an assessment rate 
of $0.21 per 25-pound container or 
container equivalent would allow them 
to meet their 2006-07 fiscal period 
expenses and carry over necessary 
operating reserves to finance operations 
before 2007—08 assessments are 
collected. The committees then 
recommended these rates to USDA. 

A review of historical and preliminary 
information pertaining to the upcoming 
fiscal period indicates that the grower 
price for nectarines and peaches for the 
2006-07 season could range between 
$4.00 and $6.00 per 25-pound container 
or container equivalent. Therefore, the 
estimated assessment revenue for the 
2006-07 fiscal period as a percentage of 
total grower revenue could range 
between 3.5 and 5.25 percent. 

This action increases the assessment 
obligation imposed on handlers. While 
assessments impose some additional 
costs on handlers, the costs are minimal 
and uniform on all handlers. Some of 
the additional costs may be passed on 
to producers. However, these costs are 

offset by the benefits derived from the 
operation of the marketing orders. In 
addition, the committees’ meetings were 
widely publicized throughout the 
California nectarine and peach 
industries and all interested persons 
were invited to attend the meetings and 
participate in the committees’ 
deliberations on all issues. Like all 
committee meetings, the April 27, 2006, 
meetings were public meetings and all 
entities of all sizes were able to express 
views on this issue. 

This rule imposes no additional 

reporting or recordkeeping requirements 


on either small or large California 
nectarine or peach handlers. As with all 
Federal marketing order programs, 
reports and forms are periodically 
reviewed to reduce information 
requirements and duplication by 
industry and public sector agencies. 

The AMS is committed to complying 
with the E-Government Act, to promote 
the use of the Internet and other 
information technologies to provide 
increased opportunities for citizen 
access to Government information and 
services, and for other purposes. 

USDA has not identified any relevant 
Federal rules that duplicate, overlap, or 
conflict with this rule. 

A proposed rule concerning this 
action was published in the Federal 
Register on July 5, 2006 (71 FR 38115). 
Copies of the proposed rule were also 
mailed or sent via facsimile or E-mail to 
all nectarine and peach handlers. 
Finally, the proposal was made 


- available through the Internet by USDA 


and the Office of the Federal Register. A 
10-day comment period ending July 17, 
2006, was provided for interested 
persons to respond to the proposal. One 
comment supporting the proposal was 
received. The commenter cited reduced 
crop yields and the need to fund pre- 
harvest expenses next year as 
justification for the assessment rate 
increases. 

A small business guide on complying 
with fruit, vegetable, and specialty crop 
marketing agreements and orders may 
be viewed at: http://www.ams.usda.gov/ 
fv/moab.html. Any questions about the 
compliance guide should be sent to Jay 
Guerber at the previously mentioned 
address in the FOR FURTHER INFORMATION 
CONTACT section. 

After consideration of all relevant 
material presented, including the 
information and recommendation 
submitted by the committees and other 
available information, it is hereby found 
that this rule, as hereinafter set forth, 
will tend to effectuate the declared 
policy of the Act. 

Pursuant to 5 U.S.C. 553, it is also 
found and determined that good cause 
exists for not postponing the effective 
date of this rule until 30 days after 
publication in the Federal Register 
because (1) The 2006-07 fiscal period 
began on March 1, 2006, and the 
marketing orders require that the 
assessment rates for each fiscal period 
apply to all nectarines and peaches 
handled during such fiscal period; (2) 
the committees need to have sufficient 
funds to pay their expenses, which are 
incurred on a continuous basis; and (3) 
handlers are aware of this action, which 
was discussed and unanimously 
recommended by the committees at 
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public meetings and is similar to other 
assessment rate actions issued in past 
years. Also, a 10-day comment period 
was provided for in the proposed rule 
and the comment received has been 
considered in reaching a final decision 
on this matter. 


List of Subjects 
7 CFR Part 916 


Marketing agreements, Nectarines, 
Reporting and recordkeeping 
requirements. 


7 CFR Part 917 


Marketing agreements, Peaches, Pears, 
Reporting and recordkeeping 
requirements. 


@ For the reasons set forth in the 
preamble, 7 CFR parts 916 and 917 are 
amended as follows: 

@ 1. The authority citation for 7 CFR 
parts 916 and 917 continues to read as 
follows: 


Authority: 7 U.S.C. 601-674. 


PART 916—NECTARINES GROWN IN 
CALIFORNIA © 


w 2. Section 916.234 is revised to read 
as follows: 


§916.234 Assessment rate. 


On and after March 1, 2006, an 
assessment rate of $0.21 per 25-pound 
container or container equivalent of 
nectarines is established for California 
nectarines. 


PART 917—PEACHES GROWN IN 
CALIFORNIA 


g 3. Section 917.258 is revised to read 
as follows: ; 


§917.258 Assessment rate. 


On and after March 1,:2006, an 
assessment rate of $0.21 per 25-pound 
container or container equivalent of 
peaches is established for California 
peaches. 


Dated: August 28, 2006. 
Lloyd C. Day, 


Administrator, Agricultural Marketing 
Service. 


[FR Doc. 06-7377 Filed 8-31-06; 8:45 am] 
BILLING CODE 3410-02-P 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 


7 CFR Part 983 


[Docket No. FV06-983-2 FR] _ 


Pistachios Grown in California; 
Modification of Small Handler 
Exemption 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: This rule modifies the current 
handling requirements prescribed under 
the California pistachio marketing order 
(order). The order regulates the handling 
of pistachios grown in California and is 
administered locally by the 
Administrative Committee for 
Pistachios (committee). The 
modification increases the exemption 
threshold for pistachio handlers who 
handle small amounts of pistachios, 
primarily for home or personal use. 
Currently, handlers of 1,000 pounds or 
less of hulled and dried pistachios 
(assessed weight) are exempt from most 
handling requirements. Under this 
modification, the exemption is extended 
to handlers of less than 5,000 pounds of 
assessed weight pistachios. This change 
is not expected to have a significant 
impact on the overall quality of 
California pistachios found in the 
marketplace. 


EFFECTIVE DATE: This final rule becomes 
effective September 5, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Terry Vawter, Senior Marketing 
Specialist, or Kurt J. Kimmel, Regional 
Manager, California Marketing Field 
Office, Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA; Telephone: (559) 487— 
5901, Fax: (559) 487-5906; E-mail: 
Terry. Vawter@usda.gov or 
Kurt.Kimmel@usda.gov. 

Small businesses may request 
information on complying with this 
regulation by contacting Jay Guerber, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1400 Independence 
Avenue, SW., STOP 0237, Washington, 
DC 20250-0237; Telephone: (202) 720— 
2491, Fax: (202) 720-8938, or E-mail: 
Jay.Guerber@usda.gov. 


SUPPLEMENTARY INFORMATION: This final 
rule is issued under Marketing Order _ 
No. 983 (7 CFR part 983), regulating the 
handling of pistachios grown in 
California, hereinafter referred to as the 
‘“‘order.”’ The order is effective under the 
Agricultural Marketing Agreement Act 


of 1937, as amended (7 U.S.C. 601-674), 
hereinafter referred to as'the “‘Act.” 

The Department of Agriculture 
(USDA) is issuing this rule in 
conformance with Executive Order 
12866. 

This final rule has been reviewed 
under Executive Order 12988, Civil 
Justice Reform. This rule is not intended 
to have retroactive effect. This final rule 
will not preempt any State or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with USDA a petition stating that the 
order, any provision of the order, or any 
obligation imposed in connection with 
the order is not in accordance with law 
and request a modification of the order 
or to be exempted therefrom. A handler 
is afforded the opportunity for a hearing 
on the petition. After the hearing USDA 
would rule on the petition. The Act 
provides that the district court of the 
United States in any district in which 
the handler is an inhabitant, or has his 


- or her principal place of business, has 


jurisdiction to review USDA’s ruling on 
the petition, provided an action is filed 
not later than 20 days after the date of 
the entry of the ruling. 

This final rule modifies the current 
handling requirements prescribed under 
the California pistachio order. This 
modification increases the exemption 
threshold for pistachio handlers who 
handle small amounts of pistachios 
from the current level of 1,000 pounds 
or less ofassessed weight pistachios to 
less than 5,000 pounds of assessed 
weight pistachios. Under this change, 
pistachio handlers who handle less than 
5,000 pounds of assessed weight 
pistachios are exempt from most 
handling requirements established 
under the order, including those relating 
to aflatoxin testing, minimum quality 
inspection, and payment of assessments. 

Previous rules, one section of the 
order, and two sections of the rules and 
regulations refer to “dried pounds”’ or 
“dried weight” of pistachios. While 
these terms are not,defined in the order, 
they are generally interchangeable with 
the defined term ‘assessed weight.’’ For 
the purposes of this final rule, the term 
“assessed weight” will be used. 

Section 983.70 of the pistachio order 
currently exempts any handler who 
handles 1,000 pounds or less of assessed 
weight pistachios in any production 
year from the requirements of §§ 983.38 
through 983.45 and § 983.53 of the 
order. A “production year” begins on 
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September 1 and ends the following 
August 31. 

Section 983.38 of the order establishes 
a maximum aflatoxin level and the’ 
aflatoxin testing protocol, among other 
things. 

Section 983.39 of the order establishes 
minimum quality levels in terms of 
maximum defects and minimum sizes. 

Section 983.40 of the order establishes 
procedures for reworking pistachios that 
fail to meet the requirements prescribed 
in §§ 983.38 and 983.39. 

Section 983.41 of the pistachio order 
authorizes alternative aflatoxin testing 
methods for handlers handling less than 
1 million pounds of assessed weight 
pistachios per production year, and 
authorizes the committee to grant such 
handlers exemptions from minimum 
quality testing requirements. 

Section 983.42 of the order permits 
commingling of inspected and certified 
lots with other inspected and certified 
lots. 

Section 983.43 of the order authorizes 
rules and regulations to establish 
conditions under which pistachios 
would be subject to reinspection. 

Under § 983.44 of the order, all 
pistachios required to be inspected and 
certified may be subject to container 
marking or other identification 
requirements. 

Section 983.45 of the order requires 
_ the committee (with USDA’s approval) 
to establish reporting and disposition 
procedures for substandard pistachios 
(those not meeting aflatoxin and 
minimum quality requirements). 

Finally, § 983.53 of the order 
authorizes handler assessment to defray 
program administrative costs. 

The committee met on March 1, 2006, 
and unanimously recommended 
increasing the current handler 
exemption from including handlers who 
handle 1,000 pounds or less of assessed 
weight pistachios to handlers who 
handle less than 5,000 pounds of 
assessed weight pistachios. This action 
is authorized under § 983.70 of the 
order, and will be implemented by 
adding a new section in the marketing 
order’s rules and regulations (§ 983.170 
Handler exemption). This rule also 
makes conforming changes to the 
order’s rules and regulations to reflect 
the change in the exemption level. . 

Specifically, the new § 983.170 
exempts handlers who handle less than 
5,000 pounds of assessed weight 
pistachios in a production year from the 
requirements of §§ 983.38 through 
983.45 and § 983.53 of the order. 

In addition, conforming changes are 
necessary in § 983.143, paragraph (b)(2), 
as well as in § 983.147, paragraphs (c) 
and (g), to clarify that the handling 


exemption applies to handlers of less 
than 5,000 pounds of assessed weight 
pistachios rather than the currently- 
applicable level of 1,000 pounds or less 
of assessed weight pistachios. 

The committee estimates that the 
amount of pistachios handled by 
handlers with less than 5,000 pounds of 
assessed weight pistachios is 
approximately 48,515 pounds of the 
total 283,419,713 pounds handled in the 
2005-2006 production year, or less than 
0.02 percent of all pistachios handled 
that production year. In the committee’s 
opinion, quantities of pistachios that are 
less than 5,000 pounds are not 
commercially-significant and are 
unlikely to have an impact in the 
marketplace. These pistachios would 
likely be sold at local farmers’ markets; 
kept for home use; distributed to 
friends, neighbors, business associates, 
or others; or used for other non- 
commercial purposes, rather than enter 
the conventional channels of trade. 

Exempt handlers will continue to file 
the required repori, the ACP—4, with the 
committee by November 15 of each 
production year (§ 983.147 Reports). 
Also, under the authority contained in 


_§ 983.50, Random verification audits, 


and § 983.51, Verification of reports, the 
committee would maintain the right to 
spot-check these handlers to ensure 
marketing order compliance. 

The committee noted that when the 
order was promulgated, there was 
limited information about pistachio 
handlers and the volumes of pistachios 
each handled. Thus, the initial order 
provided for what was believed to be a 
reasonable exemption level of 1,000 
pounds or less of assessed weight 
pistachios. After operating under the 
marketing order regulations for 
approximately one year, the committee 
believes that the handling exemption 
level is too low and recommended this 
relaxation. 


Final Regulatory Flexibility Analysis 


Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Agricultural Marketing Service (AMS) 
has considered the economic impact of 
this action on small entities. 
Accordingly, AMS has prepared this 
final regulatory flexibility analysis. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and the rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 


behalf. Thus, both statutes have small 
entity orientation and compatibility. 

There are approximately 50 handlers 

of California pistachios who are subject 
to regulation under the order and about 
741 producers of pistachios in the 
production area. This final rule results 
in about 28 of the current handlers 
being exempt from most regulatory 
provisions of the order. The number of 
known handlers has increased since the 
committee began operation because they 
now have the authority under the order 
to gather information about handlers. 

The Small Business Administration 
(SBA) (13 CFR 121.201) defines small 
agricultural service firms as those 
having annual receipts of less than 
$6,500,000 and defines small 
agricultural producers as those having 
annual receipts of less than $750,000. 
Thirty-three of the 50 handlers subject 
to regulation have annual pistachio 
receipts of less than $6,500,000. In 
addition, 722 of the 741 producers have - 
annual receipts less than $750,000. 
Therefore, a majority of handlers (66 
percent) and producers (97 percent) may 
be classified as small entities under the 
SBA standards. 

This final rule increases the current 
handling exemption level for handlers 
from 1,000 pounds or less of assessed 
weight pistachios to less than 5,000 
pounds of assessed weight pistachios. 
Exempt handlers could handle their 
pistachios free from the requirements of 
§§ 983.38 through 983.45 and § 983.53 
of the order. 

The committee met on March 1, 2006, 
to consider the handling exemption and 
unanimously recommended revising the 
level from 1,000 pounds or less of 
assessed weight pistachios to less than 
5,000 pounds of assessed weight 
pistachios handled per production year. 

The committee estimates that the total 
volume of pistachios handled by the 28 
handlers with less than 5,000 pounds of 
assessed weight pistachios is 
approximately 48,515 pounds of the 
total 283,419,713 pounds handled in the 
2005-2006 production year. This 
represents less than 0.02 percent of all 
pistachios handled that production year. 
In the committee’s opinion, 5,000 
pounds of assessed weight pistachios is 
not commercially significant and 
represents pistachios that are unlikely to 
enter conventional channels of trade. 

The committee also noted that when 
the order was promulgated, there was 
very little information about pistachio 
handlers and their relative volumes. The 
initial order provided for what was. 
believed to be a reasonable exemption 
level of 1,000 pounds or less of assessed 
weight pistachios. The committee now 
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believes that the exemption level is too 
low and should be increased. 

The committee recommendation on 
March 1, 2006, resulted from 
deliberations of its Technical 
Subcommittee (subcommittee), the 


subcommittee charged with compliance, 


quality, and inspection issues under the 
order. The March 1, 2006, meeting of 
the subcommittee was also a public 
meeting, where opinions and concerns 
of industry representatives were 
solicited, openly discussed, and 
deliberated at some length. 

The subcommittee and committee 
discussed alternatives to this 
modification, including not making any 
changes or modifying the handling 
exemption for handlers of less than 
10,000 pounds of assessed weight 
pistachios. Both the subcommittee and 
the committee ultimately determined 
that exempting handlers of less than 
5,000 pounds of assessed weight 
pistachios was prudent because only 14 
additional handlers would be affected, 
and the total volume of exempted 
pistachios handled is relatively 
insignificant (less than 0.02 percent of 
total production). Thus, exempting an 
estimated total of 28 handlers with less 
than 5,000 pounds of assessed weight 
pistachios would not affect the overall 
quality of the pistachios handled as 
those pistachios are likely to be for 
home or personal use and will not 
compete in traditional markets. 

Both the subcommittee and the 
committee noted that spot-checks on 
small handlers would be continued to 
ensure compliance with order 
requirements. 

This action reduces the reporting 
requirements for pistachio handlers who 
fall below the 5,000 pound threshold. 
Such handlers are also exempt from 
most of the other regulatory 
requirements imposed under the 
authority. 

As with all Federal marketing order 
programs, reports and forms are 
periodically reviewed to reduce 
information requirements and 
duplication by industry and public 
sector agencies. 

In accordance with the Paperwork 
Reduction Act of 1995 (44 U.S.C. 
Chapter 35), the information collection 


_ requirement that is contained in this 


rule has been submitted to the Office of 
Management and Budget (OMB) for 
approval. 

The AMS is committed to complying 
with the E-Government Act, to promote 
the use of the Internet and other 
information technologies to provide 
increased opportunities for citizen 
access to Government information and 
services, and for other purposes. 


In addition, USDA has not identified 
any relevant Federal rules that 
duplicate, overlap or conflict with this 
final rule. 

Further, the committee’s meetings are 
widely publicized throughout the 
pistachio industry and all interested 
persons are encouraged to attend the 
meetings and participate in the 
committee’s deliberations. In this 
respect, the March 1, 2006, 
subcommittee and committee meetings 
regarding the handler exemption were 
public meetings and all entities, both 
large and small, were encouraged to 
express their views on this issue. 

The committee recommendation on 
March 1, 2006, resulted from 
deliberations of its Technical 
Subcommittee, which is charged with 
compliance, quality, and inspection 
issues under the marketing order. 
During the subcommittee meeting, the 
opinions and concerns of industry 
representatives were solicited, openly 
discussed, and deliberated at some 
length. The subcommittee made its 
unanimous recommendation to the 
committee, who agreed with the 
recommendation unanimously, as well. 

A proposed rule concerning this * 
action was published in the Federal 


Register on June 19, 2006 (71 FR 39201). 


Copies of the rule were sent to all 
committee members and pistachio 
handlers. Also, the rule was made 
available through the Internet by USDA 
and the Office of the Federal Register. A 
20-day comment period, ending July 10, 
2006, was provided to allow interested 
persons to respond to the proposal. No 
comments were received in response to 
the proposed rule. Accordingly, no 
changes will be made to the rule as 


- proposed. 


A small business guide on complying 
with fruit, vegetable, and specialty crop 
marketing agreements and orders may 
be viewed at: http://www.ams.usda.gov/ 
fv/moab.html. Any questions about the 
compliance guide should be sent to Jay 
Guerber at the previously mentioned 
address in the FOR FURTHER INFORMATION 
CONTACT section. 

After consideration of all relevant 
matters presented, including 
information and recommendation 
submitted by the committee and other 
available information, it is hereby found 
that this rule, as hereinafter set forth, 
will tend to effectuate the declared 
policy of the Act. 

It is further found that good cause 
exists for not postponing the effective 
date of this rule until 30 days after 
publication in the Federal Register (5 
U.S.C. 553) because this rule needs to be 
in effect in time for the beginning of the 
production year on September 1, 2006. 


Further, handlers are aware of this rule, 
which was recommended at a public 
meeting. Also, a 20-day comment period 
was provided for in the proposed rule. 


List of Subjects in 7 CFR Part 983 


Marketing agreements, Pistachios, 
Reporting and recordkeeping 
requirements. 


= For the reasons set forth in the 
preamble, 7 CFR part 983 is amended as 
follows: 


PART 983—PISTACHIOS GROWN IN 
CALIFORNIA 


a 1.The authority citation for 7 CFR 
part 983 continues to read as follows: 


Authority: 7 U.S.C. 601-674. 


w 2. In § 983.143, revise paragraph (b)(2) 
to read as follows: 


§983.143 Reinspection. 


* * * * * 


(b) * * * 


(2) Handlers exempted from order 
requirements under § 983.170 are 
exempt from all reinspection 
requirements. 


@ 3. In § 983.147, paragraphs (c) and (g) 
are revised to read as follows: 


§ 983.147 Reports. 


* * * * * 


(c) ACP-4, Federal Marketing Order 
Exempt Handler Notification. Each 
handler who handles less than 5,000 
pounds of assessed weight pistachios in 
a production year shall complete and 
furnish this report to the committee no 
later than November 15 of each 
production year. 

* * * * * 


(g) Exemptions. Handlers who handle 
less than 5,000 pounds of assessed 
weight pistachios during any 
production year are exempt from filing 
all forms, with the exception of the 
ACP—4. 


* * * 


@ 4. In part 983, Subpart— 
Administrative Rules and Regulations is 
amended by adding new § 983.170 to 
read as follows: 


§ 983.170 Handler exemption. 


Pursuant to § 983.70, any handler may 
handle pistachios within the production 
area free of the requirements in- 

§§ 983.38 through 983.45 and § 983.53 if 
such pistachios are handled in 
quantities of less than 5,000 pounds of 
assessed weight in any production year. 
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Dated: August 28, 2006. 
Lloyd C. Day, 


Administrator, Agricultural Marketing 
Service. 


[FR Doc. 06—7376 Filed 8—31-06; 8:45 am] 
BILLING CODE 3410-02-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2006-—25703; Directorate 
identifier 2006—SW-20—-AD; Amendment 
14747; AD 2006-17-51] 


RIN 2120-AA64 


Airworthiness Directives; Agusta 
S.p.A. Model AB139 Helicopters 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Final! rule; request for 
comments. 


SUMMARY: This document publishes in 
the Federal Register an amendment 
adopting Airworthiness Directive (AD) 
2006-17-51, sent previously to all 
known U.S. owners and operators of 
Agusta S.p.A. (Agusta) Model AB139 
helicopters by individual letters. This 
AD requires, before further flight and at 
specified intervals, certain visual 
inspections of each tailpipe assembly 
for a crack and for overheating. If you 
find areas of overheating, this AD also 
requires, before further flight, certain 
inspections for damage to the 
surrounding structure, outside of the 
cowling, and inside of each tailpipe 
assembly in certain areas. This AD also 
requires, before further flight, if you find 
a crack, replacing the tailpipe assembly 
with an airworthy tailpipe assembly. _ 
This AD is prompted by several reports 
of tailpipe assembly cracks. The actions 
specified by this AD are intended to 
prevent a fire due to the structure in the 
cowling area overheating, separation of 
a part of a tailpipe assembly, and 
subsequent loss of control of the 
helicopter. 


DATES: Effective September 18, 2006, to 
all persons except those persons to 
whom it was made immediately 
effective by Emergency AD 2006-17-51, 
issued on August 15, 2006, which 
contained the requirements of this 
amendment. 

Comments for inclusion in the Rules 
Docket must be received on or before 
October 31, 2006. 


ADDRESSES: Use one of the following 
addresses to submit comments on this 
AD: 


e DOT Docket Web site: Go to http:// 
dms.dot.gov and follow the instructions 
for sending your comments 
electronically; 

e Government-wide rulemaking Web 
site: Go to http://www.regulations.gov 
and follow the instructions for sending 
your comments electronically; 

¢ Mail: Docket Management Facility; 
U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
Room PL-401, Washington, DC 20590; 

e Fax: (202) 493-2251; or 

e Hand Delivery: Room PL—401 on 
the plaza level of the Nassif Building, 
400 Seventh Street, SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 

You may get the service information 
identified in this AD from Agusta, 
21017 Cascina Costa di Samarate (VA) 
Italy, Via Giovanni Agusta 520, 
telephone 39 (0331) 229111, fax 39 
(0331) 229605-—222595. 


Examining the Docket 


You may examine the docket that 
contains the AD, any comments, and 
other information on the Internet at 
http://dms.dot.gov, or in person at the 
Docket Management System (DMS) 
Docket Offices between 9 a.m. and 5 
p-m., Monday through Friday, except 
Federal holidays. The Docket Office 
(telephone (800) 647-5227) is located on 
the plaza level of the Department of 
Transportation Nassif Building at the 
street address stated in the ADDRESSES 
section. Comments will be available in 
the AD docket shortly after the DMS 
receives them. 


FOR FURTHER INFORMATION CONTACT: Ed 
Cuevas, Aviation Safety Engineer, FAA, 
Rotorcraft Directorate, Safety ~ 
Management Group, Fort Worth, Texas 
76193-0111, telephone (817) 222~5355, 
fax (817).222-5961. 


SUPPLEMENTARY INFORMATION: On August 
15, 2006, the FAA issued Emergency AD 
2006-17-51 for Agusta Model AB139 
helicopters, which requires before 
further flight and at specified intervals, 
certain visual inspections of each 
tailpipe assembly for a crack and for 
overheating. If you find areas of 
overheating, the AD also requires, before 
further flight, certain inspections for 
damage to the surrounding structure, 
outside of the cowling, and inside of 
each tailpipe assembly in certain areas 
using a flashlight or a mirror and a 
flashlight depending on the location. 
The AD also requires, before further 
flight, if you find a crack, replacing the 
tailpipe assembly with an airworthy 
tailpipe assembly. That action was 
prompted by several reports of tailpipe 


assembly cracks. This condition, if not 
corrected, could result in a fire due to 
the structure in the cowling area 
overheating, separation of a part ofa 
tailpipe assembly, and subsequent loss 
of control of the helicopter. 

The European Aviation Safety Agency 
(EASA) notified us that an unsafe 
condition may exist on Agusta S.p.A. 
Model AB139 helicopters. EASA 
advises that the field has reported 
tailpipe assembly cracks. EASA also 
advises that this issue, if not corrected, 
could lead to overheating of the 
structure in the cowling area or 
separation of parts hence endangering 
the safety of helicopter flight. 

Agusta has issued Bollettino Tecnico 
No. 139-069, dated August 11, 2006 
(BT), which describes procedures for a 
detailed visual inspection for cracks on 
the tailpipe. EASA classified this BT as 
mandatory and issued Emergency AD 
No. 2006-0242-E, dated August 11, 
2006. 

This helicopter model is 
manufactured in Italy and is type 
certificated for operation in the United 
States under the provisions of 14 CFR 
21.29 and the applicable bilateral 
agreement. Pursuant to the applicable 
bilateral agreement, EASA has kept the 
FAA informed of the situation described 
above. The FAA has examined the 
findings of EASA, reviewed all available 
information, and determined that AD 
action is necessary for products of this 
type design that are certificated for - 
operation in the United States. | 
~ Since the unsafe condition described 
is likely to exist or develop on other « 
Agusta Model AB1339 helicopters of the 
same type design, the FAA issued 
Emergency AD 2006-17-51 to prevent a 
fire due to the structure in the cowling 
area overheating, separation of a part of 
a tailpipe assembly, and subsequent loss 
of control of the helicopter. The AD 
requires the following: 

e Before further flight, and thereafter 
at intervals not to exceed 25 hours time- 
in-service, access the rear areas of each 
tailpipe assembly by removing the rear 
cowling. 

e Visually inspect each tailpipe 
assembly inside the cowling for a crack. 
e Inspect the structure surrounding 
each tailpipe assembly for overheating. 


_ If you find areas of overheating, inspect 


for damage to the surrounding structure. 

e Inspect for overheating in the area 
of each tailpipe assembly outside the - 
cowling. Inspect the internal part of 
each tailpipe assembly in the areas 
depicted in Areas A, Figure 1, of this 
AD for a crack: 

© Clean the end of each tailpipe 
assembly with a cloth. While applying 
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using a flashlight. 

© Inspect each tailpipe assembly 
toward the centerline of the helicopter 
for a crack using a flashlight. 

© Inspect cach tailpipe assembly 
toward the outside of the helicopter for 
a crack using a mirror and a flashlight. 

e If you find a crack, before further 
flight, replace the tailpipe assembly 
with an airworthy tailpipe assembly. 

The short compliance time involved 
is required because the previously 
described critical unsafe condition can 
adversely affect the structural integrity 
of the helicopter. Inspecting the tail 
pipe assembly for a crack and for 
overheating are required before further 
flight. Also, if you find a crack, 
replacing the tail pipe assembly with an 
airworthy tail pipe assembly is required 
before further flight. Therefore, this AD 
must be issued immediately. 

Since it was found that immediate 
corrective action was required, notice 
and opportunity for prior public 
comment thereon were impracticable 
and contrary to the public interest, and 
good cause existed to make the AD. 
effective immediately by individual 
letters issued on August 15, 2006, to all 
known U.S. owners and operators of 
Agusta Model AB1339 helicopters. These 
conditions still exist, and the AD is 
hereby published in the Federal 
Register as an amendment to 14 CFR 
39.13 to make it effective to all persons. 

The FAA estimates that this AD will 
affect 16 helicopters of U.S. registry. It 
will take about 1 work hour to inspect 
each helicopter and 3 work hours to 
replace each tail pipe assembly at an 
average labor rate of $80 per work hour. 
Required parts will cost about $20,649 
per tail pipe assembly. Based on these 
figures, we estimate the total cost 
impact of the AD on U.S. operators to 
be $366,224, assuming an initial and 24 
repetitive inspections on each 
helicopter and replacing both tailpipe 
assemblies on half of the fleet (16 tail 
pipe assemblies). 


Comments Invited 


This AD is a final rule that involves 
requirements that affect flight safety and 
was not preceded by notice and an 
opportunity for public comment; 
however, we invite you to submit any 
written data, views, or arguments 
regarding this AD. Send your comments 
to an address listed under ADDRESSES. 
Include “Docket No. FAA—2006-—25703; 
Directorate Identifier 2006—SW-—20—AD”’ 
at the beginning of your comments. We 
specifically invite comments on the 


slight pressure on it, inspect fora crack _ overall regulatory, economic, 


environmental, and energy aspects of 
the AD. We will consider all comments 
received by the closing date and may 
amend the AD in light of those 
comments. 

We will post all comments we 
receive, without change, to http:// 
dms.dot.gov, including any personal 
information you provide. We will also 
post a report summarizing each 


~ substantive verbal contact with FAA 


personnel concerning this AD. Using the 
search function of our docket Web site, 
you can find and read the comments to 
any of our dockets, including the name 
of the individual who sent the 
comment. You may review the DOT’s 
complete Privacy Act Statement in the 
Federal Register published on April 11, 
2000 (65 FR 19477—78), or you may visit 
http://dms.dot.gov. 


Regulatory Findings 


We have determined that this AD will 
not have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 


_ the States, on the relationship between 


the national Government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that the regulation: 

1. Is not a “‘significant regulatory 
action” under Executive Order 12866; 

2. Is not a ‘‘significant rule’ under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

3. Will not have a significant 
economic impact, positive or negative, 


‘on a substantial number of small entities 


under the criteria of the Regulatory 
Flexibility Act. 

We prepared an economic evaluation 
of the estimated costs to comply with 
this AD. See the DMS to examine the 
economic evaluation. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
Section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in Subtitle VII, 
Part A, Subpart III, Section 44701, 
“General requirements.”’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 


for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 


- action. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


# Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends part 39 of the Federal Aviation 
Regulations (14 CFR part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


w 1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 
§39.13 [Amended] 


w 2. Section 39.13 is amended by adding 
a new airworthiness directive to read as 
follows: 


2006-17-51 Agusta S.p.A.: Amendment 39— 
14747. Docket No. FAA—2006-25703; 
Directorate Identifier 2006-SW-20—AD. 

Applicability: Model AB139 helicopters, 
with tailpipe assembly left hand, part 
number (P/N) 3G7800L00131 and right hand, 

P/N 3G7800L00231, installed, certificated in 

any category. 

Compliance: Required as indicated, unless 
accomplished previously. 
To prevent a fire due to the structure in the 


_ cowling area overheating, separation of part 


of each tailpipe assembly, and subsequent 
loss of control of the helicopter, do the 
following: 

(a) Before further flight, and thereafter at 
intervals not to exceed 25 hours time-in- 
service, access the rear areas of each tailpipe 
assembly by removing the rear cowlings. 

(1) Visually inspect each tailpipe assembly 
inside the cowling for a crack. 

Note 1: Bollettino Tecnico No. 139-069, 
dated August 11, 2006 (BT), pertains to the 
subject of this AD. 


Note 2: Aircraft Maintenance Publication 
(AMP) AB139 pertains to the subject of this 
AD. 


(2) Inspect the structure surrounding each 
tailpipe assembly for overheating. If you find 
areas of overheating, inspect for heat damage 
to the surrounding structure. Inspect for 
overheating in the area of each tailpipe 
assembly outside the cowling. Inspect the 
internal part of each tailpipe assembly in the 
areas depicted in Areas A, Figure 1, of this 
AD. 
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Figure 1 


(i) Clean the end of each tailpipe assembly 
with a cloth. While applying slight pressure 
on it, inspect for a crack using a flashlight. 

(ii) Inspect each tailpipe assembly toward 
the centerline of the helicopter for a crack 
using a flashlight. 

(iii) Inspect each tailpipe assembly toward 
the outboard side of the helicopter for a crack 
using a mirror and a flashlight. 

(3) If you find a crack, before further flight, 
replace the tailpipe assembly with an. 
airworthy tailpipe assembly. 

(b) To request a different method of 
compliance or a different compliance time 
for this AD, follow the procedures in 14 CFR 
39.19. Contact the Manager, Safety 
Management Group, FAA, ATTN: Ed Cuevas, 
Aviation Safety Engineer, Fort Worth, Texas 
76193-0111, telephone (817) 222-5355, fax 
(817) 222-5961, for information about 
previously approved alternative methods of 
compliance. 

Note 3: The subject of this AD is addressed 
in the European Aviation Safety Agency 
(EASA) AD 2006--0242-E, dated August 11, 
2006. 


Note 4: This AD differs from the BT and 
the EASA AD in that the BT and EASA AD 


allow repairs of certain cracks in each 
tailpipe assembly. 

(c) This amendment becomes effective on 
September 18, 2006, to all persons except 
those persons to whom it was made 
immediately effective by Emergency AD 
2006-17-51 issued August 15, 2006, which 
contained the requirements of this 
amendment. 


Issued in Fort Worth, Texas, on August 24, 
2006. 


David A. Downey, 


Manager, Rotorcraft Directorate, Aircraft 
Certification Service. 


[FR Doc. E6—14548 Filed 8-31-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2006-—25724; Directorate 
Identifier 2006—NM-—197—-AD; Amendment 
39-14742; AD 2006—18—04] 


RIN 2120-AA64 


Airworthiness Directives; Bombardier 
Model CL-600—2B16 (CL-604) 
Airplanes and Model CL-600-2B19 
(Regional Jet Series 100 & 440) 
Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 

ACTION: Final rule; request for 
comments. 


SUMMARY: The FAA is adopting a new 
airworthiness directive (AD) for certain 
Bombardier Model CL—600—2B16 (CL— 
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604) airplanes and Model CL-600-—2B19 
(Regional Jet Series 100 & 440) 
airplanes. These models may be referred 
to by their marketing designations as 
RJ100, RJ200, CRJ100, CRJ200, and CL- 
65. This AD requires revising the 
Emergency Procedures section of the 
airplane flight manual (AFM) to advise 
the flightcrew of additional procedures 
to follow in the event of stabilizer trim 
runaway. For certain airplanes, this AD 
also requires revising the Abnormal 
Procedures section of the AFM to advise 
the flightcrew of procedures to follow in 
the event of MACH TRIM, STAB TRIM, 
and horizontal stabilizer trim 
malfunctions. This AD results from 
reports of uncommanded horizontal 
stabilizer trim motion. We are issuing 
this AD to ensure that the flightcrew is 
advised of appropriate procedures to 
follow in the event of stabilizer trim 
runaway. Failure to follow these 
procedures could result in excessive 
uncommanded movement of the 
horizontal stabilizer trim actuator 
(HSTA) and loss of ability to use trim 
switches to override uncommanded 
movement or yoke disconnect switches 
to disconnect the HSTA, which could 
result in reduction of or loss of pitch 
trim control and consequent reduced 
controllability of the airplane: 


DATES: This AD becomes effective 
September 1, 2006. 


The Director of the Federal Register 


_ approved the incorporation by reference 


of certain publications listed in the AD 
as of September 1, 2006. 


We must receive comments on this 
AD by October 31, 2006. 


ADDRESSES: Use one of the following 


- addresses to submit comments an this 


e DOT Docket Web site: Go to http:// 
dms.dot.gov and follow the instructions 
for sending your comments 
electronically. 

e Government-wide rulemaking Web 
site: Go to http://www.regulations.gov 
and follow the instructions for sending 
your comments electronically. 

e Mail: Docket Management Facility; 
U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
Room PL-401, Washington, DC 20590. 

e Fax: (202) 493-2251. 

e Hand Delivery: Room PL—401 on 
the plaza level of the Nassif Building, 
400 Seventh Street SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 

Contact Bombardier, Inc., Canadair, 
Aerospace Group, P.O. Box 6087, 
Station Centre-ville, Montreal, Quebec 
H3C 3G9, Canada, for service 
information identified in this AD. 

FOR FURTHER INFORMATION CONTACT: 
Bruce Valentine, Aerospace Engineer, 
Systems and Flight Test Branch, ANE- 
172, FAA, New York Aircraft 
Certification Office, 1600 Stewart 
Avenue, suite 410, Westbury, New York 
11590; telephone (516) 228-7328; fax 
(516) 794-5531. 

SUPPLEMENTARY INFORMATION: 
Discussion 

Transport Canada Civil Aviation 
(TCCA), which is the airworthiness 
authority for Canada, notified us that an 
unsafe condition may exist on certain 
Bombardier Model CL—600—2B16 (CL— 
604) airplanes and Model CL-600-—2B19 
(Regional Jet Series 100 & 440) 


TABLE—TRS 


airplanes. TCAA advises that there have 
been reports of uncommanded 
horizontal stabilizer trim motion on 
Model CL—600-2B16 (CL-—604) 
airplanes. Investigation revealed 
contamination of the circuit board of the 
horizontal stabilizer trim control unit 
(HSTCU). The circuit boards installed 
on HSTCUs were not conformal coated 
to protect against moisture exposure. 
Contamination of the circuit board 
could lead to one or more of the 
following types of behavior: 

e Erratic/intermittent uncommanded 
movement of the horizontal stabilizer 
trim actuator (HSTA). 

.¢ Uncommanded movement of the 
HSTA to the full up or full down 
position. 

¢ Loss of the flightcrew’s ability to 
override uncommanded movement by 
use of the trim switches. 

¢ Loss of the flightcrew’s ability to 
disconnect the HSTA using the yoke 
disconnect switches. 

These conditions, if not corrected, 
could result in reduction of or loss of 
pitch trim control and consequent 
reduced controllability of the airplane. 

The HSTCU circuit boards on Model 
CL-600-—2B19 (Regional Jet Series 100 & 
440) airplanes are identical to that on 


» the affected Model CL—600-—2B16 (CL- 


604) airplanes. Therefore, those Model 


- CL-600-2B19 (Regional Jet Series 100 & 


440) airplanes may be subject to the 
unsafe condition revealed on the Model 
CL-600—2B16 (CL—604) airplanes. 


Relevant Service Information 


Canadair (Bombardier) has issued the 
temporary revisions (TRs) specified in 
the table below. 


For Bombardier model— ~ 


Use— 


Dated— 


To the— 


CL-600-2B16 (CL-604) airplanes 


CL-600-2B19 (Regional Jet Series 100 & 440) air- 


planes. 


Canadair Challenger TR 
604/21. 

Canadair Regional Jet TR 
RJ/152-4. 


| August 1, 2006 


August 9, 2006 


Canadair Challenger CL-604 
AFM, PSP 604-1. 

: | Canadair Regional Jet AFM, 

CSP A-012. 


TR 604/21 describes revising the 
Emergency Procedures section of the 
airplane flight manual (AFM) to advise 
the flightcrew of additional procedures 
to follow in the event of stabilizer trim 
runaway. TR RJ/152-4 describes 
revising the Emergency and Abnormal 
Procedures sections of the AFM to 
advise the flightcrew of additional 
procedures to follow in the event of 
stabilizer trim runaway and to advise 
the flightcrew of procedures to follow in 
the event of MACH TRIM, STAB TRIM, 


and horizontal stabilizer trim 
malfunctions. 


TCCA mandated the service 
information and issued Canadian 
airworthiness directives CF—2006-20, 
dated August 22, 2006, and CF-2006-— 
21, dated August 23, 2006, to ensure the 
continued airworthiness of these 
airplanes in Canada. 


FAA’s Determination and Requirements 
of This AD 


These airplane models are 
manufactured in Canada and are type 


certificated for operation in the United 
States under the provisions of section 
21.29 of the Federal Aviation 
Regulations (14 CFR 21.29) and the 
applicable bilateral airworthiness 
agreement. Pursuant to this bilateral 
airworthiness agreement, TCCA has 
kept the FAA informed of the situation 
described above. We have examined 
TCCA’s findings, evaluated all pertinent 
information, and determined that we 
need to issue an AD for products of this 
type design that are certificated for 
operation in the United States. 


AD. 

: 
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Therefore, we are issuing this AD to 
ensure that the flightcrew is advised of 
appropriate procedures to follow in the 
event of stabilizer trim runaway. Failure 
to follow these procedures could result 
in excessive uncommanded movement 
of the HSTA and loss of ability to use 
trim switches to override uncommanded 
movement or yoke disconnect switches 
to disconnect the HSTA, which could 
result in reduction of or loss of pitch 
trim control and consequent reduced 
controllability of the airplane. This AD 
requires revising the Emergency and 
Abnormal Procedures sections, as 


‘applicable, of the AFM to advise the 


flightcrew of additional procedures to 
follow in the event of stabilizer trim 
runaway. This AD follows the Canadian 
airworthiness directives referred to 
previously and adopts the same 
requirements. 


Interim Action 


We consider this AD interim action. 
The manufacturer is currently 
developing service bulletins that specify 
replacing HSTCU circuit boards with 
HSTCU circuit boards having conformal 
coating and is exploring other interim 
measures that will address the 
identified unsafe condition specified in 
this AD. Once new service information 
is developed, approved, and available, 
we may consider additional rulemaking. 


FAA’s Determination of the Effective 
Date 


An unsafe condition exists that 
requires the immediate adoption of this 
AD; therefore, providing notice and 
opportunity for public comment before 
the AD is issued is impracticable, and 
good cause exists to make this AD 
effective in less than 30 days. 


Comments Invited 


This AD is a final rule that involves 
requirements that affect flight safety and 
was not preceded by notice and an 
opportunity for public comment; 
however, we invite you to submit any 
relevant written data, views, or 
arguments regarding this AD. Send your 
comments to an address listed in the 
ADDRESSES section. Include “Docket No. 
FAA-—2006-—25724; Directorate Identifier 
2006—NM-197—AD” at the beginning of 
your comments. We specifically invite 
comments on the overall regulatory, 
economic, environmental, and energy 
aspects of the AD that might suggest a 
need to modify it. 

We will post all comments we 
receive, without change, to http:// 
dms.dot.gov, including any personal 
information you provide. We will also 
post a report summarizing each 
substantive verbal contact with FAA 


personnel concerning this AD. Using the | 


search function of that Web site, anyone 
can find and read the comments in any 
of our dockets, including the name of 
the individual who sent the comment 
(or signed the comment on behalf of an 
association, business, labor union, etc.). 
You may review the DOT’s complete 
Privacy Act Statement in the Federal 
Register published on April 11, 2000 
(65 FR 19477-—78), or you may visit 
http://dms.dot.gov. 


Examining the Docket 


You may examine the AD docket on 
the Internet at http://dms.dot.gov, or in 
person at the Docket Management 
Facility office between 9 a.m. and 5 
p.m., Monday through Friday, except 
Federal holidays. The Docket 
Management Facility office (telephone 
(800) 647-5227) is located on the plaza 
level of the Nassif Building at the DOT 
street address stated in the ADDRESSES 
section. Comments will be available in 
the AD docket shortly after the Docket 
Management System receives them. 


Authority for This Rulemaking 
Title 49 of the United States Code 


specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 


Section 106, describes the authority of 


the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 


We are issuing this rulemaking under 
the authority described in Subtitle VII, 
Part A, Subpart III, Section 44701, 
“General requirements.”’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 


* We have determined that this AD will 
not have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 
the States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 


For the reasons discussed above, I 
certify that the regulation: 

1. Is not a “significant regulatory 
action” under Executive Order 12866; 


2. Is not a “significant rule” under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

3. Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this AD and placed it in the AD docket. 
See the ADDRESSES section for a location 
to examine the regulatory evaluation. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


m Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA-amends 14 CFR part 39 as 
follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


@ 1. The authority citation for part 39 — 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 


w 2. The Federal Aviation 
Administration (FAA) amends § 39.13 
by adding the following new 
airworthiness directive (AD): 

2006-18-04 Bombardier, Inc. (Formerly 
Canadair): Amendment 39-14742. 
Docket No. FAA—2006-25724; 
Directorate Identifier 2006-NM-—197—AD. 


Effective Date 


(a) This AD becomes effective September 1, . 


2006. 


Affected ADs 
(b) None. 


Applicability 


(c) This AD applies to Bombardier Model 
CL-600-—2B16 (CL-604) airplanes, serial 
numbers 5301 and subsequent; and Model 
CL-600—2B19 (Regional Jet Series 100 & 440) 
airplanes, serial numbers 7003 through 7990 
inclusive and 8000 and subsequent; 
certificated in any category. 

Note 1: The Model CL-600-—2B19 (Regional 
Jet Series 100 & 440) airplanes may be 
referred to by their marketing designations as 
RJ100, RJ200, CRJ100, CRJ200, and CL-65. 


Unsafe Condition 


(d) This AD results from reports of 
uncommanded horizontal stabilizer trim 
motion. We are issuing this AD to ensure that 
the flightcrew is advised of appropriate 
procedures to follow in the event of stabilizer 
trim runaway. Failure to follow these 
procedures could result in excessive 
uncommanded movement of the horizontal 
stabilizer trim actuator (HSTA) and loss of 
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ability to use trim switches to override 
uncommanded movement or yoke disconnect 
switches to disconnect the HSTA, which 
could result in reduction of or loss of pitch 
trim control and consequent reduced 
controllability of the airplane. 


Compliance 


(e) You are responsible for having the 

4 actions required by this AD performed within 
a the compliance times specified, unless the 

4 actions have already been done. 


Airplane Flight Manual (AFM) Revision 

(f) Within 7 days after the effective date of 
this AD, make the applicable AFM revisions 
specified in paragraph (f)(1) or (f)(2) of this 
AD by incorporating the applicable Canadair 
(Bombardier) temporary revisions (TRs) 
identified in Table 1 of this AD into the 
applicable AFM. 

(1) For Model CL-600-—2B16 (CL-604) 
airplanes: Revise the Emergency Procedures 
section of the AFM to advise the flightcrew 


TABLE 1.—TRS 


of additional procedures to follow in the 
event of stabilizer trim runaway. 

(2) For Model CL-600-—2B19 (Regional Jet 
Series 100 & 440) airplanes: Revise the 
Emergency and Abnormal Procedures 
sections of the AFM to advise the flightcrew 
of additional procedures to follow in the 
event of stabilizer trim runaway and in the 
event of MACH TRIM, STAB TRIM, and 
horizontal stabilizer trim malfunctions. — 


- For Bombardier Model— 


Use— 


Dated— 


To the— 


CL-600-2B16 (CL-604) airplanes 


planes. 


CL-600-2B19 (Regional Jet Series 100 & 440) air- 


Canadair Challenger TR August 1, 2006 
604/21. 

Canadair Regional, Jet TR | August 9, 2006 
RJ/152-4. 


Canadair Challenger CL-604 

.AFM, PSP 604-1. 
Canadair Regional Jet AFM, 
CSP A-012. 


(g) When the applicable TR has been 
: included in the general revisions of the 
4 applicable AFM, those general revisions may 
: be inserted into the AFM and the applicable 
TR may be removed, provided the relevant 
information in the general revisions is 
identical to that in the TR. 


Alternative Methods of Compliance 
(AMOCs) : 


(h)(1) The Manager, New York Aircraft 
: Certification Office, FAA, has the authority to 
: approve AMOCs for this AD, if requested in 
accordance with the procedures found in 14 
CFR 39.19. 

(2) Before using any AMOC approved in 
accordance with § 39.19 on any airplane to 
which the AMOC applies, notify the 


appropriate principal inspector in the FAA 
Flight Standards Certificate Holding District 
Office. 


Related Information 


(i) Canadian airworthiness directives CF— 
2006-20, dated August 22, 2006, and CF- 


2006-21, dated August 23, 2006, also address 


the subject of this AD. 


Material Incorporated by Reference 


(j) You must use the applicable service 
information specified in Table 2 of this AD 
to perform the actions that are required by 
this AD, unless the AD specifies otherwise. 


The Director of the Federal Register approved 


the incorporation by reference of these 
documents in accordance with 5 U.S.C. 


TABLE 2.—TEMPORARY REVISIONS INCORPORATED BY REFERENCE 


552(a) and 1 CFR part 51. Contact 
Bombardier, Inc., Canadair, Aerospace 
Group, P.O. Box 6087, Station Centre-ville, 
Montreal, Quebec H3C 3G9, Canada, for a 
copy of this service information. You may 
review copies at the Docket Management 
Facility, U.S. Department of Transportation, 
400 Seventh Street SW., Room PL-401, 
Nassif Building, Washington, DC; on the 
Internet at http://dms.dot.gov; or at the 
National Archives and Records 
Administration (NARA). For information on 
the availability of this material at the NARA, 
call (202) 741-6030, or go to http:// 
www.archives.gov/federal_register/ 
code_of_federal_regulations/ 
ibr_locations.html. 


Temporary revision 


Dated— 


To the— 


Canadair Challenger Temporary Revision 604/21 .... 


Canadair Regional Jet Temporary Revision RJ/152—4 


August 1, 2006 


August 9, 2006 ..... 


Canadair Challenger CL— 
604 Airplane Flight Man- 
ual, PSP 604-1. 

Canadair Regional Jet Air- 

plane Flight Manual, CSP 

A-012. 


Issued in Renton, Washington, on August 
29, 2006. 


Ali Bahrami, 

Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 

[FR Doc. E6—14617 Filed 8—31—06; 8:45 am] 
BILLING CODE 4910-13-P 


‘the Federal Register of the 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 71 


[Docket No. 29334; Amendment No. 71-38] 


Airspace Designations; Incorporation - 
by Reference 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This action amends Title 14 
Code of Federal Regulations (14 CFR) 
part 71 relating to airspace designations 
to reflect the approval by the Director of 


incorporation by reference of FAA 
Order 7400.9P, Airspace Designations 
and Reporting Points. This action also 
explains the procedures the FAA will 
use to amend the listings of Class A, B, 
C, D, and E airspace areas; air traffic 
service routes; and reporting points 
incorporated by reference. 

DATES: Effective Date: These regulations 
are effective September 15, 2006, 
through September 15, 2007. The 
incorporation by reference of FAA 
Order 7400.9P is approved by the 
Director of the Federal Register as of 
September 15, 2006, through September 
15, 2007. 

FOR FURTHER INFORMATION CONTACT: 
Tameka Bentley, Airspace and Rules, 
Office of System Operations Airspace 
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and AIM, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC 20591; 
telephone: (202) 267-8783. 


SUPPLEMENTARY INFORMATION: 
History 
FAA Order 7400.9N, Airspace 

Designations and Reporting Points, 
dated September 1, 2005, and effective 
September 15, 2005, listed Class A, B, 
C, D and E airspace areas; air traffic 
service routes; and reporting points. Due 
to the length of these descriptions, the 
FAA requested approval from the Office 
of the Federal Register to incorporate 
the material by reference in the Federal 
Aviation Regulations § 71.1, effective _ 
September 15, 2005, through September 
15, 2006. During the incorporation by 
reference period, the FAA processed all 
proposed changes of the airspace 
listings in FAA Order 7400.9N in full 
text as proposed rule documents in the 
Federal Register. Likewise, all 
amendments of these listings were ~ 
published in full text as final rules in 
the Federal Register. This rule reflects 
the periodic integration of these final 
rule amendments into a revised edition 
of Order 7400.9P, Airspace Designations 
and Reporting Points. The Director of 
the Federal Register has approved the 
incorporation by reference of FAA 
Order 7400.9P in § 71.1, as of September 
15, 2006, through September 15, 2007. 
This rule also explains the procedures . 
the FAA will use to amend the airspace 
designations incorporated by reference 
in part 71. Sections 71.5, 71.15, 71.31, | 
71.33, 71.41, 71.51, 71.61, 71.71, and 
71.901 are also updated to reflect the 
incorporation by reference of FAA 
Order 7400.9P. 


The Rule 


This action amends Title 14 Code of 
Federal Regulations (14 CFR) part 71 to 
reflect the approval by the Director of 
the Federal Register of the incorporation 
by reference of FAA Order 7400.9P, 
effective September 15, 2006, through 
September 15, 2007. During the 
incorporation by reference period, the 
FAA will continue to process all 
proposed changes of the airspace 
listings in FAA Order 7400.9P in full 
text as proposed rule documents in the 
Federal Register. Likewise, all 
amendments of these listings will be 
published in full text as final rules in 
the Federal Register. The FAA will 
periodically integrate all final rule 
amendments into a revised edition of 
the order, and submit the revised 
edition to the Director of the Federal 
Register for approval for incorporation 
by reference in section 71.1. 


The FAA has determined that this 
action: (1) Is not a “significant 
regulatory action” under Executive 
Order 12866; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979); and (3) does not warrant 
preparation of a regulatory evaluation as 
the anticipated impact is so minimal. 
This action neither places any new 
restrictions or requirements on the 
public, nor changes the dimensions or 
operation requirements of the airspace 
listings incorporated by reference in 
part 71. Consequently, notice and public 
procedure under 5 U.S.C. 553(b) are 
unnecessary. Because this action will 
continue to update the changes to the 
airspace designations, which are 
depicted on aeronautical charts, and to 
avoid any unnecessary pilot confusion, 
I find that good cause exists, under 5 
U.S.C. 553(d), for making this 
amendment effective in less than 30 
days. 


List of Subjects in 14 CFR Part 71 


Airspace, Incorporation by reference, 
Navigation (air). 


Adoption of the Amendment 


# In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR part 71 as follows: 


PART 71—DESIGNATION OF CLASS A, 
B, C, D, AND E AIRSPACE AREAS; AIR 
TRAFFIC SERVICE ROUTES; AND 
REPORTING POINTS 


@ 1. The authority citation for part 71 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40103, 40113, 
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959— 
1963 Comp., p. 389. 


@ 2. Section 71.1 is revised to read as 
follows: 


§71.1 Applicability. 

The complete listing for all Class A, 
B, CG, D, and E airspace areas; air traffic 
service routes; and reporting points can 
be found in FAA Order 7400.9P, 
Airspace Designations and Reporting 
Points, dated September 1, 2006. This 
incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552 
(a) and 1 CFR part 51. The approval to 
incorporate by reference FAA Order 
7400.9P is effective September 15, 2006, 
through September 15, 2007. During the 
incorporation by reference period, 
proposed changes to the listings of Class 
A, B, C, D, and E airspace areas; air 
traffic service routes; and reporting 
points will be published in full text as 
proposed rule documents in the Federal 
Register. Amendments to the listings of 


Class A, B, C, D, and E airspace areas; 
air traffic service routes; and reporting 
points will be published in full text as 
final rules in the Federal Register. 
Periodically, the final rule amendments 
will be integrated into a revised edition 
of the Order and submitted to the 
Director of the Federal Register for 
approval for incorporation by reference - 
in this section. Copies of FAA Order 
7400.9P may be obtained from the Law 
Library, Office of the Chief Counsel, 
Federal Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591, (202) 267-3174. 
An electronic version of the Order is 
available on the FAA Web site at 
http://www.faa.gov/ATPUBS. Copies of 
FAA Order 7400.9P may be inspected in 
Docket No. 29334, at the same address * 
above, weekdays between 8 a.m. and 
4:30 p.m., or on the Federal Register 
Web site at www.regulations.gov. 


§71.5 [Amended] 

w 3A. Section 71.5 is amended by 
removing the words “FAA Order 
7400.9N” and adding,in their place, the 
words Order 7400.9P.”’ 


§71.15 [Amended] 

w 3B. Section 71.5 is amended by 
removing the words “FAA Order 
7400.9N” and adding, in their place, the 
words “FAA Order 7400.9P.” 


§71.31 [Amended] 


@ 4. Section 71.31 is amended by 
removing the words ‘‘FAA Order 
7400.9N” and adding, in their place, the 
words ‘FAA Order 7400.9P.” 


§71.33 [Amended] 


@ 5. Paragraph (c) of section 71.33 is 
amended by removing the words “FAA 
Order 7400.9N” and adding, in their 


- place, the words “FAA Order 7400.9P.” 


§71.41 [Amended] 


@ 6. Section 71.41 is amended by 
removing the words “FAA Order 
7400.9N” and adding, in their place, the 
words Order 7400.9P.” 


§71.51 [Amended] 


@ 7. Section 71.51 is amended by 
removing the words ““FAA Order 
7400.9N” and adding, in their place, the 
words “FAA Order 7400.9P.” 


§71.61 [Amended] 


@ 8. Section 71.61 is amended by ~ 
removing the words ““FAA Order 
7400.9N” and adding, in their place, the 
words Order 7400.9P.”’ 


§71.71 [Amended] 


w 9. Paragraph (b), (c), (d), (e), and (f) of 
section 71.71 are amended by removing 


Federal Register/Vol. 71, No. 170/Friday, September 1, 2006/Rules and Regulations 


51995 


the words ‘‘FAA Order 7400.9N” and 
adding, in their place, the words “FAA 
Order 7400.9P.” 


§71.901 [Amended] 


@ 10. Paragraph (a) of section 71.901 is 

amended by removing the words “FAA 

Order 7400.9N” and adding, in their 

place, the words ““FAA Order 7400.9P.” 
Issued in Washington, DC, on July 27, 

2006. 

Edith V. Parish, 

Manager, Airspace and Rules. 

[FR Doc. E6—12434 Filed 8-31-06; 8:45 am] 

BILLING CODE 4910-13-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 520 


Oral Dosage Form New Animal Drugs; 
Carprofen 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 


. approval of a supplemental abbreviated 


new animal drug application (ANADA) 
filed by IMPAX Laboratories, Inc. The 
supplemental ANADA provides for 
veterinary prescription use of carprofen 
caplets in dogs for the control of 
postoperative pain associated with soft 
tissue and orthopedic surgeries. 
DATES: This rule is effective September 
1, 2006. 
FOR FURTHER INFORMATION CONTACT: John 
K. Harshman, Center for Veterinary 
Medicine (HF V—104), Food and Drug 
Administration, 7500 Standish P1., 
Rockville, MD 20855, 240-276-9808, e- 
mail: john.harshman@fda.hhs.gov. 
SUPPLEMENTARY INFORMATION: IMPAX 
Laboratories, Inc., 30831 Huntwood 
Ave., Hayward, CA 94544, filed a 
supplement to ANADA 200-366 for 
NOVOxX (carprofen) caplets which are 
approved for veteriuary prescription use 
in dogs for the relief of pain and 
inflammation associated with 
osteoarthritis (70 FR 30625, May 27, 
2005). The supplement provides for use 
of NOVOX caplets for the control of 
postoperative pain associated with soft 
tissue and orthopedic surgeries. The 
supplemental ANADA is approved as of 
July 27, 2006, and 21 CFR 520.309 is 
amended to reflect the approval. 

In accordance with the freedom of 
information provisions of 21 CFR part 


20 and 21 CFR 514.11(e)(2)(ii), a 
summary of safety and effectiveness 
data and information submitted to 
support approval of this application 
may be seen in the Division of Dockets 
Management (HFA-305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852, between 9 
a.m. and 4 p.m., Monday through 
Friday. 

The agency has determined under 21 
CFR 25.33(a)(1) that this action is of a 
type that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

This rule does not meet the definition 
of “rule” in 5 U.S.C. 804(3)(A) because 
it is a rule of “particular applicability.” 
Therefore, it is not subject tothe __ 
congressional review requirements in 5 
U.S.C. 801-808. 


List of Subjects in 21 CFR Part 520 
Animal drugs. 


w Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 
CFR part 520 is amended as follows: 


PART 520—ORAL DOSAGE FORM 
NEW ANIMAL DRUGS 


@ 1. The authority citation for 21 CFR 
part 520 continues to read as follows: 


Authority: 21 U.S.C. 360b. 


w 2. In § 520.309, remove paragraphs 
(d)(2)(i) and (d)(2)(ii), and revise 
paragraphs (b)(2) and (d)(2) to read as 
follows: 


§ 520.309 Carprofen. 


* * * * * 


(b) 

(2) No. 000115 for use of product 
described in paragraph (a)(1) as in 
paragraph (d) of this section. . 

* * * * * 

(d) 

(2) Indications for use. For the relief 
of pain and inflammation associated 
with osteoarthritis and for the control of 
postoperative pain associated with soft 


tissue and orthopedic surgeries. 
* * * * * 


Dated: August 18, 2006. 
Steven D. Vaughn, 
Director, Office of New Animal Drug 
Evaluation, Center for Veterinary Medicine. 
[FR Doc. E6—14508 Filed 8-31-06; 8:45 am] 
BILLING CODE 4160-01-S 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 522 


Implantation or Injectable Dosage 
Form New Animal Drugs; Lincomycin 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of an abbreviated new animal 
drug application (ANADA) filed by 
Cross Vetpharm Group Ltd. The 
ANADA provides for the use of 
lincomycin injectable solution in swine 
for the treatment of infectious arthritis 
and mycoplasma pneumonia. 

DATES: This rule is effective September 
1, 2006. 
FOR FURTHER INFORMATION CONTACT: John 
K. Harshman, Center for Veterinary 
Medicine (HFV—104), Food and Drug 
Administration, 7500 Standish Pl., 
Rockville, MD 20855, 301-827-0169, e- 
mail: john.harshman@fda.hhs.gov. 
SUPPLEMENTARY INFORMATION: Cross 
Vetpharm Group Ltd., Broomhill Rd., 
Tallaght, Dublin 24, Ireland, filed 
ANADA 200-368 that provides for use 
of LINCOMED 100 (lincomycin 
hydrochloride) and LINCOMED 300 
(lincomycin hydrochloride) in swine for 
the treatment of infectious arthritis and 
mycoplasma pneumonia. Cross 
Vetpharm Group Ltd.’s LINCOMED 100 
and LINCOMED 300 are approved as 
generic copies of LINCOMIX 100 
Injectable and LINCOMIX 300 
Injectable, sponsored by Pharmacia & 
Upjohn Co., a Division of Pfizer, Inc., 
under NADA 034 025. The ANADA is 
approved as of July 27, 2006, and the 
regulations are amended in § 522.1260 
to reflect the approval. The basis of 
approval is discussed in the freedom of 
information summary. 

In accordance with the freedom of 
information provisions of 21 CFR part 
20 and 21 CFR 514.11(e)(2)(ii), a 
summary of safety and effectiveness 
data and information submitted to 
support approval of this application 
may be seen in the Division of Dockets 
Management (HFA-305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852, between 9 
a.m. and 4 p.m., Monday through 
Friday. 

The agency has determined under 21 
CFR 25.33(a)(1) that this action is of a 
type that does not individually or 
cumulatively have a significant effect on 
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the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

This rule does not meet the definition 
of “rule” in 5 U.S.C. 804(3)(A) because 
it is a rule of “particular applicability.” 
Therefore, it is not subject to the 
congressional review requirements in 5 
U.S.C. 801-808. 


List of Subject in 21 CFR Part 522 
Animal drugs. 
w Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 
CFR part 522 is amended as follows: 


PART 522—IMPLANTATION OR 
INJECTABLE DOSAGE FORM NEW 
ANIMAL DRUGS 


@ 1. The authority citation for 21 CFR 
part 522 continues to read as follows: 


Authority: 21 U.S.C. 360b. 


@ 2. In § 522.1260, add paragraphs (a)(4) 
and (b)(4) to read as follows: 


§ 522.1260 Lincomycin. 

(a) & 

(4) 100 or 300 mg lincomycin. 

(b) 

(4) No. 061623 for use of 
concentrations in paragraph (a)(4) of 
this section as in paragraph (e)(2) of this 
section. 
* * * * * 


Dated: August 10, 2006. 
Stephen F. Sundlof, 
Director, Center for Veterinary Medicine. 


[FR Doc. E6—14509 Filed 8—31—06; 8:45 am] 
BILLING CODE 4160-01-S 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


21 CFR Part 1308 
[Docket No. DEA-2891] 
RIN 1117-AB04 


Schedules of Controlled Substances: 
Exempt Anabolic Steroid Products 


AGENCY: Drug Enforcement 
Administration (DEA), Department of 
Justice.. 

ACTION: Interim rule and request for 
comments. 


SUMMARY: The Drug Enforcement 
Administration (DEA) is designating six 
pharmaceutical preparations as exempt 
anabolic steroid products under the 


Controlled Substances Act. This action . 
is part of the ongoing implementation of 
the Anabolic Steroids Control Act of 
1990. 


DATES: This rule is effective September 
1, 2006. Written comments must be 
postmarked, and electronic comments 
must be sent, on or before October 31, 
2006. 

ADDRESSES: To ensure proper handling 
of comments, please reference Docket 
No. DEA—289 on all written and 
electronic correspondence. Written 
comments sent via regular mail should 
be sent to the Deputy Assistant 
Administrator, Office of Diversion 
Control, Drug Enforcement 
Administration, Washington, DC 20537, 
Attention: DEA Federal Register 
Representative/ODL. Written comments 
sent via express mail should be sent to 
DEA Headquarters, Attention: DEA 
Federal Register Representative/ODL, 
2401 Jefferson-Davis Highway, 
Alexandria, VA 22301. Comments may 
be sent electronically to 
dea.diversion.policy@usdoj.gov. 
Comments may also be sent 
electronically through hitp:// 
www.regulations.gov using the 
electronic comment form provided at 
that site. DEA will accept attachments to 
electronic comments in Microsoft Word, 
Word Perfect, Adobe PDF, or Excel file 
formats only. DEA will not accept any 
file formats other than those specifically 
listed here. 

FOR FURTHER INFORMATION CONTACT: 
Christine A. Sannerud, Ph.D., Chief, 
Drug and Chemical Evaluation Section, 
Office of Diversion Control, Drug 
Enforcement Administration, 
Washington, DC 20537, Telephone: 
(202) 307-7183. 

SUPPLEMENTARY INFORMATION: 


Background 

The Anabolic Steroids Control Act » 
(ASCA) of 1990 (Title XIX of Pub. L. 
101-647) placed anabolic steroids into 
Schedule III of the Controlled 
Substances Act (CSA) (21 U.S.C. 801 et 
seq.). Section 1903 of the ASCA 
provides that the Attorney General may 
exempt products which contain 
anabolic steroids from all or any part of 
the Controlled Substances Act if the 
products have no significant potential 
for abuse. The authority to exempt these 
products was delegated from the 
Attorney General to the Administrator 
of the Drug Enforcement Administration 
(28 CFR 0.100(b)), who in turn, 
redelegated this authority to the Deputy 
Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration (28 CFR Part 0, 
Appendix to Subpart R, section 7(g)). 


The procedure for implementing this 
section of the ASCA is found in 

§ 1308.33 of Title 21 of the Code of — 
Federal Regulations. Three applications 
which were in conformance with 21 
CFR 1308.33 were received and 
forwarded to the Secretary of Health and 
Human Services for evaluation. The 
purpose of this rule is to identify six 
products which the Deputy Assistant 
Administrator, Office of Diversion 
Control, finds meet the exempt anabolic 
steroid product criteria. 


Anabolic Steroid Products Being Added 
to the List of Products Exempted From 
Application of the CSA 


DEA received three letters dated June 
8, 2005, July 1, 2005 and August 22, 
2005, written to the DEA on behalf of 
Interpharm Inc., Lannett Company Inc., 
and ANDAPharm, LLC, respectively. 
Each of these three letters contained an 
application to exempt from control 
under the CSA two products, each 
containing esterified estrogens and 
methyltestosterone. In two letters dated 
November 14, 2005, DEA provided a 
copy of the Lannett and ANDAPharm 
applications to the Department of 
Health and Human Services (DHHS) 
along with a request for evaluation and 
a recommendation. In a letter dated 
November 15, 2005, DEA provided a 
copy of the Interpharm application to 
DHHS along with a request for 
evaluation and recommendation. In 
three separate letters dated March 30, 
2006, the Assistant Secretary of Health 
for DHHS recommended that all six 
products, two products of esterified 
estrogen and methyltestosterone from 
each of the three applications, be 
exempted from control under the CSA 
based on their similarity to the products 
Estratest®, Estratest® H.S., Essian™ and 
Essian™ H.S., which have been 
exempted from control under the CSA. 

DEA agrees with DHHS regarding the 
similarity of these products to products 
which have already been exempted from 
the regulatory controls of the Controlled 


~ Substances Act. Further, after reviewing 


several law enforcement databases, DEA 
has not found evidence of significant 


. abuse or trafficking of these types of 


products. 

The Deputy Assistant Administrator, 
having reviewed the applications, 
recommendations of the Secretary, and 
other relevant information, finds that 
the following six products have no 
significant potential for abuse: Esterified 
Estrogens and Methyltestosterone, USP 
(1.25 mg/2.5 mg); Esterified Estrogens 
and Methyltestosterone, USP (0.625 mg/ 
1.25 mg); Methyltestosterone and 
Esterified Estrogens (2.5 mg/1.25 mg); 
Methyltestosterone and Esterified 
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Estrogens (1.25 mg/0.625 mg); Esterified 2.5 mg) Tablet; and Esterified Estrogens/ Tablet H.S. Information on these 
Estrogens/Methyltestosterone (1.25 mg/ = Methyltestosterone (0.625 mg/1.25 mg) 


EXEMPT ANABOLIC STEROID PRODUCTS 


products is given below. 


Trade name 


Company Form 


Ingredients Quantity 


Esterified Estrogens and Methyltestosterone, USP 


(1.25 mg/2.5 mg). 


Esterified Estrogens and Methyltestosterone, USP 


(0.625 mg/1.25 mg). 


Methyltestosterone and Esterified Estrogens (2.5 


mg/1.25 mg). 


Methyltestosterone and Esterified Estrogens (Half 


Strength) (1.25 mg/0.625 mg). 


Esterified Estrogens/Methyltestosterone, (1.25 mg/ 


2.5 mg) Tablet. 
Esterified Estrogens/Methyltestosterone, 
mg/1.25 mg) Tablet. 


(0.625 


Interpharm, Inc Tablets 
Interpharm, Inc 
Lannett Company, Inc 
Lannett Inc 
ANDAPharm, LLC 


ANDAPharm, LLC 


Esterfied Estrogens 
Methyltestosterone 
Esterfied Estrogens 
Methyltestosterone 
Esterfied Estrogens 
Methyitestosterone 
Esterfied Estrogens 
Methyltestosterone 
Esterfied Estrogens 
Methylt 
Esterfied Estrogens 
Methyltestosterone 


1.25 mg/Tablet. 
2.5 mg/Tablet. 
0.625 mg/Tablet. 
1.25 mg/Tablet. 
1.25 mg/Tablet. 
2.5 mg/Tabiet. 
0.625 mg/Tablet. 
1.25 mg/Tablet. 
1.25 mg/Tabiet. 
2.5 mg/Tablet. 
0.625 mg/Tablet. 
1.25 mg/Tablet. 


tosterone 


Therefore, the Deputy Assistant 
Administrator hereby orders that the 
above anabolic steroid products be 
added to the list of products excluded 
from application of certain controls of 
the CSA and referenced in 21 CFR 
1308.34. 

Interested persons are invited to 
submit their comments to this interim 
rule. If any comments or objections raise 
significant issues regarding any finding 
of fact or conclusion of law upon which 
this order is based, the Deputy Assistant 
Administrator shall immediately 
suspend the effectiveness of this order 
until he may reconsider the application 
in light of the comments and objections 
filed. Thereafter, the Deputy Assistant 
Administrator shall reinstate, revoke, or 
amend his original order as he 
determines appropriate. 


Regulatory Certifications 
Regulatory Flexibility Act 


The granting of exemption status 
relieves persons who handle the 
exempted products in the course of 
legitimate business from the 
registration, recordkeeping, security, 
and other requirements imposed by the 
CSA. Accordingly, the Deputy Assistant 
Administrator certifies that this action 
will not have a significant economic 
impact upon a substantial number of 
small entities whose interests must be 
considered under the Regulatory 
Flexibility Act (5 U.S.C: 605(b)). 


Executive Order 12866 


The Deputy Assistant Administrator 
has determined that this is not a 
“significant rule,” as that term is used 
in Executive Order 12866. This rule 
exempts the identified steroid products 
from the regulatory controls that apply 
to controlled substances. Therefore, this 
rule has not been reviewed by the Office 
of Management and Budget. 


Executive Order 12988 


This interim rule meets the applicable 
standards set forth in sections 3(a) and 
3(b)(2) of Executive Order 12988 Civil 
Justice Reform. 


Executive Order 13132 


This interim rule does not preempt or 
modify any provision of state law; nor 
does it impose enforcement 
responsibilities on any state; nor does it 
diminish the power of any state to 
enforce its own law. Accordingly, this 
rulemaking does not have federalism 
implications warranting the application 
of Executive Order 13132. 


Unfunded Mandates Reform Act of 1995 


This interim rule will not result in the 
expenditure by State, local or tribal 
governments, in the aggregate, or by the 
private sector, of $117,000,000 or more 
in any one year, and will not 
significantly or uniquely affect small 
governments. Therefore, no actions were 


- deemed necessary under the provisions 


of the Unfunded Mandates Reform Act 
of 1995. 


Small Business Regulatory Enforcement 
Fairness Act of 1996 


This interim rule is not a major rule 
as defined by section 804 of the Small 
Business Regulatory Enforcement 
Fairness Act of 1996. This rule will not 
result in an annual effect on the 
economy of $100,000,000 or more, a 
major increase in costs or prices, or 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
companies to compete with foreign- 
based companies in domestic and 
export markets. 


Administrative Procedure Act 


An agency may find good cause to 
exempt a rule from certain provisions of 


the Administrative Procedure Act (5 
U.S.C. 553), including Notice of 
Proposed Rulemaking and the 
opportunity for public comment, if it is 
determined to be unnecessary, 
impracticable, or contrary to the public 
interest (5 U.S.C. 553(b)(3)(B). Further, 
the Administrative Procedure Act 
permits an agency to make this rule 
effective upon the date of publication if 
the rule is ‘‘a substantive rule which 
grants or recognizes an exemption or 
relieves a restriction” (5 U.S.C. 
553(d)(1)). As the rule adds six anabolic 
steroid products to the list of products 
exempted from regulatory control under 
the Controlled Substances Act and 
provides a benefit to the affected public, 
DEA finds that this rule meets the 
criteria set forth in 5 U.S.C. 553(b)(3)(B) 
and 5 U.S.C. 553(d)(1) for an exception 
to the usual notice and comment 
process. 


PART 1308—SCHEDULES OF 
CONTROLLED SUBSTANCES 


Pursuant to the authority vested in the 
Attorney General by section 1903 of the 
Anabolic Steroids Control Act of 1990, 
delegated to the Administrator of the 
Drug Enforcement Administration 
pursuant to 21 U.S.C. 871(a) and 28 CFR 
0.100, and redelegated to the Deputy 
Assistant Administrator of the DEA 
Office of Diversion Control pursuant to 


. 28 CFR part 0, Appendix to Subpart R, 


section 7(g), the Deputy Assistant 
Administrator hereby orders that the 
following compounds, mixtures, or 
preparations containing anabolic 
steroids be exempted from application 
of sections 302 through 309 and sections 
1002 through 1004 of the Controlled 
Substances Act (21 U.S.C. 822—829 and 
21 U.S.C. 952-954) and 21 CFR 1301.13, 
1301.22, 1301.71 through 1301.76 for 
administrative purposes only and be 


| | 


51998 


Federal Register/Vol. 71, No. 170/Friday, September 1, 2006/Rules and Regulations 


included in the list of products 
described in 21 CFR 1308.34. 


NEw EXEMPT ANABOLIC STEROID PRODUCTS 


Trade name 


mg/2.5 mg). 


Esterified Estrogens and Methyltestosterone, USP (0. 625 


mg/1.25 mg). 


Methyltestosterone and Esterified Estrogens (2.5 mg/1.25 


mg). 


Methyltestosterone and _ Esterified Estrogens 


Strength) (1.25 mg/0.625 mg). 


Esterified Estrogens/Methyltestosterone, (1.25 mg/2.5 


mg) Tablet. 


Esterified Estrogens/Methytestosterone, (0.625 mg/1.25 


mg) Tablet. 


Esterified Estrogens and Methyltestosterone, USP (1.25 


Company Form Ingredients Quantity 
Interpharm, Inc. ...... Tablets ..... | Esterfied Estrogens .......... 1.25 mg/Tablet. 
Methyltestosterone ........... 2.5 mg/Tablet. 
Interpharm, Inc ...... Tablets ..... Esterfied Estrogens .......... 0.625 mg/Tablet. 
Methyltestosterone ........... 1.25 mg/Tablet. 
Lannett Company, | Tablets ..... Esterfied Estrogens .......... 1.25 mg/Tablet. 
Inc. Methyltestosterone ........... 2.5 mg/Tablet. 
(Half | Lannett Company, Tablets. ..... Esterfied Estrogens .......... 0.625 mg/Tablet. 
Inc. Methyltestosterone ........... 1.25 mg/Tablet. 
ANDAPharm, LLC .. | Tablets ..... Esterfied Estrogens .......... 1.25 mg/Tablet. 
Methyltestosterone ........... 2.5 mg/Tablet. 
ANDAPharm, LLC .. | Tablets ..... Esterfied Estrogens .......... 0.625 mg/Tablet. 
Methyltestosterone 1.25 mg/Tablet. 


Dated: August 24, 2006. 

. Joseph T. Rannazzisi, 

Deputy Assistant Administrator, Office of 
Diversion Control. 

[FR Doc. E6—14516 Filed 8-31-06; 8:45 am] 
‘BILLING CODE 4410-09-P 


ENVIRONMENTAL 
AGENCY 


40 CFR Part 180 
FRL-8084-6] 


Pesticide 
Tolerance 


AGENCY: Environmental! Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: This regulation establishes 
tolerances for the combined residues of 
benthiavalicarb-isopropyl, 
benzothiazolyl)ethyljamino] carbony]l]- 
2-methylpropyl]carbamate and 
benzothiazolyl)ethyl|amino] carbony]]- 
2-methylpropyl|carbamate, in or on 
imported grape at 0.25 parts per million 
(ppm), tomato at 0.45 ppm, and grape, 
raisin at 1.0 ppm. K-I Chemical U.S.A., 
Inc., requested these tolerances under 
the Federal Food, Drug, and Cosmetic 
Act (FFDCA), as amended by the Food 
Quality Protection Act of 1996 (FQPA). 
DATES: This regulation is effective 
September 1, 2006. Objections and 
requests for hearings must be received 
on or before October 31, 2006, and must 
-be filed in accordance with the 
instructions provided in 40 CFR part 
178 (see also Unit LC. of the 
SUPPLEMENTARY INFORMATION). _ 
ADDRESSES: EPA has established a 
docket for this action under docket 
identification (ID) number EPA—HQ-— 


OPP-—2005-—0035. All documents in the 
docket are listed in the index for the 
docket. Although listed in the index, 
some information is not publicly ; 
available, e.g., Confidential Business 
Information (CBI) or other information | 
whose disclosure is restricted. by statute. 
Certain other material, such as 
copyrighted material, is not placed on 
the Internet and will be publicly 
available only in hard copy form. 
Publicly available docket materials are 
available in the electronic docket at 
http://www.regulations.gov, or, if only 
available in hard copy, at the OPP 
Regulatory Public Docket in Rm. S— 
4400, One Potomac Yard (South Bldg.), 
2777 S. Crystal Dr., Arlington, VA. The 
Docket Facility is open from 8:30 a.m. 
to 4 p.m., Monday through Friday, 
excluding legal holidays. The Docket 
Facility telephone number is (703) 305— 
5805. 

FOR FURTHER INFORMATION CONTACT: 
Mary Waller, Registration Division 
(7505P), Office of Pesticide Programs, 


Environmental Protection Agency, 1200 


Pennsylvania Ave., NW., Washington, 
DC 20460-0001; telephone number: 
(703) 308-9354; e-mail address: 
waller.mary@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. General Information 


A. Does this Action Apply to Me? 


You may be potentially affected by 
this action if you are an agricultural 
producer, food manufacturer, or 
pesticide manufacturer. Potentially 
affected entities may include, but are 
not limited to: 

e Crop production (NAICS code 111), 
e.g., agricultural workers; greenhouse, 
nursery, and floriculture workers; - 
farmers. 

¢ Animal production (NAICS code 
112), e.g., cattle ranchers and farmers, 
dairy cattle farmers, livestock farmers. 


e Food manufacturing (NAICS code 
311), e.g., agricultural workers; farmers; 
greenhouse, nursery, and floriculture 
workers; ranchers; pesticide applicators. 

e Pesticide manufacturing (NAICS 
code 32532), e.g., agricultural workers; 
commercial applicators; farmers; 
greenhouse, nursery, and floriculture 
workers; residential users. 

This listing is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
affected by this action. Other types of 
entities not listed in this unit could also 
be affected. The North American 
Industrial Classification System 


(NAICS) codes have been provided to 


assist you and others in determining 
whether this action might apply to 
certain entities. If you have any 
questions regarding the applicability of 
this action to a particular entity, consult 
the person listed under FOR FURTHER 
INFORMATION CONTACT. 


_B. How Can I Access Electronic Copies 


of this Document? 


In addition to accessing an electronic 
copy of this Federal Register document 
through the electronic docket at http:// 
www:regulations.gov, you may access 
this Federal Register document 
electronically through the EPA Internet 
under the “Federal Register’ listings at 


‘http://www.epa.gov/fedrgstr. You may 


also access a frequently updated 
electronic version of 40 CFR part 180 
through the Government Printing 
Office’s pilot e-CFR site at http:// 
www.gpoaccess.gov/ecfr. To access the 
OPPTS Harmonized Guidelines 
referenced in this document, go directly 
to the guidelines at http://www.epa.gpo/ 
opptsfrs/home/guidelin.htm 


C. Can I File an Objection or Hearing 
Request? 


Under section 408(g) of FFDCA, as 
amended by FQPA, any person may file 
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an objection to any aspect of this 
regulation and may also request a 
hearing on those objections. The EPA 
procedural regulations which govern the 
submission of objections and requests 
for hearings appear in 40 CFR part 178. 
You must file your objection or request | 
a hearing on this regulation in 
accordance with the instructions 
provided in 40 CFR part 178. To ensure 
proper receipt by EPA, you must 
identify docket ID number EPA-HQ— 
OPP-—2005-—0035 in the subject line on 
the first page of your submission. All 
requests must be in writing, and must be 
mailed or delivered to the Hearing Clerk 
on or before October 31, 2006. 

In addition to filing an objection or 
hearing request with the Hearing Clerk 
as described in 40 CFR part 178, please 


submit a copy of the filing that does not 


contain any CBI for inclusion in the 
public docket that is described in 
ADDRESSES. Information not marked 
confidential pursuant to 40 CFR part 2 
may be disclosed publicly by EPA 
without prior notice. Submit your 
copies, identified by docket ID number 
EPA-—HQ—OPP—2005-0035, by ene of 
the following methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the on-line 
instructions for submitting comments. 

e Mail: Office of Pesticide Programs 
(OPP) Regulatory Public Docket (7502P), 
Environmental! Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001. 

e Delivery: OPP Regulatory Public 
Docket (7502P), Environmental 
Protection Agency, Rm. S—4400, One 
Potomac Yard (South Bldg.), 2777 S. 
Crystal Dr., Arlington, VA. Deliveries 
are only accepted during the Docket’s 
normal hours of operation (8:30 a.m. to 
4 p.m., Monday through Friday, 
excluding legal holidays). Special 
arrangements should be made for 
deliveries of boxed information. The 
Docket Facility telephone number is 
(703) 305-5805. 


II. Background and Statutory Findings 


In the Federal Register of March 9, 
2005 (70 FR 11648) (FRL—7699—4), EPA 
issued a notice pursuant to section 
408(d)(3) of FFDCA, 21 U.S.C. 
346a(d)(3), announcing the filing of a 
pesticide petition (PP 3E6545) by K-I 
Chemical U.S.A., Inc., 11 Martine Ave., 
Suite 970, White Plains, NY 10606. The 
petition requested that 40 CFR part 180 
be amended by establishing tolerances 
for the combined residues of the 


fungicide isopropyl[(S)-1-[(R)-1-(6- 
fluoro-1,3-benzothiazol-2- 
ylethyllcarbamoyl-2- 
methylpropyl|carbamate in or on the 
raw agricultural commodity imported 
grapes at 0.5 ppm, grape processed 
commodities juice and wine at 0.5 ppm, 
imported tomato at 0.5 ppm, tomato 
processed commodities at 0.5 ppm, and 
tomato paste at 1.5 ppm. That notice 
included a summary of the petition 
prepared by K-I Chemical U.S.A., Inc., 
the registrant. One comment from a 
private citizen was received in response 
to the notice of filing. EPA’s response to 
this comment is discussed in Unit IV. 

Section 408(b)(2)(A)(i) of FFDCA 
allows EPA to establish a tolerance (the 
legal limit for a pesticide chemical 
residue in or on a food) only if EPA 
determines that the tolerance is “‘safe.”’ 
Section 408(b)(2)(A)(ii) of FFDCA 
defines “‘safe” to mean that “there is a 
reasonable certainty that no harm will 
result from aggregate exposure to the 
pesticide chemical residue, including 
all anticipated dietary exposures and all 
other exposures for which there is 
reliable information.” This includes 
exposure through drinking water and in 
residential settings, but does not include 
occupational exposure. Section 
408(b)(2)(C) of FFDCA requires EPA to 
give special consideration to exposure 
of infants and children to the pesticide 
chemical residue in establishing a 
tolerance and to ‘ensure that there is a 
reasonable certainty that no harm will 
result to infants and children from 
aggregate exposure to the pesticide 
chemical residue....” 

EPA performs a number of analyses to 
determine the risks from aggregate 
exposure to pesticide residues. For 
further discussion of the regulatory 
requirements of section 408 of FFDCA 
and a complete description of the risk 
assessment process, see http:// 
www.epa.gov/fedrgstr/EPA-PEST/1997/ 
November/Day-26/p30948.htm. 


III. Aggregate Risk Assessment and 
Determination of Safety 


Consistent with section 408(b)(2)(D) 
of FFDCA, EPA has reviewed the 
available scientific data and other 
relevant information in support of this 
action. EPA has sufficient data to assess 
the hazards of and to make a 
determination on aggregate exposure, 
consistent with section 408(b)(2) of 
FFDCA, for a tolerance for combined 
residues of benthiavalicarb-isopropyl on 
imported grape at 0.25 ppm, tomato at 


0.45 ppm, and grape, raisin at1.0 ppm. 
EPA’s assessment of exposures and risks 
associated with establishing the 
tolerance follows. 


A. Toxicological Profile 


EPA has evaluated the available 
toxicity data and considered its validity, 
completeness, and reliability as well as 
the relationship of the results of the 
studies to human risk. EPA has also 
considered available information 
concerning the variability of the 
sensitivities of major identifiable 
subgroups of consumers, including 
infants and children. Specific 
information on the studies received and 
the nature of the toxic effects caused by 
benthiavalicarb-isopropy] as well as the 
no-observed-adverse-effect-level 
(NOAEL) and the lowest-observed- 
adverse-effect-level (LOAEL) from the 
toxicity studies can be found at http:// 
www.regulations.gov under document 
ID number EPA—HQ—OPP-—2005-—0035— 
0001. 


B. Toxicological Endpoints 


- For hazards that have a threshold 
below which there is no appreciable 
risk, the dose at which no adverse 
effects are observed (the NOAEL) from 
the toxicology study identified as 
appropriate for use in risk assessment is 
used to estimate the toxicological level 


. of concern (LOC). However, the lowest 


dose at which adverse effects of concern 
are identified (the LOAEL) is sometimes 
used for risk assessment if no NOAEL 
was achieved in the toxicology study 
selected. An uncertainty factor (UF) is 
applied to reflect uncertainties inherent 
in the extrapolation from laboratory 
animal data to humans and in the 
variations in sensitivity among members 
of the human population as well as 
other unknowns. 

The linear default risk methodology 
(Q*) is the primary method currently 
used by the Agency to quantify non- 
threshold hazards such as cancer. The 
Q* approach assumes that any amount | 
of exposure will lead to some degree of 
cancer risk, estimates risk in terms of 
the probability of occurrence of 
additional cancer cases. More 
information can be found on the general 
principles EPA uses in risk 
characterization at http://www.epa.gov/ 
oppfead1/trac/science. 

A summary of the toxicological 
endpoints for benthiavalicarb-isopropy] 
used for human risk assessment is . 
shown in Table 1 of this unit: 
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TABLE 1.—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR BENTHIAVALICARB-ISOPROPYL FOR USE IN HUMAN 


RISK ASSESSMENT 


Exposure/scenario 


Dose used in - assessment, 
U 


Special FQPA SF and level of 
concern for risk assessment 


Study and toxicological effects) 


Acute dietary 
All populations including infants 
and children when applicable 


UF = N/A 


NOAEL = N/S 
.| Acute RfD = N/A 


FQPA SF = N/A 


No studies resulted in toxic ef- 
fects attributable to one or two 
exposures. Therefore an acute 
endpoint was not selected for 

dietary exposure. 


Chronic RfD = 0.099 mg/kg/day 


Chronic dietary NOAEL= 9.9 milligrams/kilo- | FQPASF=1X . 
(All populations) = (mg/kg/day) cPAD = 0.099 mg/kg/day 
UF = 100 


Chronic oral toxicity in rats 
LOAEL = 249.6 mg/kg/day 
based on nephrotoxicity and 

hepatotoxicity. 


Cancer 


(Oral, dermal, inhalation) mans 


Likely to be carcinogenic to hu- 


Q1*= 6.2795 x 102 


Based on increases in male 
mouse liver combined adeno- 
mas and/or carcinomas and/or 


blastomas. 


concern, NA = Not Applicable. 


C. Exposure Assessment 


1. Dietary exposure from food and 
feed uses. Benthiavalicarb-isopropy] is a 
new chemical and these are the first 
tolerances to be proposed for this 
chemical. Risk assessments were 
conducted by EPA to assess dietary 
exposures from benthiavalicarb- 
isopropyl in food as follows: 

i. Acute exposure. Quantitative acute 
dietary exposure and risk assessments 
are performed for a food-use pesticide, 
if a toxicological study has indicated the 
possibility of an effect of concern 
occurring as a result of a 1—day or single 
exposure. No such effects were 
identified in the toxicological studies 
for benthiavalicarb-isopropy]; therefore, 
a quantitative acute dietary exposure 
assessment is unnecessary. 

ii. Chronic exposure. In conducting 
the chronic dietary exposure assessment 
EPA used the Dietary Exposure 
Evaluation Model software with the 
Food Commodity Intake Database 
(DEEM-FCID™), which incorporates 
food consumption data as reported by 
respondents in the USDA 1994-1996 ~ 
and 1998 Nationwide Continuing 
Surveys of Food Intake by Individuals 
(CSFII), for each commodity: Estimates 
of percent crop imported (PCI) were 
used in place of percent crop treated 
(PCT) values as PCI values more 
appropriately estimate exposure to 
benthiavalicarb-isopropy! since the 
chemical is not being proposed for 
_ registration in the United States and 
residues will only result on imported 
grape and tomato commodities. Average 
field trial values of 0.06958 ppm for 
grapes, 0.1133 ppm for greenhouse 
grown tomatoes, and 0.00767 ppm for 
field grown tomatoes were used. It is 


UF = uncertainty factor, FQPA SF = Special FQPA safety factor, NOAEL = no-observed-adverse-effect-level, LOAEL = 
verse-effect-level, PAD = population adjusted dose (a = acute, c = chronic) RfD = reference dose, MOE = margin of exposure, LOC = 


unlikely that average field trial values 
and PCI values will be exceeded in the 
future. Average field trial values almost 
always exceed the expected residue 
levels found on crops at the time of 
consumption. When field trials are 
performed, the maximum allowable 
application rate is used and crops are 
harvested at the minimum PHI. Samples 
are stored frozen until analysis to ensure 
minimal degradation of residues. 
However, in actual practice, growers 
will not usually use the maximum 
application rates for economic reasons. 
Additionally, it has been observed from 
previous analysis, that monitoring data 
are often one to two orders of magnitude 
lower than field trial data. Moreover, the 
registrant is planning on marketing 
benthiavalicarb-isopropy] in Europe 
only. For this risk assessment, PCI 
estimates were assumed for all imports, 
not just grape and tomato commodities 
from Europe. Lastly, the Agency 
assumes 100% of the imported crop will 
be treated. The actual PCI will likely be 
considerably lower. The following 
processing factors derived from 
processing studies were used: 0.47 for 
grapes juice, 0.97 for grape wine, 3.67 
for raisins, 1.16 for tomato puree, and 
0.49 for tomato juice. Default processing 
factors of 5.4 for tomato paste and 14.3 
for dried tomatoes were used. 

iii. Cancer. The cancer exposure 
assessment was conducted using the 
same exposure assumptions as were 
used in the chronic exposure 
assessment. 

iv. Anticipated residue and PCT 
information. Section 408(b)(2)(E) of 
FFDCA authorizes EPA to use available 
data and information on the anticipated 
residue levels of pesticide residues in 


lowest-observed-ad- 
level of 


food and the actual levels of pesticide 
chemicals that have been measured in 
food. If EPA relies on such information, 
EPA must pursuant to FFDCA section 
408(f)(1) require that data be provided 5 
years after the tolerance is established, 
modified, or left in effect, demonstrating 
that the levels in food are not above the 
levels anticipated. Following the initial 
data submission, EPA is authorized to 
require similar data on a time frame it 
deems appropriate. For the present 
action, EPA will issue such data call-ins 
for information relating to anticipated 
residues as are required by FFDCA 
section 408(b)(2)(E) and authorized 
under FFDCA section 408(f)(1). Such 
data call-ins will be required to be 
submitted no later than 5 years from the 
date of issuance of this tolerance. 

Section 408(b)(2)(F) of FFDCA states 
that the Agency may use data on the 
actual percent of food treated for 
assessing chronic dietary risk only if the 
Agency can make the following 
findings: 

Condition 1, that the data used are 
reliable and provide a valid basis to 
show what percentage of the food 
derived from such crop is likely to 
contain such pesticide residue. 

Condition 2, that the exposure 
estimate does not underestimate 
exposure for any significant 
subpopulation group. 

Condition 3, if data are available on 
pesticide use and food consumption in 
a particular area, the exposure estimate 
does not understate exposure for the 
population in such area. 

In addition, the Agency must provide 
for periodic evaluation of any estimates 
used. To provide for the periodic 
evaluation of the estimate of PCT as 
required by section 408(b)(2)(F) of 
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FFDCA, EPA may require registrants to 
submit data on PCT. 

The Agency used PCI information as 
follows: Tomatoes—36%, processed 
tomato commodities—5.8%, grapes— 
45%, grape juice—44%, wine—23%, and 
raisins—10%. 

The Agency believes that the three 
conditions listed in Unit III. have been 
met. With respect to Condition 1, PCI 
estimates are derived from the U.S. 
Department of Agriculture, Economic 
Research Service data which are reliable 
and have a valid basis. The Agency is 
reasonably certain that the percentage 
crop imported values will not be 


exceeded in the future. The conservative | 


assumptions were made that 100% of 
the grape and tomato commodities 
imported from all over the world would 
be treated. Data for grape commodities 
were taken from 5 year averages and 
were compared to the annual data 
points of each data source. It was 
observed that crop production patterns 
and consumption and preferences were 
more stable and changed more slowly. 
For tomatoes commodities, data was 
taken from 1998 to 2004 with no 
increases occurring over that time 
period. It is very unlikely that estimates 
of import would be exceeded in the near 
future due to crop production patterns 
and consumption and preferences are 
more stable and change more slowly. As 
to Conditions 2 and 3, regional 
consumption information and 
consumption information for significant 
subpopulations is taken into account 
through EPA’s computer-based model 
for evaluating the exposure of 
significant subpopulations including 
several regional groups. Use of this 
consumption information in EPA’s risk 
assessment process ensures that EPA’s 
exposure estimate does not understate 
exposure for any significant 
subpopulation group and allows the 
Agency to be reasonably certain that no 
regional population is exposed to 
residue levels higher than those 
estimated by the Agency. Other than the 
data available through the national food 
consumption surveys, EPA does not 
have available information on the 
regional consumption of food to which 
benthiavalicarb-isopropyl may be 
applied in a particular area. 

2. Dietary exposure from drinking 
water. The proposed tolerances are for 
imported commodities only, and there 
are no current or proposed U.S. 
registrations for this chemical. 
Therefore, there is no potential for 
exposure to benthiavalicarb-isopropyl 
through drinking water, and a drinking 
water assessment was not,performed. 

3. From non-dietary exposure. The 
term “‘residential exposure” is used in 


this document to refer to non- 
occupational, non-dietary exposure 

(e.g., for lawn and garden pest control, 
indoor pest control, termiticides, and 
flea and tick control on pets). 

There are no products containing 
benthiavalicarb-isopropyl proposed or 
registered for residential use or that may 
be applied by commercial applicators to 
residential sites. Therefore, a residential 
exposure assessment | was not 
performed. 

4. Cumulative aca from substances 
with a common mechanism of toxicity. 
Section 408(b)(2)(D)(v) of FFDCA 
requires that, when considering whether 
to establish, modify, or revoke a 
tolerance, the Agency consider 
“available information” concerning the 
cumulative effects of a particular 
pesticide’s residues and ‘“‘other 
substances that have a common 
mechanism of toxicity.” 

Unlike other pesticides for iii EPA 
has followed a cumulative risk approach 
based on a common mechanism of 
toxicity, EPA has not made a common 
mechanism of toxicity finding as to 
benthiavalicarb-isopropyl and any other 
substances and benthiavalicarb- 
isopropyl! does not appear to produce a 
toxic metabolite produced by other 
substances. Although benthiavalicarb- 
isopropyl is a carbamate compound, it 
is not a member of the class of 
insecticides known as the N-methyl 
carbamates for which the Agency is 
presently conducting a cumulative risk 
assessment. The substituents on the 
benthiavalicarb-isopropy! nitrogen atom 
are much larger than the methyl group 
in the insecticides. While the N-methyl 
carbamates are neurotoxicants based on 
their ability to inhibit the enzyme 
cholinesterase, there is no evidence of | 
neurotoxicity or neuropathology in the 
hazard database for benthiavalicarb- 
isopropyl. Benthiavalicarb-isopropy] is 
also-not a member of the thiocarbamate 
class of herbicides or the 
dithiocarbamate class of fungicides. For 
the purposes of this tolerance action, 
therefore, EPA has not assumed that 
benthiavalicarb-isopropy! has a 
common mechanism of toxicity with 
other substances. For information 
regarding EPA’s efforts to determine 
which chemicals have a common 
mechanism of toxicity and to evaluate 
the cumulative effects of such 
chemicals, see the policy statements 
released by EPA’s Office of Pesticide 
Programs concerning common 
mechanism determinations and 
procedures for cumulating effects from 
substances found to have a common 
mechanism on EPA’s Web site at http:// 
www.epa.gov/pesticides/cumulative. 


D. Safety Factor for Infants and 
Children 


1. In general. Section 408 of FFDCA 
provides that EPA shall apply an 
additional tenfold margin of safety for 
infants and children in the case of 


. threshold effects to account for prenatal 


and postnatal toxicity and the 
completeness of the database on toxicity 
and exposure unless EPA determines 
based on reliable data that a different 
margin of safety will be safe for infants 
and children. Margins of safety are 
incorporated into EPA risk assessments 
either directly through use of a MOE 
analysis or through using uncertainty 
(safety) factors in calculating a dose 
level that poses no appreciable risk to 
humans. In applying this provision, 
EPA either retains the default value of 
10X when reliable data do not support 
the choice of a different factor, or, if 
reliable data are available, EPA uses a 
different additional safety factor value 
based on the use of traditional UFs and/ 
or special FQPA SFs, as appropriate. 

2. Prenatal and postnatal sensitivity. 
There are no residual uncertainties for 
pre/postnatal toxicity. Developmental 
studies in two species (both rat and 
rabbit) and a 2-generation reproduction 
study in rats did not show any evidence 
of developmental or reproductive 
toxicity. Evidence suggests that there is 
no concern for fetuses exposed to 
benthiavalicarb-isopropy] in utero or 
post-natally. There was no evidence of 
neurotoxicity throughout the entire 
toxicology database and there was an 
absence of adverse developmental and 
reproductive effects. A developmental 
neurotoxicity study is not necessary at 
this time. The Agency determined that 
reliable data support reducing the FQPA 
SF to 1X. This determination was based 
on the following: 

e There is no evidence of increased 
susceptibility to fetuses or pups 
following in utero or postnatal exposure 
in the developmental toxicity studies in 
rats or rabbits, and in the 2-generation 
rat reproduction study. 

e There are no residual uncertainties 
concerning pre and postnatal toxicity 
and no neurotoxicity concerns. 

e The toxicological database is 
complete for FQPA assessment. 

e The chronic and cancer dietary food 
exposure assessments utilizes 
anticipated residues (ARs) calculated 
from average field trial data and 
worldwide estimates of PCI for most 
commodities. Although refined, the 
assessments are based on reliable data 
and will not underestimate exposure or 
risk. 

e There is no potential for drinking 
water exposure. 
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e There is no potential for residential 
exposure. 

3. Conclusion. There is a complete 
toxicity data base for benthiavalicarb- 
isopropyl and exposure data are 
complete or are estimated based on data 
that reasonably accounts for potential 
exposures. EPA determined that the 10X 
SF to protect infants and children 
should be removed. The FQPA factor is 
removed because there are no 
residential uncertainties for pre/ 
postnatal toxicity. 


E. Aggregate Risks and Determination of 
Safety 

1. Acute risk. An acute endpoint was 
not identified in any of the toxicity 
studies. Therefore, no acute risk is 
expected from exposure to 
benthiavalicarb-isopropyl. 

2. Chronic risk. Using the exposure 
assumptions described in this unit for 
chronic exposure, EPA has concluded 
that exposure to benthiavalicarb- 
isopropyl! from food will utilize <1 % of 
the cPAD for the U.S. population, <1 % 
of the cPAD for all infants <1 year old, 
and <1 % of the cPAD for children 1- 
2 years old, the most highly exposed 
population subgroup. There are no 
residential uses for benthiavalicarb- 
isopropyl. There are no current or 
proposed U.S. registrations of 
benthiavalicarb-isopropyl! and as a 
result there is no expectation of 
exposure through drinking water. 
Therefore, EPA does not expect the 
aggregate exposure (dietary) to exceed 
100% of the cPAD. 

3. Aggregate cancer risk for U.S. 
population. Applying the cancer 
potency (Q1*) value of 0.063 (mg/kg/ 
day)-' to the exposure value results in a 
cancer risk estimate of 1.6 x 10-6. This 
cancer risk estimate falls within the 
range of 1 x 10-°, the risk level 
considered to be negligible by EPA; 
therefore, the estimated cancer risk is 
below the Agency’s level of concern. 

4, Determination of safety. Based on 
these risk assessments, EPA concludes 
that there is a reasonable certainty that 
no harm will result to the general 
population, and to infants and children 
from aggregate exposure to 
benthiavalicarb-isopropy! residues. 


IV. Other Considerations _ 
A. Analytical Enforcement Methodology 


Adequate enforcement methodology, 
Gas Chromatography/Nitrogen- 
Phosphorous detector (GC/NPD) Method 
RCC. Ho. 665943 is available to enforce 
the tolerance expression. The method 
may be requested from: Chief, 
Analytical Chemistry Branch, 
Environmental Science Center, 701 


Mapes Rd., Ft. Meade, MD 20755-5350; 
telephone number: (410) 305-2905; e- 
mail address: residuemethods@epa.gov. 


B. International Residue Limits 


There are currently no established 
Codex, Canadian, or Mexican maximum 
residue limits (MRLs) for 
benthiavalicarb-isopropyl. 


C. Response to Comments 


One comment was received from a 
private citizen objecting to profiteering, 
animal testing, and establishing 
tolerances. The comments contained no 
scientific data or evidence to rebut the 
Agency’s conclusion that there is a 
reasonable certainty that no harm will 
result from aggregate exposure to 
benthiavalicarb-isopropyl, including all 
anticipated dietary exposures and other 
exposures for which there is reliable 
information. The EPA has responded to 
this private citizen’s generalized 
comments on numerous previous 
occasions, for example, on January 7, 
2005 (70 FR 1354) (FRL—7681-9) and on 
October 29, 2004 (69 FR 63096) (FRL- 
7691-4). 


V. Conclusion 


Therefore, the tolerances are 
established for combined residues of 
benthiavalicarb-isopropy], . 
carbonyl]- 
2-methylpropyl|carbamate and 
benzothiazolylethyl] amino] carbonyl]- 
2-methylpropyl|carbamate, in or on 
imported grape at 0.25 ppm, tomato at 
0.45 ppm, and grape, raisin at 1.0 ppm. 
As residues do not concentrate in wine, 
the 0.25 ppm grape tolerance is 
adequate to cover residues in wine. A 
separate tolerance for wine is not 
needed. Based on processing factors and 
highest average field trial values for 
field grown tomatoes which are used for 
processing, separate tolerances are not 
required for processed tomato 
commodities. 


VI. Statutory and Executive Order 
Reviews 


This final rule establishes a tolerance 
under section 408(d) of FFDCA in 
response to a petition submitted to the 
Agency. The Office of Management and 
Budget (OMB) has exempted these types 
of actions from review under Executive 
Order 12866, entitled Regulatory 
Planning and Review (58 FR 51735, 
October 4, 1993). Because this rule has 
been exempted from review under 
Executive Order 12866 due to its lack of 
significance, this rule is not subject to 
Executive Order 13211, Actions 
Concerning Regulations That 


Significantly Affect Energy Supply, 
Distribution, or Use (66 FR 28355, May 
22, 2001). This final rule does not 
contain any information collections 
subject to OMB approval under the 
Paperwork Reduction Act (PRA), 44. 
U.S.C. 3501 et seq., or impose any 
enforceable duty or contain any 
unfunded mandate as described under 
Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA) (Public 
Law 104—4). Nor does it require any 
special considerations under Executive 
Order 12898, entitled Federal Actions to 
Address Environmental Justice in 
Minority Populations and Low-Income 
Populations (59 FR 7629, February 16, 
1994); or OMB review or any Agency 
action under Executive Order 13045, 
entitled Protection of Children from 
Environmental Health Risks and Safety 
Risks (62 FR 19885, April 23, 1997). 
This action does not involve any 
technical standards that would require 
Agency consideration of voluntary 
consensus standards pursuant to section 
12(d) of the National Technology 
Transfer and Advancement Act of 1995 
(NTTAA), Public Law 104-113, section 
12(d) (15 U.S.C. 272 note). Since 
tolerances and exemptions that are 
established on the basis of a petition 
under section 408(d) of FFDCA, such as 
the tolerance in this final rule, do not 
require the issuance of a proposed rule, 
the requirements of the Regulatory 
Flexibility Act (RFA) (5 U.S.C. 601 et 
seq.) do not apply. In addition, the 
Agency has determined that this action 
will not have a substantial direct effect 
on States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132, entitled 
Federalism(64 FR 43255, August 10, 
1999). Executive Order 13132 requires 
EPA to develop an accountable process 
to ensure “meaningful and timely input 
by State and local officials in the 
development of regulatory policies that 
have federalism implications.” “Policies 


~ that have federalism implications” is 


defined in the Executive order to 
include regulations that have 
“substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government.” This final rule 
directly regulates growers, food 
processors, food handlers, and food 
retailers, not States. This action does not 
alter the relationships or distribution of 
power and responsibilities established 
by Congress in the preemption 


Federal Register/Vol. 71, No. 170/Friday, September 1, 2006/Rules and Regulations 


52003 


provisions of section 408(n)(4) of 
FFDCA. For these same reasons, the 
Agency has determined that this rule 
does not have any ‘“‘tribal implications”’ 
as described in Executive Order 13175, 
entitled Consultation and Coordination 
with Indian Tribal Governments (65 FR 
67249, November 6, 2000). Executive 
Order 13175, requires EPA to develop 
an accountable process to ensure 
“meaningful and timely input by tribal 
officials in the development of 
regulatory policies that have tribal 
implications.” ‘Policies that have tribal 
implications” is defined in the 
Executive order to include regulations 
that have “substantial direct effects on 
one or more Indian tribes, on the 
relationship between the Federal 
Government and the Indian tribes, or on 
the distribution of power and 
responsibilities between the Federal - 
Government and Indian tribes.” This 
rule will not have substantial direct 


_ effects on tribal governments, on the 


relationship between the Federal 
Government and Indian tribes, or on the 
distribution of power and 
responsibilities between the Federal 
Government and Indian tribes, as 
specified in Executive Order 13175. 
Thus, Executive Order 13175 does not 
apply to this rule. 


VII. Congressional Review Act 


The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of this final 
rule in the Federal Register. This final 
rule is not a “major rule” as defined by 
5 U.S.C. 804(2). 


List of Subjects in 40 CFR Part 180 


Environmental protection, 
Administrative practice and procedure, 
Agricultural commodities, Pesticides 
and pests, Reporting and recordkeeping 
requirements. 


Dated: August 25, 2006. 
Anne E. Lindsay, 
Acting Director, Office of Pesticide Programs. 


w Therefore, 40 CFR chapter I is 
amended as follows: 


_ PART 180—[AMENDED] 


w 1. The authority citation for part 180 
continues to read as follows: 


Authority: 21 U.S.C. 321(q), 346a and 371. 


m 2. Section 180.618 is added to read as 
follows: 


§ 180.618 Benthiavalicarb-isopropyl; 
tolerance for residues. 

(a) General. Tolerances are 
established for the combined residues of 
benthiavalicarb-isopropyl, 
benzothiazolyl)ethyl]amino] carbony]l]- 
2-methylpropyl|carbamate and 
benzothiazolyl)ethyljamino] carbony]l]- 
2-methylpropyl|carbamate, in or on the 
following raw agricultural commodities: 


Commodity Parts per million 
Grape, imported .... 0.25 
Grape, raisin ......... 1.0 
Tomato 0.45 


Note: There are no U.S. registrations as of 
July 30, 2006. 

(b) Section 18 emergency exemptions. 
[Reserved] 

(c) Tolerances with regional 
registrations. [Reserved] . 

(d) Indirect of inadvertent residues. 
[Reserved] 


[FR Doc. 06—7313 Filed 8-31-06; 8:45 am] 
BILLING CODE 6560-50-S 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 180 
FRL-8081-—9] 


2, 6-Diisopropyinaphthaiene; Time- 
Limited Pesticide Tolerances 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: This regulation establishes 
time-limited tolerances for residues of 2, 
6-Diisopropylnaphthalene, resulting 
from post-harvest applications to potato, 
in or on fat (cattle, goat, hog, horse, and 
sheep) at 0.8 part per million (ppm); 
liver (cattle, goat, hog, horse, and sheep) 
at 0.3 ppm; meat (cattle, goat, hog, 
horse, and sheep) at 0.1 ppm; meat 
byproducts (cattle, goat, hog, horse, and 
sheep) at 0.1 ppm; milk at 0.1 ppm; 
potato at 2.0 ppm; and potato, wet peel 
at 6.0 ppm. Loveland Products, Inc. had: 
requested permanent tolerances (in or 
on whole potato and potato peels at 2 
and 6 ppm, respectively) under the 
Federal Food, Drug, and Cosmetic Act 


(FFDCA), as amended by the Food 
Quality Protection Act of 1996 (FQPA). 
The time-limited tolerances will expire 
on August 1, 2009. 

DATES: This regulation is effective 
September 1, 2006. Objections and 
requests for hearings must be received 
on or before October 31, 2006, and must 


‘be filed in accordance with the 


instructions provided in 40 CFR part 
178 (see also Unit I.C. of the 
SUPPLEMENTARY INFORMATION). 


ADDRESSES: EPA has established a 
docket for this action under docket 
identification (ID) number EPA—HQ- 
OPP-—2006-—0373. All documents in the 
docket are listed in the index for the 
docket. Although listed in the index, 
some information is not publicly 
available, e.g., Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, is not placed on 
the Internet and will be publicly 
available only in hard copy form. 
Publicly available docket materials are 
available in the electronic docket at 
http://www.regulations.gov, or, if only 
available in hard copy, at the OPP 
Regulatory Public Docket in Rm. S— 
4400, One Potomac Yard (South 
Building), 2777 S. Crystal Drive, 
Arlington, VA. The Docket Facility is 
open from 8:30 a.m. to 4 p.m., Monday * 


‘through Friday, excluding legal 


holidays. The Docket telephone number 
is (703) 305-5805. 

FOR FURTHER INFORMATION CONTACT: 
Denise Greenway, Biopesticides and 
Pollution Prevention Division (7511P), 
Office of Pesticide Programs, 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001; telephone number: 
(703) 308-8263; e-mail 
address:greenway.denise@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. General Information 
A. Does this Action Apply to Me? 


You may be potentially affected by 
this action if you are an agricultural 
producer, food manufacturer, or 
pesticide manufacturer. Potentially 
affected entities may include, but are 
not limited to: 

e Crop production (NAICS code 111). 

e Animal production (NAICS code 
112). 

e Food manufacturing (NAICS code 
311). 

e Pesticide manufacturing (NAICS 
code 32532). 

This listing is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 


a 
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_affected by this action. Other types of 
entities not listed in this unit could also 
be affected. The North American 
Industrial Classification System 
(NAICS) codes have been provided to 
assist you and others in determining 
whether this action might apply to 
certain entities. If you have any 
questions regarding the applicability of 
this action to a particular entity, consult 
the person listed under FOR FURTHER 
INFORMATION CONTACT. 


B. How Can I Access Electronic Copies 
of this Document? 


In addition to accessing an electronic 
copy of this Federal Register document 
through the electronic docket at http:// 
www.regulations.gov, you may access 
this “Federal Register” document 
electronically through the EPA Internet 
under the ‘‘Federal Register” listings at 
http://www.epa.gov/fedrgstr. You may 
also access a frequently updated 
electronic version of 40 CFR part 180 
through the Government Printing 
Office’s pilot e-CFR site at http:// 
www.gpoaccess.gov/ecfr. To access the 
OPPTS Harmonized Guidelines 
referenced in this document, go directly 
to the guidelines at http://www.epa.gov/ 
opptsfrs/home/guidelin.htm/. 


C. Can I File an Objection or Hearing 
Request? 


Under section 408(g) of the FFDCA, as 
amended by the FQPA, any person may 
file an objection to any aspect of this 
regulation and may also request a 
hearing on those objections. The EPA 


procedural regulations which govern the 


submission of objections and requests 
for hearings appear in 40 CFR part 178. 
You must file your objection or request 
a hearing on this regulation in 
accordance with the instructions 
provided in 40 CFR part 178. To ensure 
proper receipt by EPA, you must 
identify docket ID number EPA-HQ- 
OPP-—2006-0373 in the subject line on 
the first page of your submission. All 
requests must be in writing, and must be 
mailed or delivered to the Hearing Clerk 
on or before October 31, 2006. 


In addition to filing an objection or 
hearing request with the Hearing Clerk 
as described in 40 CFR part 178, please 
submit a copy of the filing that does not 
contain any CBI for inclusion in the 
public docket that is described in 
ADDRESSES. Information not marked 
confidential pursuant to 40 CFR part 2 
may be disclosed publicly by EPA 
without prior notice. Submit your , 
copies, identified by docket ID number 
EPA—HQ—OPP-2006-—0373, by one of 
the following methods. 


e Federal eRulemaking Portal. http:// 
www.regulations.gov. Follow the on-line 
instructions for submitting comments. 

e Mail. Office of Pesticide Programs 
(OPP) Regulatory Public Docket (7502P), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001. 

e Delivery. OPP Regulatory Public 
Docket (7502P), Environmental 
Protection Agency, Rm. S—4400, One 
Potomac Yard (South Building), 2777 S. 
Crystal Drive, Arlington, VA. Deliveries 
are only accepted during the Docket’s 
normal hours of operation (8:30 a.m. to 
4 p.m., Monday through Friday, 
excluding legal holidays). Special 
arrangements should be made for 
deliveries of boxed information. The 
Docket telephone number is (703) 305-— 
5805. 


II. Background and Statutory Findings 


In the Federal Register of December 9, 
2005 (70 FR 73234) (FRL—7748-5), EPA 
issued a notice pursuant to section 
408(d)(3) of the FFDCA, 21 U.S.C. 
346a(d)(3), announcing the filing of a 
pesticide petition (PP 1F6338), 
originated by Platte Chemical Company, 
now Loveland Products, Inc., 7251 W. 
4h Street, Greely, CO 80634. The 
petition requested that 40 CFR 180.590 
be amended by establishing permanent 
tolerances for residues of the 
biochemical pesticide 2, 6- 


diisopropylnaphthalene (2, 6-DIPN), 


resulting from post-harvest applications 
to potato, in or on whole potato and 
potato peels at 2 and 6 parts per million 
(ppm), respectively. The electronic 
docket (EPA—HQ—OPP-—2005-0318) for 
this notice included a summary of the 
petition prepared by Loveland Products, 
Inc., the registrant. In submitting this 
petition, Loveland Products, Inc. 
(formerly Platte Chemical Company) is 
relying on new data summarized in the 
cited summary, and also on information 
previously submitted by Platte Chemical 
Company, which was summarized in a 
previous notice of filing published in- 
the Federal Register on September 21, 
2001 (66 FR 48677) (FRL-6798-3). New 
data submitted to the Agency by 
Loveland Products, Inc. on February 8, 
2005 and summarized by the company 
in the current petition are a magnitude 
of the residue in livestock study, which 
was a condition of registration for the 
subject active ingredient when the end- 
use product, EPA Registration Number 
34704—843, was registered on July 31, 
2003. Other new data summarized in 
the electronic docket for the December 
9, 2005 notice were analytical 
enforcement methods to determine 
residues in potato, potato peels 
(submitted by Loveland Products, Inc. 


on February 15, 2005), and livestock 
commodities (submitted by Loveland 
Products, Inc. on February 8, 2005); and 
a magnitude of the residue study which 
presented recalculations of previously 
submitted data to support proposed 
label amendments (submitted by 
Loveland Products, Inc. on July 20, 
2005). As explained in this final rule, 
the Agency is not granting the two 
permanent tolerances sought in 
Loveland Products, Inc.’s current 
petition, but rather is establishing 
several time-limited tolerances that will 
expire on August 1, 2009. 

One comment was received from a 
private citizen opposing the 
establishment of the permanent numeric 
tolerances sought by the petitioner. 

1. Comment. One commenter objected 
to the use of 2, 6-DIPN on potato in 
storage, citing information from 60 
references on naphthalene, which is a 
structurally related chemical. There 
were 24 citations containing 
information on human health hazards 
and 36 describing animal studies. The 
hazards of concern associated with 
naphthalene exposure included 
hemolytic anemia, cataracts, and 
respiratory tract toxicity. Reported no- 
observed-adverse-effect levels (NOAEL) 
for naphthalene ranged from 50 
milligrams/kilogram/day (mg/kg/day) 
(an oral chronic toxicity study in the rat) 
to 200 mg/kg/day (administered by 
gavage 5 days/week for 13 weeks in 
mice). | 

EPA response. Toxicity data on 2, 6- 
DIPN indicate a NOAEL of 
approximately 100 mg/kg/day based on 
decreased body weights in a 13-week 
feeding study in rats with supporting 
evidence from a developmental toxicity 
study in rats. This NOAEL is in the 
range of NOAELs described by the 
commenter for general toxicity of 
naphthalene (i.e., decreased body 
weight). However, one of the 
commenter’s references in particular 
indicated that 2, 6-DIPN may be less 
toxic than naphthalene since the plant 
regulator was the least toxic of the four 
compounds tested for respiratory tract 
toxicity by the investigators (the other 
three were naphthalene, 2- 
methylnaphthalene, and 2- 
isopropylnaphthalene; Honda, T., et al. 
Chem Pharm Bul] 38 (11):3130—5 
(1990)). This study suggests that alkyl 
substituted naphthalenes such as 2, 6- 
DIPN are not as likely to form toxic 
epoxides in epoxidase-rich lung tissues. 

The 12 citations describing studies of 

respiratory tract toxicity indicated that 
most investigators chose injection (an 
unlikely route of exposure for 
pesticides), or dose levels much higher 
than those used to define dose-response 
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relationships (including NOAELS) for — 
general toxicity, or both, to characterize 
toxicity in the lung. Therefore, use of 
the NOAELs based on decreased body. 
weight are assumed to be an adequate 
basis for determining a reference dose 
for 2, 6-DIPN’s risk assessment since 
body weight decreases occurred at lower 


’ doses than those causing respiratory 


toxicity. 

The Agency’s Integrated Risk 
Information System (IRIS) contains a 
report entitled ‘“Toxicological Review of 
Naphthalene” dated August, 1998 
(available at http://www.epa.gov/iris/ 
toxreviews/ as of May 4, 2006), which 
includes the citations found in the 
comment in a comprehensive review 
and assessment of the literature on 
naphthalene. That report notes (at page - 
41), “the limited subchronic oral animal 
data identify decreased body weight in 
rats as the most appropriate critical 
effect for deriving a chronic oral RfD 
(reference dose) for naphthalene.” 

The IRIS report further indicates (page 
41) that an RfD of 0.02 mg/kg/day 
‘«...was derived by dividing a duration- 
adjusted NOAEL, 71 mg/kg/day, for 
mean terminal body weight decrease (> 
10% of control) in male rats... by an 
uncertainty factor of 3,000 (10 to 
extrapolate from rats to humans; 10 to 
protect sensitive humans; 10 to 
extrapolate from subchronic to chronic 
exposure; and 3 for database 
deficiencies,...).’’ A similar derivation of 
RfDs for 2, 6-DIPN (described as acute 
or chronic population adjusted doses; 
aPAD and cPAD, respectively) is 
accomplished by dividing the 100 mg/ 
kg/day NOAEL by a thousandfold - 
uncertainty factor (10 for intraspecies 
variability, 10 for interspecies 
extrapolation, and an additional 10 to’ 
consider sensitivity of infants and 
children as required by the Food 
Quality Protection Act (FQPA)). - 
Application of an additional threefold 
uncertainty factor based on data 
deficiencies was not done for 2, 6-DIPN, 
because the plant regulator is classified 
as “‘biochemical-like”’ based on its 
structural similarity to 1-isopropyl-4,6- 
dimethylnaphthalene, 1-methyl-7- 
isopropylnaphthalene, and 4-isopropyl- 
1,6-dimethylnaphthalene which are 
naturally occurring plant regulators. 
Based on the functional and structural 
similarities between these naturally 
occurring alkyl substituted naphthalene 
plant regulators, their plant-specific 
modes of action, and the decreased 
toxicity associated with these 
compounds, 2, 6-DIPN’s classification as 
“‘biochemical-like”’ requires less data for 
registration (i.e., the data set required by 
40 CFR 158.690 to support registration 
of biochemical or biochemical-like 


pesticides is reduced compared to that 
required for conventional chemical 
pesticides). In addition, using the 3,000- 
fold uncertainty factor for the reasons 
described in the IRIS assessment would 
triple the dietary risks described below, 
but those risks still do not exceed the 
level of concern for 2, 6-DIPN (i.e., 
dietary exposure remains <100% of the 
acute population adjusted dose/chronic 
population adjusted dose (aPAD/ 
cPAD)). 

A late, ten-point comment was 
received from 1,4Group, Inc. Each of the 
ten points raised by this comment is 
summarized individually below, 
followed by EPA’s response. 

2. Comment 1. It is requested that the 
Agency address whether the three 
(unregistered) chemicals (1-isopropyl-4, 
6-dimethylnaphthalene; 1-methyl-7- 
isopropylnaphthalene; 4-isopropy]l-1, 6- 
dimethylnaphthalene) to which 2, 6- 
DIPN is functionally/structurally 
similar, share a common mechanism of 
toxicity. 

EPA Response. A “‘common 
mechanism of toxicity” in the context of 
cumulative effects relates to the safety 
evaluation undertaken by EPA in 
connection with related pesticides (e.g., 
organophosphates with the common 
mechanism of toxicity such as 
cholinesterase inhibition). In this case, 
2, 6-DIPN and the three functionally and 
structurally similar substances all act as 
plant regulators by a “mode of action”’ 
that is specific to plants, and therefore, 
their common mode of action is 
unlikely to be relevant to a mechanism 
of toxicity in animals or humans. The 
comparison of the four chemicals is 
made to demonstrate biological activity 
(plant regulation in this case), which the 
Agency has characterized as a non-toxic 
mode of action with respect to 
pesticidal activity. 

3. Comment 2. This comment 
identifies a statement from the Agency’s 
2, 6-Diisopropylnaphthalene 
Biopesticide Registration Action 
Document (BRAD), where on page one 
2, 6-DIPN was incorrectly said to be 
“functionally and structurally 
identical to the naturally occurring 
plant regulator in potato.” 

EPA response. The Agency recognizes 
the error; potato naturally contain more 
than one plant regulator, and the 
synthetic 2, 6-DIPN is similar in 
function and structure to 1-isopropyl-4, 
6-dimethylnaphthalene; 1-methyl-7- 
isopropylnaphthalene; and 4-isopropyl- 
1, 6-dimethylnaphthalene, which are 
naturally-occurring compounds in plant 
tissues, including those of potato. 

4. Comment 3. This comment is a 
request that the Agency provide 
documentation of the natural 


occurrence of the three substances (1- 
isopropyl-4, 6-dimethylnaphthalene; 1- 
methyl-7-isopropylnaphthalene; and 4- 
isopropyl-1, 6-dimethylnaphthalene) to 
which 2, 6-DIPN is similar. 

EPA response. 2, 6- 
Diisopropylnaphthalene is functionally 
and structurally similar to the three 
referenced compounds, which are 
naturally-occurring in plants. 1- 
isopropyl-4, 6-dimethylnaphthalene 
(CAS No. 4545—23-—7) is also known as 
daucalene or isocadalene and is found 
in roots and plant oils: 

e Bicchi et al., 1983. Journal of High 
Resolution Chromatography and 
Chromatographic Communications 6(4): 
213-215. 

e Van Dooren et al., 1981. Planta 
Medica 42(4): 385-389). 

1-methyl-7-isopropylnaphthalene 
(CAS No. 490—65-—3) is also known as 
eudalene and is present in plant oils: 

e Abegaz and Yohannes, 1982. 
Phytochemistry 21(7): 1791-1793). 

4-isopropyl-1, 6-dimethylnaphthalene 
(CAS No. 483—78—3) is also known as 
cadalin or cadelene, and is found in the 
foliage and wood of trees, flowers, 
seeds, berries, hops and ferns: 

e Chalchat et al., 1994. Journal of 
Essential Oil Research 6(3): 323-325. 

¢ Dodd et al., 1994. Biochemical 
Systematics and Ecology 22(4): 393-400. 

e El-Seedi et al., 1994. 
Phytochemistry 35(6): 1495-1497. 

¢ Omata et al., 1990. Agricultural and 
Biological Chemistry 54(4): 1029-1033. 

e Ekundayo and Hammerschmidt, 
1988. Fitoterapia 59(1): 52-54. 

e Lawerance, 1984. Perfume and 
Flavor 9(5): 65-69. 

e Tressel et al., 1983. Journal of 
Agricultural and Food Chemistry 31(4): 
892-897. 

¢ Konecny et al., 1982. Collect. 
Czech. Chemistry Communications 
47(11): 3164-3169). 

5. Comment 4. In the fourth comment; 
the correspondent points out that a rat 
metabolism study discussed in the 2, 6- 
Diisopropylnaphthalene BRAD did not 
explain the “fate of the remaining 77% 
of the-administered dose,” and asks if 
the conditional livestock feeding study 
could account for it. 

EPA response. Although the 
submitted magnitude of the residue 
study in livestock was conducted in a 
reasonable manner, it was designed to 
determine the magnitude of 2, 6-DIPN 
residues (not residues from 2, 6-DIPN 
metabolites) in cattle fed at up to 5.64 
times the normal application rate, and 
only in milk and edible tissues. It did 
not, therefore, account for the fate of the 
remaining 77% of the administered dose 
from the earlier rat metabolism study. 
The rat metabolism study was also 


| 
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designed to identify residues/ 
metabolites of toxicological concern, 
and the absence of a complete 
accounting of the administered dose 
was a factor in determining the need for 
the livestock feeding study. 
Furthermore, the cattle feeding study 
cannot be expected to resolve 
metabolism questions arising from the 
rat data because the two species may 
metabolize 2, 6-DIPN differently. The 
Agency is therefore requiring, as a 
condition of registration, submission of 
a nature of the residue study to 
determine the fate of the dose (i.e., to 
determine the distribution of 2, 6-DIPN 
metabolites in livestock commodities), 
and a laboratory-validated multi-residue 
analytical method. However, because 
worst case (conservative) estimates were 
used to support the time-limited 
tolerances established in this rule, EPA 
has concluded that there is a reasonable 
certainty of no harm from the use of 2, 
6-DIPN during the short period while 
these studies are conducted. 

6. Comment 5. In this comment the 
' correspondent observes from the notice 
of filing (December 9, 2005 (70 FR 
73234) (FRL-7748-5)) that the 
petitioner is seeking use rates/tolerance 
levels higher than those actually tested 
in the submitted residue trials. 

EPA response. The cited notice 
includes a discussion of information 
and magnitude of the residue data 
previously submitted by the petitioner 
to support a related request to amend 
the label of the 2, 6-DIPN end-use 
product, EPA Registration No. 34704— 
843. That data, on whole potato and 
potato peel, have been reviewed by the 
Agency and found to adequately 
demonstrate that 2, 6-DIPN residues in 
both commodities declined over time. 
Recalculations based on these storage 
stability data for analytical samples, the 
increased application rate, and more 
refined residue chemistry data 
including information on secondary 
residues in cattle fed 2, 6-DIPN treated 
potato waste resulted in significantly 
reduced risk (see discussion below and 
the previous notice of filing of 
December 9, 2005, cited above). The 
Agency’s assessment of the new 
information (to project the residue 
levels expected to result from an 
increased application rate) supports the 
amended maximum yearly application 
rate of 1.5 (increased from 1.0) pounds 
of active ingredient per 600 hundred 
weight of potato. Although the 
petitioner in their summary of PP 
1F6338 referred to the proposed 
application rate as 1.5 pounds of 
product per 600 hundredweight of 
potato, any future references in this 
document to the application rate will be 


expressed as pounds of active ingredient 
per 600 hundredweight of potato 
because (a) the end-use product is 
99.7% pure active ingredient, and-(b) 
the subject of this rule is the active 
ingredient. Available residue data also 
provide adequate support to reduce the 
required period for holding treated 
stored potato from 30 to zero days 
because in its analysis the Agency 
considered data from samples collected 
on the day of treatment. The adequacy 
of all of this data will be re-evaluated 
upon review of a nature of the residue 
study for potato, which the Agency is 
requiring as another condition of 
registration. 

7. Comment 6. Comment six cites the 
2, 6-Diisopropylnaphthalene BRAD 
(page 10) as stating that a developmental 
toxicity study in a second species and 
a reproduction toxicity study were not 
available to “...fully determine age- 
related differences in response.” The 
correspondent requests we address this 
lack of data, and states in this comment, 
“Since 2, 6-DIPN does not occur in 
nature, requirement of a reproduction 
study would be appropriate.” 

EPA response. As indicated in the 
response to comment 1 above, 2, 6-DIPN 
was Classified as a biochemical-like 
pesticide based on functional and 
structural similarity to certain plant 
regulators, thus qualifying for a reduced 
data set for registration (i.e., the data set 
required by 40 CFR 158.690 to support . 
registration of biochemical or 
biochemical-like pesticides is reduced 
compared to that required for 
conventional chemical pesticides). In 
the absence of the full complement of 
developmental (in two species) and 
reproduction toxicity studies, an added 
10x uncertainty factor was retained for 
the reference doses selected for dietary 
risk characterization. In addition, the 
developmental toxicity study of 2, 6- 
DIPN considered by the Agency did not 
indicate differences in sensitivity of 
maternal animals and their offspring. 
Given these circumstances, the Agency 
has adequately assessed age-related 
differences in responses to 2, 6-DIPN 
exposure by retaining the 10x 
uncertainty factor in lieu of the second 
developmental and reproduction 
toxicity studies. 

8. Comment 7. In this comment, the 
correspondent states that 2, 6-DIPN is a 
pesticide for which pork may be tested 
under the U.S. Department of 
Agriculture’s Pesticide Data Program, 
which was developed in coordination 
with the Agency’s Health Effects 
Division, and asks (a) if 2, 6-DIPN 
residues in pork have been found, and 
(b) why the required livestock feeding 
study was limited to cattle. 


EPA response. No 2, 6-DIPN residues 
were found in pork because a study 
with swine was not requested by the 
Agency. The conditionally-required 
livestock feeding study was limited to 
cattle in alignment with OPPTS 
Harmonized Guideline 860.1480, which 
states that, “...in most cases the results 
of the cattle feeding study will be used 
to establish tolerances on goat, hog, 
horse, and sheep....”’ This is because the 
overall percentage of the potato 
commodities in the diet of cattle is 
much higher than in the diet of swine 
(Table 1 of OPPTS Harmonized 
Guideline 860.1000}. Furthermore, of 
those potato commodities utilized as 
feedstuffs, processed potato waste (i.e., 
potato, wet peel), where the majority of 
2, 6-DIPN residue is expected to occur, 
can represent a high percentage of the 
diet for cattle, but is either not used, or 
used at less than 10%, in the diet for 
swine. Testing of cattle rather than 
swine, therefore, represents the more 
conservative, ‘‘worst-case,” scenario. 
Nonetheless, dietary contributions of 
residues from swine fed 2, 6-DIPN 
treated potato were factored into the 
Agency’s dietary assessment by 
conservatively assuming the same levels 
in pork commodities as those found in 
cattle. 

9. Comment 8. In this comment the 
correspondent observes from the notice 
of filing (December 9, 2005 (70 FR 
73234) (FRL—7748-5)) that, except at the 
highest dose level, the petitioner 
reported 2, 6-DIPN residues were not 
located in cow liver, an organ that 
usually concentrates exogenous 
chemicals as it metabolizes them. The 
Agency is asked to address if 2, 6-DIPN 
was radio-labeled for use in the cited 
livestock feeding study. 

EPA response. Unless their purpose is 
to determine the nature of the residue, 
feeding trials are conducted with 
standard analytical methods without 
radio-labeled test material for 
determining the presence of pesticide 
residues in meat, meat byproducts, 
milk, etc., to establish the need for 
tolerances in those commodities and to 
develop appropriate enforcement 
analytical methods. Radio-labeled test 
material is used to evaluate absorption, 
distribution, metabolism (nature of the 
residue), and excretion of an 
administered dose. Based on physical 
and chemical properties, 2, 6-DIPN is 
soluble in non-polar solvents (e.g., fat), 
making it unlikely that 2, 6-DIPN will 
accumulate in the liver of cattle fed 
treated potato waste. Also, in the 
livestock magnitude of the residue 
study, 2, 6-DIPN residues were found in 
higher levels in ruminant fat than liver. 
Tolerance levels in livestock 
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commodities were set accordingly. 
Should the conditionally-required 
metabolism (nature of the residue in 
livestock) study be submitted, if 
residues of 2, 6-DIPN and its © 
metabolite(s) are found at some higher 
level in cow liver, the Agency will re- 
evaluate its tolerance decision based 
upon a new risk assessment revised to 
incorporate data on such increased 
residues in cow liver. However, the 
existing residue data do not indicate 
that 2, 6-DIPN accumulates in livestock 
liver. 

10. Comment 9. In this comment, the 
Agency is requested to-.assess risk and 
exposure to 2, 6-DIPN using both a 
“local milkshed” and a national average 
scenario (to account for the feeding of 


* potato waste containing pesticide 


residues to local cattle, from which 
meat/milk is locally distributed), as was 
done in the Reregistration Eligibility 
Document (page 25) for the 
conventional chemical, chlorpropham. 

EPA response. The “‘local milkshed”’ 
scenario assumes that finite residues 
may be expected in milk and liver 
consumed by individuals living in a 
highly localized area where cattle may 
be fed processed potato waste from 
nearby potato processing plants (i.e., 
higher exposure may be expected in 
rural communities where cattle are fed 
peelings from treated potato). In the case 
of 2, 6-DIPN, since the national average 
scenario is already based on a very 
conservative, ‘‘worst case,”’ scenario 
(that all potato nationwide are treated), 
there is no need to duplicatively use a 
“local milkshed”’ scenario, which also 
represents the worst case. 

11. Comment 10. In this comment, the 
correspondent states that 
diisopropylnaphthalenes have 
commercial uses (primarily paper 
production) in the U.S., and asks the 
Agency to address whether aggregate 
exposure is likely and if the non- 
pesticidal commercial uses of 2, 6-DIPN 
are likely to contribute to consumer 
exposure. 

EPA response. Section 408 
(b)(2)(A)(ii) explicitly requires the 
Agency to find that ‘‘there is a 
reasonable certainty that no harm will 
result from aggregate exposures, 
including all anticipated dietary 
exposures and all other exposures for 
which there is reliable information.” As 
discussed below, EPA has considered 
all available information on non-dietary 
and non-occupational exposures in 
establishing these time-limited 
tolerances. There is no potential for 
exposure to residues of 2, 6-DIPN in 
drinking and ground water as a result of 
application to potato stored in 
warehouses, where the pesticide 


remains until the storage area is 
ventilated and 2, 6-DIPN has degraded 
somewhat or evaporated. The FQPA 
requires conduct of an aggregate risk 
assessment, considering all non- 
occupational sources, including 
exposure from water, food, and 
residential use. But since there are no 
registered residential or water uses, an 


- aggregate assessment for 2, 6-DIPN is 


not required. Pesticidal uses only are 
aggregated; non-pesticide uses (i.e., the 
commercial uses identified in the 
comment) are not part of this analysis. 

Section 408(b)(2)(A)(i) of the FFDCA 
allows EPA to establish a tolerance (the 
legal limit for a pesticide chemical 
residue in or on a food) only if EPA 
determines that the tolerance is ‘‘safe.”’ 
Section 408(b)(2)(A)(ii) of the FFDCA 
defines “‘safe” to mean that “there is a 
reasonable certainty that no harm will 
result from aggregate exposure to the 
pesticide chemical residue, including 
all anticipated dietary exposures and all 
other exposures for which there is 
reliable information.” This includes 
exposure through drinking water and in 
residential settings, but does not include 
occupational exposure. Section 
408(b)(2)(C) of the FFDCA requires EPA 
to give special consideration to 
exposure of infants and children to the 
pesticide chemical residue in 
establishing a tolerance and to “ensure 
that there is a reasonable certainty that 
no harm will result to infants and 
children from aggregate exposure to the 
pesticide chemical residue....”’ 

EPA performs a number of analyses to 
determine the risks from aggregate 
exposure to pesticide residues. For 
further discussion of the regulatory 
requirements of section 408 of the 


FFDCA and a complete description of 


the risk assessment process, see http:// 
www.epa.gov/fedrgstr/EPA-PEST/1997/ 
November/Day-26/p30948.htm. 


Iii. Aggregate Risk Assessment and 
Determination of Safety 


Consistent with section 408(b)(2)(D) 
of the FFDCA, EPA has reviewed the 
available scientific data and other 
relevant information in support of this 
action. EPA has sufficient data to assess 
the hazards of, and to makea 
determination on aggregate exposure, 
consistent with section 408(b)(2) of the 
FFDCA, for time-limited tolerances for 
residues of 2, 6-DIPN, resulting from 
post-harvest applications to potato, In or 
on fat (cattle, goat, hog, horse, sheep) at 
0.8 ppm; liver (cattle, goat, hog, horse, 
sheep) at 0.3 ppm; meat (cattle, goat, 
hog, horse, sheep) at 0.1 ppm; meat 
byproducts (cattle, goat, hog, horse, 
sheep) at 0.1 ppm; milk at 0.1 ppm; 
potato at 2.0 ppm; and potato, wet peel 


at 6.0 ppm. EPA’s assessment of the 
dietary exposures and risks associated 
with establishing the time-limited 
tolerances follows. 


A. Toxicological Profile 


EPA has previously evaluated the 
available toxicity data and considered 
its validity, completeness, and 
reliability as well as the relationship of 
the results of the studies to human 
health risk. EPA has also considered 
available information concerning the 
variability of the sensitivities of major 
identifiable subgroups of consumers, 
including infants and children. 

In the Federal Register of August 8, 
2003 (68 FR 47246) (FRL—7321-61), 
EPA established time-limited tolerances 
(which were throughout that final rule 
erroneously referred to as temporary 
tolerances) for residues of the plant 
regulator 2, 6-diisopropylnaphthalene . 
(2, 6-DIPN) in or on the food 
commodities meat, meat byproducts, 
milk, potato (peel) and potato (whole) at 
1.35, 1.35, 0.7, 3, and 0.5 ppm, 
respectively. Although not explicitly 
noted in the tolerance expression (40 
CFR 180.590) that these time-limited 
tolerances were limited to 2, 6-DIPN 
residues resulting from post-harvest 
application to potato, that fact was 


‘implicitly noted throughout the final 


rule itself. Nonetheless, this oversight is 
explicitly corrected in the new tolerance 
expression for 2, 6-DIPN set forth in this 
final rule. 

The August 8, 2003 final rule 
included a summary of the Agency’s 
assessment of the health effects data 
submitted by the applicant, who was 
seeking an exemption from the 
requirement of a tolerance, as opposed 
to the time-limited numeric tolerances 
that the Agency ultimately granted. 
Although the toxicity data do not 
indicate extra sensitivity of offspring 
when compared with that of adult 
animals, due to the application of 
uncertainty factors the data base does 
represent a conservative FQPA 
assessment of potential age-related 
sensitivity or acute effects other than 
lethality, notwithstanding the absence 
of a developmental toxicity study in a 
second species, a multi-generation 
reproduction toxicity study, or a range 
of doses adequate to induce a full range 
of toxic responses (especially, potential 
acute effects in any of the available 
studies). However, because 2, 6-DIPN 
has been classified by the Agency as a 
biochemical-like active ingredient, it is 
subject to a reduced data set which does 
not include the cited developmental and 
reproductive toxicity data. Instead, the 
FQPA criteria concerning the potential 
extra sensitivity of infants and children 
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may be met by the application of a 
safety factor. Therefore, the August 8, 
2003 final rule also announced that, in 
considering the sensitivity of infants 
and children, the thousandfold safety 
factor (10x for interspecies 
extrapolation, 10x for intraspecies 
variability and the 10x default safety 
factor) includes the retention of the 
FQPA default tenfold uncertainty factor, 
which (in lieu of the cited data) 
adequately accounts for age-related 
sensitivity for the subpopulations of 
infants and children. The expiration 
date of the time-limited tolerances was 
May 31, 2006. 

Summaries of the toxicological profile 
and other relevant health effects data, in 
compliance with the requirements of the 
FFDCA, as amended by the FQPA of 
1996, were reported in the August 8, 
2003, Federal Register publication of 
the final rule establishing the time- 
limited tolerances. Although the 
petitioner has not submitted the 
conditionally-required independent 
laboratory validation of the enforcement 
analytical methods and there is a newly- 
identified data gap (nature of the 
residue in plants and livestock), based 
on (1) the previously submitted data 
outlined in the August 8, 2003 Federal 
Register final rule, and the rationale 
included therein, and (2) the Agency’s 
assessment of results from the new 
magnitude of the residue in livestock 
study; the analytical enforcement 
methods to determine residue in potato, 
potato peels and livestock commodities; 
and the magnitude of the residue 
submission which presented 
recalculations of previously submitted 
data to support proposed label 
amendments, EPA concludes that there 
is a reasonable certainty that no harm 
will result from aggregate exposure to 
the U.S. population, including infants 
and children, to 2, 6-DIPN, during the 
time period for which these time- 
limited tolerances are established. This 
includes all anticipated dietary 
exposures and all other exposures for 
which there is reliable information. 

The conditionally-required magnitude 
of the residue study in livestock (MRID 
464650-01) involved testing at three 
dose levels in dairy cattle. The dose 
levels were multiples (1x, 3x, and 10x) 
of the 9 ppm maximum theoretical 
dietary burden (MTDB) for dairy cattle 
which was based on the original time- 
limited tolerances of 0.5 and 3 ppm in/ 
on whole potato and potato peels, 

‘respectively. Since the proposed 
tolerances are 2.0 ppm in or on potato 
and 6.0 ppm in or on potato, wet peel, 
the multiples of the revised MTDB (16 
ppm) are 0.56x, 1.59x, arid 5.64x. The 
highest residue levels were found in fat 


(0.095 ppm at 0.56x, 0.2 ppm at 1.59x 
and 0.74 ppm at 5.64x). The second 
highest residue levels were found in 
milk cream (0.17 ppm at 5.64x). Whole 
milk residue levels plateaued at 
approximately 0.025 ppm after 4 days’ 
feeding of the 5.64x test diet. At the end 
of the 29—day feeding study, the residue 
levels of 2, 6-DIPN were at 0.033, 0.035, 
and 0.23 ppm in milk, kidney, and liver, 
respectively at the 5.64x feeding level. 
Although the highest multiple of the 
MTDB tested was fivefold to sixfold, — 
rather than the tenfold recommended in 
OPPTS Harmonized Guideline 
860.1480, the trial itself was conducted 
in a reasonable manner. In the end, 
residues were found at levels below the 
proposed time-limited tolerance levels 
for those matrices at an application rate 
similar to the proposed new rate of 1.5 
pounds of active ingredient per 600 
hundredweight of potato. The 
assumption of 100% crop treated and 
the use of the results from the 5.64x 
dietary level provides an adequate basis 
for estimating dietary exposures in the 
assessment of potential risks associated 
with the normal (i.e., in accordance 
with good agricultural practices) post- 
harvest use of 2, 6-DIPN on stored 
potato as directed on the product label. 

The analytical methods submitted to 
enforce the time-limited tolerance levels 
established for 2, 6-DIPN residues in 
potato, potato peels, and in livestock 
commodities (MRIDs 464749-01, 
464749-02, and 464650-02, 
respectively) are adequate for the 
purpose of this extension and 
amendment of the time-limited 
tolerances for 2, 6-DIPN. Validation of 
these methods by an independent 
laboratory remains a condition of 
registration and must be submitted to 
the Agency for review in advance of the 
new time-limited tolerance expiration 
date of August 1, 2009. Furthermore, 
should the newly-imposed conditional 
data (nature of the residue in plants and 
livestock) be performed, an — 
independently validated multi-residue 
laboratory method must be submitted to 
the Agency for review in advance of the 
expiration date of August 1, 2009 for the 
new time-limited tolerances. 

The study in which previously 
submitted magnitude of the residue data 
were recalculated (MRID 466005-01) to 
project residue levels for the proposed 
incrgased application rate (from 1.0 to 
1.5 lbs of active ingredient per 600 
hundredweight of potato) adequately 
supports the new maximum yearly 
application rate (which may be applied 
via multiple treatments). Also 
acceptable is a proposal to reduce from 
30 to zero days the required period for 
holding treated stored potato. The 


highest residues of 2, 6-DIPN are 1.59 
ppm for potato and 5.06 ppm for potato 
peel at the zero day sampling. Since the 
proposed tolerance levels exceed the 
extrapolated maximum residue values 
for the increased application rate, the 
estimated risk characterization does not 
exceed our level of concern. 


B. Toxicological Endpoints 


1. Acute toxicity. EPA’s discussion 
and analysis of acute toxicity of 2, 6- 
DIPN can be found in the Federal 
Register of August 8, 2003 (68 FR 
47246) (FRL-7321-61). 

2. Short- and intermediate-term 
toxicity. EPA’s discussion and analysis 
of short- and intermediate-term toxicity 
of 2, 6-DIPN can be found in the Federal 
Register of August 8, 2003 (68 FR 
47246) (FRL—7321—61). Based on the 
information summarized in that final 
rule, the 104 mg/kg/day NOAEL is 
selected as the endpoint for this 
assessment. 

3. Chronic toxicity. EPA has 
established the Reference Dose (RfD) for 
2, 6-DIPN at 1 mg/kg/day. This R£D is 
based on results from the subchronic 
and developmental toxicity studies 
described above. 

4. Carcinogenicity. No study results 
suggest that 2, 6-DIPN is carcinogenic. 
See the EPA’s discussion and analysis 
in the Federal Register of August 8, 
2003 (68 FR 47246) (FRL—7321-61). 


C. Exposures and Risks 


1. From food and feed uses. 
Tolerances have been established (40 
CFR 180.590) for the residues of 2, 6- 
DIPN, resulting from post-harvest 
applications to potato, in or on a variety 
of food commodities: fat (cattle, goat, 
hog, horse, and sheep) at 0.8 ppm; liver 
(cattle, goat, hog, horse, and sheep) at’ 
0.3 ppm; meat (cattle, goat, hog, horse, 
and sheep) at 0.1 ppm; meat byproducts 
(cattle, goat, hog, horse, and sheep) at 
0.1 ppm; milk at 0.1 ppm; potato at 2.0 
ppm; and potato, wet peel at 6.0 ppm. 
Risk assessments were conducted by 
EPA to assess dietary exposures from 2, 
6-DIPN. These assessments were based 
on 100% crop treated, maximum label 
application rate, and used the tolerance 


levels (which exceeded reported residue 


levels). 

Acute dietary risk assessments are 
performed for a food-use pesticide if a 
toxicological study has indicated the . 
possibility of an effect of concern 
occurring as a result of a 1—day or single 
exposure. In the case of 2, 6-DIPN, the 
limited toxicity data base did not 
indicate an acute endpoint, but the 100 
mg/kg/day NOAEL from the subchronic 
toxicity study (rounded from 104 mg/ 
kg/day) was used to evaluate potential 


~ 
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acute dietary exposure as a conservative 
basis for risk characterization. Also, if 
the 50 mg/kg/day NOAEL from the 
developmental toxicity study had been 
used to establish an acute RfD, this 
choice would have been inconsistent 
with the use of the 100 mg/kg/day 
NOAEL since it implies that exposure to 
repeated daily doses at 100 mg/kg/day 
is potentially less hazardous than a 
single dose at 50 mg/kg/day. Given the 
minimal nature of the responses in the 
subchronic and developmental toxicity 
studies and the fact that the NOAEL 
from the developmental study is only 
appropriate to the subgroup of females 
13-49 years‘of age, using the 100 mg/ 
kg/day RfD for the acute and chronic 
dietary assessments is more appropriate 
for assessing risk for other subgroups 
and the general population. Therefore, a 
conservative interpretation of these 
endpoints indicated the need for an 
acute dietary exposure assessment. The 
100 mg/kg/day endpoint was also 
interpreted as requiring a chronic 
dietary exposure assessment. 

Acute and chronic dietary exposure 
assessments for 2, 6-DIPN were 
conducted using the Dietary Exposure 
Evaluation Model software (DEEM™ 
version 1.30) which incorporates 
consumption data from USDA’s 
Continuing Surveys of Food Intakes by 
Individuals (CSFII, 1994—1996/1998). 

For acute exposure assessments, 
individual 1-day food consumption 
data define an exposure distribution 
which is expressed as a percentage of 
the acute population adjusted dose (for 
2, 6-DIPN, aPAD = 0.1 mg/kg). For 
chronic exposure and risk assessment, 
an estimate of the residue level in each 
food or food-form (e.g., orange or orange 
juice) on the commodity residue Ifst is 
multiplied by the average daily 
consumption estimate for the food or 
food-form. The resulting residue 
consumption estimate for each food or 
food-form is summed with the residue 
consumption estimate for all other food 
or food-forms on the commodity residue 
list to arrive at the total estimated . 
exposure. Exposure estimates are 
expressed as mg/kg body weight/day 
and as a percent of the 2, 6-DIPN cPAD 
(0.1 mg/kg/day). These procedures are 
performed for each population 
subgroup. 

2. From drinking water. Because 2, 6- 
DIPN treatment of stored (i-e., post- 


- harvest) potato occurs inside (in 


warehouses, for example), no concern 
from exposure through water is 
expected regarding acute and chronic 
dietary risk assessment. For this reason, 
the dietary risk assessment did not 
include drinking water values. 


3. From non-dietary exposure. The 
term “residential exposure” is used in 
this document to refer to non- 
occupational, non-dietary exposure 
(e.g., for lawn and garden pest control, 
indoor pest control, termiticides, and 
flea and tick control on pets). 2, 6-DIPN 
is not registered for use on any sites that 
would result in residential exposure. 
Furthermore, because the registered use 
involves applications via a closed 
system, no exposure of consequence is 
expected to mixers or loaders. 

4. Cumulative effects from substances 
with a common mechanism of toxicity. 
Section 408(b)(2)(D)(v) of the FFDCA 
requires that, whén considering whether 
to establish, modify, or revoke a 
tolerance, the Agency consider 
“available information” concerning the 
cumulative effects of a particular 
pesticide’s residues and “‘other 
substances that have a common 
mechanism of toxicity.” 

Unlike other pesticides for which EPA 
has followed a cumulative risk approach 
based on a common mechanism of 
toxicity, EPA has not made a common 
mechanism of toxicity finding as to 2, 6- 
DIPN and any other substances. In this 
case, 2, 6-DIPN and the three 
functionally and structurally similar 
substances all act as plant regulators by 
a ‘mode of action” that is specific to 
plants, and therefore, their common 
mode of action is unlikely to be relevant 
to a mechanism of toxicity in animals or 


-humans. The comparison of 2, 6-DIPN 


with three naturally occurring alkyl 
substituted naphthalenes is made to 
demonstrate biological activity (plant 
regulation, in this case), which the 
Agency has characterized as a non-toxic 
mode of action with respect to 
pesticidal activity. For the purposes of 
this tolerance action, therefore, EPA has 
not assumed that 2, 6-DIPN has a 
common mechanism of toxicity with 
other substances. For information 
regarding EPA’s efforts to determine 
which chemicals have a common 
mechanism of toxicity and to evaluate 
the cumulative effects of such 
chemicals, see the policy statements 
released by EPA’s Office of Pesticide 
Programs concerning common 
mechanism determinations and 
procedures for cumulating effects from 
substances found to have a common 
mechanism on EPA’s Web site at hittp:// 
www.epa.gov/pesticides/cumulative. 


D. Aggregate Risks and Determination of 
Safety for U.S. Population and for 
Infants and Children 


1. Acute risk. Acute dietary exposure 
estimates were based on the tolerances 
(supported by the residue trial results, 
i.e. the tolerance levels as established in 


this final rule) and worst-case 
assumptions. 

As reported in the Federal Register of 
August 8, 2003 (68 FR 47246) (FRL— 
7321-61), EPA established a RfD of 1 
mg/kg/day, and the aPAD and cPAD at 
0.1 mg/kg/day. 

For the U.S. population, acute dietary 
exposure was estimated to be 0.009167 
mg/kg/day. This value represented 
9.17% of the aPAD (27.5% if the aPAD 
is calculated using the same uncertainty 
factor of 3,000 as that described above 
for the IRIS assessment of naphthalene; 
aPAD = 0.033 mg/kg). The 
subpopulation with the highest acute 
dietary exposure estimate was children 
1 to 2 years of age (0.022197 mg/kg/day, 
22.20% of the aPAD; 66.6% when using 
the IRIS adjustment). If the 50 mg/kg/ 
day NOAEL from the developmental 
toxicity study is used to derive an 
aPAD, the exposure for the subgroup 
females 13 to 49 years of age (0.006701 
mg/kg/day) represented 6.7% of the 
subgroup-specific aPAD (0.05 mg/kg); 
this subgroup’s exposure represented 
13.4% of the 0.05 mg/kg aPAD. 
Therefore, the acute dietary exposures 
to all the subpopulations in the analysis 
did not exceed EPA’s level of concern 
(>100% of the aPAD). 

These dietary exposure estimates 
based on the 0.1 mg/kg/day aPAD are 
less than previously described by the 
Agency. For example, the previous 
estimated dietary exposure for the 


. general U.S. population was 0.023113 


mg/kg/day which is slightly more than ~ 
twice the current estimate. Residue data 
have been refined and, accordingly, 
support revised tolerances (meat, meat 
byproducts and milk tolerances © 
decrease and new livestock 
commodities liver and fat are added 
based upon the low or undetected 
residues from the livestock feeding trial; 
potato and potato, wet peel tolerances 
increase based upon the residue data 
and increased application rate) as 
follows: the previous tolerance on 
potato (0.5 ppm) increases to 2.0 ppm; 
the 3 ppm tolerance on potato, wet peel, 
increases to 6.0 ppm; the 1.35 ppm 
tolerances for meat and meat byproducts 
decrease to 0.1 ppm; the milk tolerance 
of 0.7 ppm drops to 0.1 ppm; and 
tolerances for liver (0.3 ppm) and fat 
(0.8 ppm) are added. Overall, these 
revised tolerances have significantly 
reduced estimated dietary exposures 
and the associated potential risks when 
calculations are based on the 0.1 mg/kg/ 
day aPAD. 

2. Chronic risk. EPA has concluded 
that the chronic dietary exposure 
estimates based on the 0.1 mg/kg/day 
cPAD are also less than previously 
described. For example, the previous 
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chronic dietary exposure estimate for 
the general population was 0.006939 
mg/kg/day, which is more than twice 
the current estimate of 0.002718 mg/kg/ 
day (2.7% of the cPAD). The 
subpopulation with the highest chronic 
dietary exposure estimate was children 
1 to 2 years of age, with estimated 
exposures of 0.008068 mg/kg/day, 
which constitutes 8.1% of the cPAD. 
The previous chronic exposure 
estimates were more than twice the 
values determined in the current 
exposure assessment for the same 
reasons (refinements due to the 
availability of additional data, and 
increased application rate) as for the 
dietary exposure estimates described 
above. The chronic dietary exposures to 
all the subpopulations, as estimated in 
2003, and the current, even lower, 
values estimated herein, do not exceed 
the Agency’s level of concern. 

3. Determination of safety. Based on 
these risk assessments, EPA concludes 
that there is a reasonable certainty that 
no harm will result to the U. S. 
population, including infants and 
children, from aggregate exposure to 
residues of 2, 6-DIPN resulting from 
post-harvest applications, undertaken in 
accordance with good agricultural 
practices and label directions, to potato. 
This includes all anticipated dietary 
exposures and all other exposures for 
which there is reliable information. In 
arriving at this conclusion, and as stated 
earlier in Unit III.A. of this preamble, it 
is important to re-emphasize that EPA, 
pursuant to FFDCA section 408(b)(2)(C), 
has retained the tenfold margin of 
exposure in order to adequately account 
for potential pre- and post-natal toxicity 
and completeness of the data with 
respect to exposure and toxicity to 
infants and children. 


IV. Other Considerations 


A. Metabolism in Plants and Animals 


The nature of the residue in stored 
potato is not adequately understood for 
the purpose of establishing non-time- 
limited/permanent tolerances. The 
regulation at 46 CFR 158.690(a) requires 
that nature of the residue data be 
submitted for plants when the 
application rate of the product exceeds 
a level determined to be comparable to 
0.7 ounces active ingredient per 
application (when the application rate is 
not expressed in terms of ounces per 
acre per application). Calculations based 
on Agriculture Statistics 2005 indicate 
that the new maximum single 
application rate of 1.5 pounds active 
ingredient per 600 hundredweight of 
potato is approximately equal to 14 
ounces of active ingredient per acre per 


application, thus triggering the data 
requirement. A study conducted in 
accordance with OPPTS Harmonized 
Guideline 860.1300 is conditionally 
required to determine the residue(s) of 
concern in or on stored potato treated 
with 2, 6-DIPN, and must be submitted 
so as to permit an Agency decision on 
its adequacy in advance of the August 
1, 2009 expiration date for the time- 
limited tolerances. 

The nature of the residue in livestock 
is not adéquately understood for the 
purpose of establishing non-time- 
limited/permanent tolerances. The 
submitted metabolism study showed the 
total urinary excretion of 2, 6-DIPN 
metabolites to be about 23% of the 
administered dose, while the fate of the 
the remaining 60% or 77% of the 


administered dose was unexplained. 


Submission of a nature of the residue 
study in livestock is conditionally 
required based on the same application 
rate criteria discussed above for the 
nature of the residue in plants 
requirement. A study conducted in 
accordance with OPPTS Harmonized 
Guideline 860.1300 is conditionally 
required to determine the distributions 
of residue(s) of 2, 6-DIPN and its 
metabolites in livestock commodities, 
and must be submitted so as to permit 
an Agency decision on its adequacy in 
advance of the August 1, 2009 
expiration date for the time-limited 
tolerances. 

Any multi-residue methods 
developed in conjunction with these 
conditionally required nature of the 
residue studies (in plants and livestock) 
must be validated by an independent 
laboratory and also be submitted so as 
to permit an Agency decision on 
adequacy in advance of the August 1, 
2009 expiration date for the time- 
limited tolerances. 

Notwithstanding these data gaps and 
conditions of registration, the EPA has 
determined, based on the available 
toxicological data, the thousandfold 
uncertainty factor, and the levels of 
exposure, that there is a reasonable 
certainty that no harm will result to the. 
U.S. population, including infants and 


children, from aggregate exposure to the 


pesticide (2, 6-DIPN) and its residues 
during the period of the time-limited 
tolerances. 

B. Analytical Enforcement Methodology 


High Performance Liquid 
Chromatography (HPLC)/ 


Ultraviolet(UV) and gas chromatography 
(GC)/Mass Spectroscopy (MS) methods ~ 


were used to measure the levels of 2, 6- 
DIPN in the residue studies. However, 


as a condition of the registration granted 


for 2, 6-DIPN on July 31, 2003, the 


petitioner was required to submit an 
independent laboratory validation (ILV) 
of the analytical enforcement method(s) 
used to detect residues of 2, 6-DIPN in 
potato and livestock food commodities. 
Because these data have not been 
submitted, the ILV remains a condition 
of registration for 2, 6-DIPN. 
Furthermore, a newly-imposed 
condition of registration is the. 
submission of nature of the residue data 


for plants and livestock, and the Agency . 


is placing a 3-year time-limitation on 
the established numeric tolerances. 
Multi-residue method(s) associated with 
those conditional data are required, and 
also must be validated by an 
independent laboratory. During this 3— 
year time period the petitioner must 
supply all the required ILV, allowing 
adequate time from its submission to 
permit the Agency’s review and 
decision in advance of the August 1, 
2009 expiration date for the time- 
limited tolerances. 


C. International Residue Limits 


There are no Codex Alimentarius 
Commission (Codex) Maximum Residue 
Levels (MRLs) for residues of 2, 6-DIPN. 


V. Conclusion 


A data gap currently exists for an 
independent laboratory validation (ILV) 
of the analytical enforcement method(s) 
used to detect residues of 2, 6-DIPN in 
potato and livestock food commodities, 
because the petitioner failed to submit 
these data as was required by a 
condition of the July 31, 2003 
registration of 2, 6-DIPN. There is also 
imposed a new condition of registration; 
nature of the residue in plants and 
livestock must be submitted. Any multi- 
residue method(s) developed in 
association with these conditionally 
required data must also be validated by 
an independent laboratory. All 
tolerances are time-limited because of 
these data gaps. The time limitation 
allows for conduct, submission, and 
review of the data. Notwithstanding 
these data gaps and conditions of 
registration, the EPA has determined, 
based on the available toxicological 
data, the thousandfold uncertainty 
factor, and the levels of exposure, that 
there is a reasonable certainty that no 
harm will result to the U.S. population, 
including infants and children, from 
aggregate exposure to the pesticide (2, 6- 
DIPN) and its residues during the period 
of the time-limited tolerances. 

Based on the information and 
rationale cited in the final rule of 
August 8, 2003, plus the results of the 
new magnitude of the residue in 
livestock study; the analytical 
enforcement methods to determine 
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residue in potato, potato peel and 
livestock commodities; and the 
magnitude of the residue submission 
which presented recalculations of 
previously submitted data to support 
proposed label amendments, the Agency 
has determined that the establishment 
of the time-limited tolerances by 
amending 40 CFR 180.590 in the 


‘manner set forth in this final rule will 


be safe. 

Therefore, the following time-limited 
tolerances are established for residues of 
2, 6-DIPN in or on the following 
commodities resulting from post-harvest 
applications to potato: fat (cattle, goat, 
hog, horse, and sheep) at 0.8 ppm; liver 
(cattle, goat, hog, horse, and sheep) at 
0.3 ppm; meat (cattle, goat, hog, horse, 
and sheep) at 0.1 ppm; meat byproducts. 
(cattle, goat, hog, horse, and sheep) at » 
0.1 ppm; milk at 0.1 ppm; potato at 2.0 
ppm; and potato, wet peel at 6.0 ppm. 


VI. Statutory and Executive Order 
Reviews 


This final rule establishes time- 
limited tolerances under section 408(d) 
of the FFDCA in response to a petition 
submitted to the Agency. The Office of 
Management and Budget (OMB) has 
exempted these types of actions from 
review under Executive Order 12866, 
entitled Regulatory Planning and 
Review (58 FR 51735, October 4, 1993). 
Because this rule has been exempted 
from review under Executive Order 
12866 due to its lack of significance, 
this rule is not subject to Executive 
Order 13211, Actions Concerning 
Regulations That Significantly Affect 
Energy Supply, Distribution, or Use (66 
FR 28355, May 22, 2001). This final rule 
does not contain any information 
collections subject to OMB approval 
under the Paperwork Reduction Act 
(PRA), 44 U.S.C. 3501 et seq., or impose 
any enforceable duty or contain any 
unfunded mandate as described under 
Title II of the Unfunded Mandates 


- Reform Act of 1995 (UMRA) (Public 


Law 104-4). Nor does it require any 
special considerations under Executive 
Order 12898, entitled Federal Actions to 


_ Address Environmental Justice in 


Minority Populations and Low-Income 
Populations (59 FR 7629, February 16, 
1994); or OMB review or any Agency 
action under Executive Order 13045, 
entitled Protection of Children from 
Environmental Health Risks and Safety 
Risks (62 FR 19885, April 23, 1997). 
This action does not involve any 
technical standards that would require 
Agency consideration of voluntary 
consensus standards pursuant to section 
12(d) of the National Technology 
Transfer and Advancement Act of 1995 
(NTTAA), Public Law 104-113, section 


12(d) (15 U.S.C. 272 note). Since 
tolerances and exemptions that are 
established on the basis of a petition 
under section 408(d) of the FFDCA, 
such as the time-limited tolerances in 
this final rule, do not require the 
issuance of a proposed rule, the 
requirements of the Regulatory 
Flexibility Act (RFA) (5 U.S.C. 601 et 
seq.) do not apply. In addition, the 
Agency has determined that this action 
will not have a substantial direct effect 
on States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132, entitled 
Federalism (64 FR 43255, August 10, 
1999). Executive Order 13132 requires 
EPA to develop an accountable process 
to ensure “meaningful and timely input 
by State and local officials in the 
development of regulatory policies that 
have federalism implications.” ‘Policies 
that have federalism implications”’ is 
defined in the Executive order to 
include regulations that have 
“substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government.” This final rule 
directly regulates growers, food 
processors, food handlers and food 


retailers, not States. This action does not 


alter the relationships or distribution of 
power and responsibilities established 
by Congress in the preemption 
provisions of section 408(n)(4) of the 
FFDCA. For these same reasons, the 
Agency has determined that this rule 
does not have any “tribal implications” 
as described in Executive Order 13175, 
entitled Consultation and Coordination 
with Indian Tribal Governments (65 FR 
67249, November 6, 2000). Executive 
Order 13175, requires EPA to develop 
an accountable process to ensure 
“meaningful and timely input by tribal 
officials in the development of 
regulatory policies that have tribal 
implications.” “Policies that have tribal 
implications” is defined in the 
Executive order to include regulations 
that have “substantial direct effects on 
one or more Indian tribes, on the 
relationship between the Federal 
Government and the Indian tribes, or on 
the distribution of power and 
responsibilities between the Federal 
Government and Indian tribes.” This 
rule will not have substantial direct 
effects on tribal governments, on the 
relationship between the Federal 
Government and Indian tribes, or on the 
distribution of power and 


‘responsibilities between the Federal 


Government and Indian tribes, as 
specified in Executive Order 13175. 
Thus, Executive Order 13175 does not 
apply to this rule. 


VII. Congressional Review Act 


The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of this final 
rule in the Federal Register. This final 
rule is not a “major rule” as defined by 
5 U.S.C. 804(2). 


List of Subjects in 40 CFR Part 180 - 
Environmental protection, 
Administrative practice and procedure, 
Agricultural commodities, Pesticides 
and pests, Reporting and recordkeeping 
requirements. 
Dated: July 14, 2006. 
Janet L. Andersen, 


Director, Biopesticides and Pollution 
Prevention Division, Office of Pesticide 
Programs. 


w Therefore, 40 CFR chapter 1 i is 
amended as follows: 


PART 180—[AMENDED] 
@ 1. The authority citation for part 180 


- continues to read as follows: 


Authority: 21 U.S.C. 321(q), 346a and 371. 


gw 2. Section 180.590 is revised to read 
as follows: 


§ 180.590 2, 6-Diisopropyinaphthalene (2, 
6-DIPN); tolerances for residues. 

(a) General. Time-limited tolerances 
are established for residues of 2, 6-DIPN 
in or on the following commodities 
resulting from post-harvest applications 
to potato, when 2, 6-DIPN is used in 
accordance with good agricultural - 
practices: 


Expiration/ 
Parts per 
Commod pond revocation 
ity million date 
Cattle, fat .......... 0.8 8/1/09 
Cattle, liver ........ 0.3 8/1/09 
Cattle, meat ...... 0.1 8/1/09 
Cattle, meat by- 
products ........ 0.1 8/1/09 
Goat, fat ............ 0.8 8/1/09 
Goat, liver ......... 0.3 8/1/09 
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Expiration/ 
Parts per 
Commod a: revocation 
ity million date 

Goat, meat ........ 0.1 8/1/09 
Goat, meat by- 

products ........ 0.1 8/1/09 
Hog, liver .......... 0.3 8/1/09 
Hog, meat ......... 0.1 8/1/09 
Hog, meat by- 

products ........ 0.1 8/1/09 
Horse, fat .......... 0.8 8/1/09 
Horse, liver ....... 0.3 8/1/09 
Horse, meat ...... 0.1 8/1/09 
Horse, meat by- 

products ........ 0.1 8/1/09 
2.0 8/1/09 
Potato, wet peel 6.0 8/1/09 
Sheep, fat ......... 0.8 8/1/09 
Sheep, liver ....... 0.3 8/1/09 
Sheep, meat ..... 0.1 8/1/09 
Sheep, meat by- 

products ........ 0.1 8/1/09 


(b) Section 18 emergency exemptions. 
[Reserved] 


(c) Tolerances with regional 
registrations. [Reserved] 

(d) Indirect or inadvertent residues. 
[Reserved] 
{FR Doc. E6—14545 Filed 8-31-06; 8:45 am] 
BILLING CODE 6560-50-S 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 


43 CFR Part 4100 

[WO-220-1020-24 1A] 

RIN 1004—AD42 

Grazing Administration—Exclusive of 
Alaska 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Final rule; correction. 


SUMMARY: This document corrects 
editorial and typographical errors in a 
final rule published in the Federal 
Register on July 12, 2006, regarding the 
administration of livestock grazing on 
public lands managed by the Bureau of 
Land Management (BLM). 

EFFECTIVE DATE: August 11, 2006. 

FOR FURTHER INFORMATION CONTACT: Ted 
Hudson, 202-452-5042. Individuals 
who use a telecommunications device 
for the deaf (TDD) may contact him 
through the Federal Information Relay 
Service at 1-800/877-8339, 24 hours a 
day, seven days a week. 
SUPPLEMENTARY INFORMATION: 


Background 


The final rule that is the subject of 
these corrections amended the 
regulations on grazing administration, 
exclusive of Alaska, in 43 CFR part 
4100. 


Need for Correction 


As published, the final rule contained 
editorial, typographical, and printing 
errors in the preamble, involving cross- 
references and CFR citations, which 
may prove to be misleading and need to 
be corrected. 


In rule FR Doc. 06-5788 published on 
July 12, 2006 (71 FR 39402), make the 
following corrections. 


1. On page 39437, in the third 
column, correct the second full 
paragraph by removing the citation 
“1610.0-5(b)”’ in the eighth (8th) line, 
and adding in its place the citation 
“1601.0-5(b),”” and by removing the 
citation “‘1610.0—5(c)”’ in the 14th line, 
and adding in its place the citation 
“1601.0—5(c).” 


2. On page 39446, in the first column, 
correct the second full paragraph by 
removing the citation ‘‘1600.0—5” from 
the third-to-last line, and adding in its 
place the citation “1601.0—5(i)”’. 

3. On page 39488, in the third 
column, correct the heading between 
the third and fourth paragraphs by 
removing the citation “4160.37” and 
adding in its place the citation 
“4160.3.” 

Dated: August 28, 2006. 

Johnnie Burton, 

Acting Assistant Secretary of the Interior. 
[FR Doc. 06-7397 Filed 8-31-06 8:45 am] 
BILLING CODE 4310-84-P 


Proposed Rules 


Federal Register 


Vol. 71, No. 170 


Friday, September 1, 2006 


This section of the FEDERAL REGISTER 
contains notices to the public of the proposed 
issuance of rules and regulations. The 
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 
Federal Crop Insurance Corporation 


7 CFR Part 457 
RIN 0563-AC13 


Common Crop Insurance Regulations; 
Nursery Crop Insurance Provisions 


AGENCY: Federal Crop Insurance 
Corporation, USDA. 


ACTION: Proposed rule. 


’ SUMMARY: The Federal Crop Insurance 


Corporation (FCIC) proposes to amend 
the Common Crop Insurance 
Regulations, Nursery Crop Insurance 
Provisions by amending the definition 
of ‘‘liners.”” FCIC also proposes to 
amend the Nursery Peak Inventory 
Endorsement to clarify that the peak 
amount of insurance is limited to 200% 
of the amount of insurance established 
under the Nursery Crop Insurance 
Provisions. The proposed changes will 
be effective for the 2008 and succeeding 
crop years. 

DATES: Written comments and opinions 
on this proposed rule will be accepted 
until close of business October 31, 2006 
and will be considered when the rule is 
to be made final. 

ADDRESSES: Interested persons are 
invited to submit comments, titled 
“Nursery Crop Insurance Provisions,” 
by any of the following methods: 

e By Mail to: Director, Product 
Administration and Standards Division, 
Risk Management Agency, United States 
Department of Agriculture, 6501 Beacon 
Drive, Stop 0812, Room 421, Kansas 
City, MO 64133-4676. 

e E-mail: DirectorPDD@rma.usda.gov. 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

A copy of each response will be 
available for public inspection from 
7 a.m. to.4:30 p.m., c.s.t. Monday 
through Friday except holidays at the 
above address. 

FOR FURTHER INFORMATION CONTACT: For 
further information, contact Claire 


Elsea, Economist, Policy Administration 
Branch, Product Administration and 
Standards Division, Risk Management 
Agency, at the Kansas City, MO, address 
listed above, telephone (816) 926-7730. 
SUPPLEMENTARY INFORMATION: 


Executive Order 12866 


This rule has been determined to be 
not significant for the purposes of 
Executive Order 12866 and, therefore, it 
has not been reviewed by OMB. 


Paperwork Reduction Act of 1995 . 


Pursuant to the Paperwork Reduction 
Act of 1995 (44 U.S.C. chapter 35), the 
collections of information in this rule 
have been approved by OMB under 
control number 0563-0053 through 
November 30, 2007. 


E-Government Act Compliance 


FCIC is committed to complying with 
the E-Government Act, to promote the 
use of the Internet and other 
information technologies to provide 
increased opportunities for citizen 
access to Government information and 


-services, and for other purposes. 


Unfunded Mandates Reform Act of 
1995 


Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA), Public 
Law 104—4, establishes requirements for 
Federal agencies to assess the effects of 
their regulatory actions on State, local, 
and tribal governments and the private 
sector. This rule contains no Federal 
mandates (under the regulatory 
provisions of title II of UMRA) for State, 
local, and tribal governments or the 
private sector. Therefore, this rule is not 
subject to the requirements of sections 
202 and 205 of UMRA. 


Executive Order 13132 


It has been determined under section 
1(a) of Executive Order 13132, 
Federalism, that this rule does not have 
sufficient implications to warrant 
consultation with the States. The 
provisions contained in this rule will 
not have a substantial direct effect on 
States, or on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 


Regulatory Flexibility Act 


FCIC certifies that.this regulation will 
not have a significant economic impact 


on a substantial number of small 
entities. Program requirements for the 
Federal crop insurance program are the 
same for all producers regardless of the 
size of their farming operation. For 
instance, all producers are required to 
submit an application and acreage 
report to establish their insurance 
guarantees, and compute premium 
amounts, or a notice of loss and 
production information to determine an 
indemnity payment in the event of an 
insured cause of crop loss. Whether a 
producer has 10 acres or 1000 acres, 
there is no difference in the kind of 
information collected. To ensure crop 
insurance is available to small entities, 
the Federal Crop Insurance Act 
authorizes FCIC to waive collection of 
administrative fees from limited 
resource farmers. FCIC believes this 
waiver helps to ensure small entities are 
given the same opportunities to manage 
their risks through the use of crop 
insurance. A Regulatory Flexibility 
Analysis has not been prepared since 
this regulation does not have an impact 
on small entities, and, therefore, this 
regulation is exempt from the provisions 
of the Regulatory Flexibility Act 

(5 U.S.C. 605). 


Federal Assistance Program 


This program is listed in the Catalog 
of Federal Domestic Assistance under 
No. 10.450. 


Executive Order 12372 


This program is not subject to the 
provisions of Executive Order 12372 
which require intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
part 3015, subpart V, published at 48 FR 
29115, June 24, 1983. 


Executive Order 12988 


This rule has been reviewed in 
accordance with Executive Order 12988 
on civil justice reform. The provisions 
of this rule will not have a retroactive 
effect. The provisions of this rule 
preempt State and local laws to the 
extent such State and local laws are 
inconsistent herewith. With respect to 
any direct action taken by FCIC under 
the terms of the crop insurance policy, 
the administrative appeal provisions 
published at 7 CFR part 11 and 7 CFR 
part 400, subpart J for the informal 
administrative review process must be 
exhausted before any action for judicial 
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review of any determination made by 
FCIC may be brought. 


Environmental Evaluation 


This action is not expected to have a 
significant economic impact on the 
quality of the human environment, 
health, and safety. Therefore, neither an 
Environmental Assessment nor an 
Environmental Impact Statement is 
needed. 


Background 

FCIC proposes to amend 7 CFR part 
457 (Common Crop Insurance 
Regulations) by revising 7 CFR 457.162 
(Nursery Crop Insurance Provisions) 
and 7 CFR 457.163 (Nursery Peak 


Inventory Endorsement). The provisions 


will be effective for the 2008 and 
succeeding crop years. The changes to 
the provisions for insuring nursery 
production are as follows: 


Section 457.162 Nursery Crop 
Insurance Provisions 

Section 1—FCIC is proposing to 
amend the definition of ‘‘liners’’ to 
remove language that specifies an 
established root system for a liner plant 
must reach the sides of the container 
and to remove language regarding the 
firm root ball. This change is necessary 
because liners are also known as starter 
plants, which often have not developed 
a root system that reaches the sides of 
the containers. While no one 


commented on this when the provisions 


regarding liners were first proposed, 
RMA has since received complaints 
from the nursery industry advising the 
cited language is agronomically 
incorrect and could adversely affect 
insurability of liners. By the time most 


liners have reached the point where the 


root system reaches the side of the 
container, they have already been sold 
or are ready to be sold. Therefore, 
without this change, most liners would 
be uninsurable while they are in the 
nursery and during the period of 
greatest risk of loss. 


7 CFR 457.163 Nursery Peak Inventory 


Endorsement 

Section 7—FCIC is proposing to 
amend provisions to clarify that the 
maximum increase in the amount of 
insurance under the Nursery Peak 
Inventory Endorsement is limited to 


_ twice the amount of insurance under the 


Nursery Crop Insurance Provisions. As 
stated, the peak amount of insurance is 
limited to 200 percent of the basic unit 
value. This means that if a basic unit 
value is $50 and the producer had 50 
percent coverage, the amount of 
insurance would be $25. Under the 
current language, the producer could 


increase the peak amount of insurance 
to $100 (200 percent of $50 basic unit 
value), which is a four fold increase in 
liability. FCIC never intended to allow 
more than a two fold increase in 
liability because to allow a larger 
increase could encourage insureds to 
carry minimum year-round coverage 
and maximize coverage under Peak 


Inventory Endorsement during high-risk 


periods. This could adversely affect 
indemnities paid and amount of 
premium owed to maintain an 
actuarially sound program. 


List of Subjects in 7 CFR Part 457 


Crop insurance, Nursery, Reporting 
and recordkeeping requirements. 


Accordingly, as set forth in the 
preamble, the Federal Crop Insurance 
Corporation proposes to amend 7 CFR 
part 457 the Common Crop Insurance 
Regulations effective for the 2008 and 
succeeding crop years, to read as 
follows: 


PART 457—COMMON CROP 
INSURANCE REGULATIONS 


1. The authority citation for 7 CFR 
part 457 continues to read as follows: 


Authority: 7 U.S.C. 1506(]), 1506(p). 


2. Revise the definition of “liners” in 
paragraph 1 of § 457.162 to read as 
follows: 


§ 457.162 Nursery crop insurance 
provisions. 
* * * * * 


1. Definitions. 


* * * * * 


Liners. Plants produced in standard 
nursery containers that are equal to or 
greater than 1 inch in diameter 


(including trays containing 200 or fewer 


individual cells, unless specifically 


provided by the Special Provisions) but 


less than 3 inches in diameter at the ° 
widest point of the container or cell 
interior, have an established root 
system, and meet all other conditions 
specified in the Special Provisions. 

* * * * * 


3. Amend paragraph 7 of § 457.163 to 


read as follows: 


§ 457.163 Nursery peak inventory 
endorsement. 
* * * * * 
7. Liability Limit. 
The peak amount of insurance is 


limited to 200 percent of the amount of 
insurance established under the Nursery . 


Crop Insurance Provisions. 


Signed in Washington, DC, on August 21, 
2006. 


Eldon Gould, 


Manager, Federal Crop Insurance 
Corporation. 


[FR Doc. E6—14364 Filed 8-31-06; 8:45 am] 
BILLING CODE 3410-08-P 


DEPARTMENT OF HEALTH AND 


HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 


42 CFR Part 422 
[CMS-4121-P] 
RIN 0938-A054 


Medicare Program; Prohibition of 
Midyear Benefit Enhancements for 
Medicare Advantage Organizations 
Offering Plans in Calendar Year 2007 
and Subsequent Calendar Years 


AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS. 
ACTION: Proposed rule. 


SUMMARY: This proposed rule would 
prohibit Medicare Advantage (MAs) 
organizations, including organizations 
offering employer/union group kealth 
plans (EGHPs) (that is, plans that enroll 
both beneficiaries and employer/union 
members (plans open to general 
enrollment) and plans that are not open 
to general enrollment), from making 
midyear changes to nondrug benefits, 
premiums, and cost-sharing submitted 
in their approved bids for a given 
contract year. Programs of all-inclusive 
care for elderly (PACE) would not be 
subject to the provisions of this 
proposed rule and could continue to 
offer enhanced benefits as specified in 
our guidance for PACE plans. 

DATES: To be assured consideration, 
comments must be received at one of 
the addresses provided below, no later 
than 5 p.m. on October 31, 2006. 
ADDRESSES: In commenting, please refer 
to file code CMS—4121—P. Because of 
staff and resource limitations, we cannot 
accept comments by facsimile (FAX) 
transmission. 

You may submit comments in one of 
four ways (no duplicates, please): 

1. Electronically. You may submit 
electronic comments on specific issues 
in this regulation to http:// 
www.cms.hhs.gov/eRulemaking. Click 
on the link ‘“‘Submit electronic 
comments on CMS regulations with an 
open comment period.” (Attachments 
should be in Microsoft Word, 
WordPerfect, or Excel; however, we 
prefer Microsoft Word.) 
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2. By regular mail. You may mail 
written comments (one original and two 
copies) to the following address only: 

Centers for Medicare & Medicaid 
Services, Department of Health and 
Human Services, Attention: CMS—4121-— 
P, P.O. Box 1850, Baltimore, MD 21244— 
1850. 

Please allow sufficient time for mailed 
comments to be received before the 
close of the comment period. 

3. By éxpress or overnight mail. You 
may send written comments (one 
original and two copies) to the following 
address only: Centers for Medicare & 
Medicaid Services, Department of 
Health and Human Services, Attention: 
CMS-4121-P, Mail Stop C4—26-05, 
7500 Security Boulevard, Baltimore, MD 
21244-1850. 

4. By hand or courier. If you prefer, 
you may deliver (by hand or courier) 
your written comments (one original 
and two copies) before the close of the 
comment period to one of the following 
addresses. If you intend to deliver your 
comments to the Baltimore address, 
please call telephone number (410) 786— 
9994 in advance to schedule your — 
arrival with one of our staff members. 
Room 445-G, Hubert H. Humphrey 
Building, 200 Independence Avenue, 
SW., Washington, DC 20201; or 7500 
Security Boulevard, Baltimore, MD, 
21244-1850. 

(Because access to the interior of the 
HHH Building is not readily available to 
persons without Federal Government 
identification, commenters are 
encouraged to leave their comments in 
the CMS drop slots located in the main 
lobby of the building. A stamp-in clock 
is available for persons wishing to retain 
a proof of filing by stamping in and 
retaining an extra copy of the comments 
being filed.) 

Comments mailed to the addresses 
indicated as appropriate for hand or 
courier delivery may be delayed and 
received after the comment period. 

For information on viewing public 
comments, see the beginning of the 
SUPPLEMENTARY INFORMATION section. 
SUPPLEMENTARY INFORMATION: 

Submitting Comments: We welcome 
comments from the public on all issues 
set forth in this rule to assist us in fully 
considering issues and developing 
policies. You can assist us by 
referencing the file code CMS—4121-P 
and the specific “issue identifier’ that 
precedes the section on which you 
choose to comment. 

Inspection of Public Comments: All 
comments received before the close of 
the comment period are available for 
viewing by the public, including any 
personally identifiable or confidential 


business information that is included in 
a comment. We post all comments 
received before the close of the 
comment period on the following Web 
site as soon as possible after they have 
been received: http://www.cms.hhs.gov/ 
eRulemaking. Click on the link 
“Electronic Comments on CMS 
Regulations” on that Web site to view 
public comments. 

Comments received timely will also 
be available for public inspection as 
they are received, generally beginning 
approximately 3 weeks after publication 
of a document, at the headquarters of 
the Centers for Medicare & Medicaid 
Services, 7500 Security Boulevard, 
Baltimore, Maryland 21244, Monday 
through Friday of each week from 8:30 
a.m. to 4 p.m. To schedule an 
appointment to view public comments, 
phone 1-800-743-3951. 

FOR FURTHER INFORMATION CONTACT: 
Christopher McClintick (410) 786-4682, 


I. Background 


[If you choose to comment on issues 
in this section, please include the 
caption “Background” at the beginning 
of your comments. | 

Title Il of the Medicare Prescription 
Drug, Improvement, and Modernization 
Act of 2003 (MMA) (Pub. L. 108-173) 
made important changes to the 
Medicare+Choice (M+C) program under 
Part C of Medicare and renamed the 
program Medicare Advantage (MA). In 
the August 3, 2004 Federal Register (69 
FR 46866), we published a proposed 
rule that set forth the provisions that 
would implement Title II of the MMA. 
Subsequently, in the January 28, 2005 
Federal Register (70 FR 4588), we 
published a final rule to implement our 
proposals. The changes that MMA made 
to the MA program— 

e Provided for regional plans that 
have made private plan options 
available to many more beneficiaries, 
especially those in rural areas. 

e Expanded the number and type of 
plans provided for, so that more 
beneficiaries can choose from Health 
Maintenance Organizations (HMOs), 
Preferred Provider Organization (PPO) 
plans, and Private Fee-for-Service (FFS) 
plans, and further authorized Medical 
Savings Account (MSA) plans, if 
available where the beneficiary lives. 

e Enriched the range of benefit 
choices available to enrollees including 
improved prescription drug benefits 
under the new Medicare Part D. 

e Provided incentives to contracting 
health plans to create specialized plans 
to coordinate and manage care in ways 
that comprehensively serve those with 
complex and disabling diseases and 
conditions. 


¢ Used competition among MA plans 
to improve service, improve benefits, 
invest in preventive care, and hold costs 
down in ways that attract enrollees. 

e Enhanced and stabilized payments 
to contracting organizations, improved 
program design, introduced new 
flexibility for plans, and reduced 
impediments to plan participation. 

e Advanced the goal of i improving 
quality and increasing efficiency in the 
overall health care system. 

Over time, organizations offering MA 
plans will be under continued 
competitive pressure to improve 
benefits, reduce premiums and cost 
sharing, and improve networks and 
services in order to gain or retain 
enrollees. In addition, we expect MA 
organizations offering plans to use 
integrated health plan approaches such 
as disease prevention, disease 
management, and other care 
coordination techniques. In doing so, 
integrated plans that combine the 
original Parts A and B of Medicare and 
the new Part D drug benefit and apply 
these innovative techniques must pass 
on savings that may result from these 
care coordination techniques to the 
enrollee through reduced premiums or 
additional benefits. 

In conjunction with the new Part D 
drug benefit required under Title I of 
MMA, which was finalized in the 
January 28, 2005 Federal Register (70 
FR 4194), changes made in the MMA to 
the MA program are intended to bring 


_ about broad-based improvements to the 


Medicare program’s benefit structure, 
including improved prescription drug 
coverage under the MA program. 
Organizations offering local and 
regional coordinated care MA plans 
must offer at least one plan with the 
Medicare prescription drug benefit or an 
actuarially equivalent drug benefit. 
Beginning in 2006, payments for local 
and regional MA plans are based on 
amounts submitted in bids rather than 
on a statutory formula. MA 
organizations offering health plans 
submit an annual aggregate bid amount 
for each MA plan. An aggregate plan bid 
is based upon the MA organization’s 
determination of expected costs in the 
plan’s service area for the national . 
average beneficiary for providing 
nondrug benefits (that is, original 
Medicare (Part A and Part B) benefits), 
Part D basic prescription drugs, and 
supplemental! benefits (including 
reductions in cost sharing). For an MA 
plan’s coverage of original Medicare 
benefits, our payment to an MA 
organization depends on the 


- relationship of the plan’s basic A/B bid 


to a “benchmark” amount determined 
through a statutory formula (for regional 


| 
| 
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plans the benchmark is based in part on 
bids submitted in the region). For a plan 
with a basic A/B bid below its 
benchmark, we pay the MA organization 
the basic A/B bid amount, adjusted by 
the individual enrollee’s risk factor, 
plus the rebate amount. (The rebate is 
75 percent of the difference between the 
plan bid and benchmark, and is used to 
provide mandatory supplemental 
benefits or reductions in Part B or Part 
D premiums. The government retains 
the other 25 percent.) For a plan with 

a bid equal to or above its benchmark, 
we pay the MA organization the plan 
benchmark, adjusted by the individual 
enrollee’s risk factor. The MA 
organization is required to charge any 
difference between its bid and the 
benchmark in the form of a premium. 


Il. Provisions of the Proposed Rule 


{If you choose to comment on issues 
in this section, please include the 
caption “Provisions of the Proposed ’ 
Regulations” at the beginning of your 
comments. 


In the August 3, 2004 Federal 
Register (69 FR 46866), we proposed to 
prohibit MA organizations from offering 
midyear benefit enhancements (MYBEs) 
that is, enhanced benefits or reductions 
in premiums or cost-sharing amounts 
not specified in the approved bid for the 
calendar year (CY) in question. In 
commenting on the August 3, 2004 
proposed rule, several commenters 
objected to our proposal to eliminate 
MYBEs. These commenters believed 
that we could allow MYBEs without 
affecting the integrity of the bidding 
process. 

In the January 28, 2005 final rule (70 
FR 4639), we noted that under the 
previous M+C program, we permitted 
M+C organizations to offer new plans 
midyear and to offer MYBEs to existing 
benefit packages. In the final rule (70 FR 
4640), we also noted that MYBEs 
“* * * would be a de facto adjustment 
to the benefit packages from which bids 
were submitted earlier in the year.”’ In 
our related final rule (published January 
28, 2005 (70 FR 4301)) implementing 
the Medicare prescription drug benefit 
(Part D regulations), we stated that 
MYBEs ‘“‘* * * would be de facto 
acknowledgement that the revenue 
requirements submitted by the plan 
were overstated.”’ We also note that the 
Part D regulations do not permit MYBEs 
under any circumstances. Although we 
acknowledged that MYBEs could 
threaten the integrity of the bidding 
process, in response to comments on the 
August 3, 2004 proposed rule, we 
decided to permit them on an interim 
basis under limited circumstances. 


Therefore, in the January 28, 2005 final 
rule (70 FR 4640), we stated that we 
would permit MYBEs to nondrug 
benefits only under the following 
circumstances: 

e An MYBE can be effective no earlier 
than July 1 of the contract year, and no 
later than September 1 of the contract 
year; 

e MA organizations cannot submit 
MYBE applications later than July 31 of 
the contract year; and 

e Twenty-five percent of the value of 
the MYBE will be retained by the 
government. 

If the MYBE meets the circumstances 
described above, the requesting MA 
organization— 

e Must “submit, for each plan or 
segment, a revised bid and any 
supporting documentation related to the 
enhancement, including information on 
where the revenue requirements were 
overstated in the annual June bid 
submission;” and 

e Would be subject to CMS 
consideration of “whether there is a 
current year MYBE request when 
analyzing a plan’s bid for the following 

ear.” 

In the final rule, we exempted the 
program of all-inclusive care for the 
elderly (PACE) plans and employer/ 
union group health plans (EGHPs) that 
are not open to general enrojlment (that 
is, both the ‘800 series” employer-only 
plans and group plans where we 
contract directly with the employer/ 
union offering an MA product, now 
referred to collectively as employer/ 
union-only group waiver plans 
(EGWPs)) from the new restrictions on 
MYBEs. As stated in the final rule (70 
FR 4640), we exempted PACE plans in 
order to promote coordination of Part C 


~ and Part D benefits with the benefits 


PACE plans are required to offer under 
section 1894 of the Act. In the January 
28, 2005 final rule, we also noted that 
we did not believe that the competitive 
nature of the bidding process was 
affected if benefit packages for PACE 
organizations or EGHPs not open to 
general enrollment were adjusted 
midyear in accordance with our 
guidance. 

In addition, we stated (70 FR 4640) 
that we considered this policy to be an 
interim policy “‘for the initial years” of 
the competitive bidding system, and 
indicated we would ‘“‘review whether 
there is a continuing need for this 
policy.” We have reevaluated our MYBE 
policy over the course of the first 
contract year of the new bidding 
process, and believe that there is no 
longer a need for this interim policy. We 
note that this policy was intended to | 
assist MA organizations during the 


initial phase of the new bidding process, 
while ensuring that beneficiaries have a 
choice of plans. We believe the focus. 
should now be solely on ensuring the 
integrity of the bidding process 
established by statute so that there will 
be an even playing field for 
organizations and, as a result, a choice 
of health plan options for beneficiaries. 

We believe that continuing the 
current MYBE policy would threaten 
the integrity of the competitive bidding 
process established by the MMA. Under 
the bidding process, MA organizations 
compete with one another by submitting 
plan bids that specify the revenue 
requirements for offering the various — 
components of their health plans. We 
believe that permitting MYBEs could 
undermine the integrity of the 
competitive bidding process as MA 
organizations, knowing that they could 
alter their benefit packages after the 
bidding process was complete, could - 
misrepresent their actual costs to 
provide benefits (overbid) and 
noncompetitively revise their benefit 
packages later in the year. More 
specifically, we believe that MYBEs 
offered in July or September of the 
contract year would be offered in a way 
primarily to attract individuals in their 
initial coverage election period (ICEP). 
We believe that such individuals are 
very attractive to MA organizations 
because of their relatively low 
utilization (they are new to the program 
and tend to be healthier) and because of 
their numbers (nationally, over 100,000 
individuals per month “age-in’” to 
Medicare). Additionally, we estimate 
that organizations planning on revising 
their bids through MYBEs could overbid 
by approximately 2—3 percent in order 
to distinguish themselves from other 
plans later in the year and attract ICEP 
beneficiaries. 

Using the MYBE process in this 
manner would undermine the 
competitive nature of the bidding 
process in two ways. First, it would 
encourage overbidding, and second, it 
would penalize MA organizations that 
do not attempt to ‘‘game the system”’ 
and which instead offer a bid that more 
accurately represents their costs to offer 
benefits over the full course ofa 
contract year. 

While it is too early in the MA 
program to quantify the percentage of 
plans that we believe would use MYBEs 
to bolster plans later in the year, we will 
gather data and incorporate our findings 
in our response to public comment, as 
appropriate. We believe, however, that 
allowing MYBEs in 2006 has served its 
purpose-to ease the transition to the : 
new, more competitive MA program. 
We are equally convinced that our 


| 

| 

| 
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primary goal going forward must be to 
ensure, as mandated by statute, that 
plans compete on an even playing field 
and that beneficiaries will gain in terms 
of cost, plan choices, and generosity of 
benefits. We believe we can help — 
achieve this goal only if MYBEs are not 
permitted in subsequent years. 

Furthermore with respect to MYBEs, 
we do not believe that nondrug benefits 
should be treated differently than Part D 
benefits. Similarly, with respect to all 
EGHPs including EGWPs, we believe 
that the integrity of the competitive 
bidding process overrides any possible 
program benefit from MYBEs. Therefore 
beginning with CY 2007, we are 
proposing that MA organizations, 
including all organizations offering 
EGHPs, would not be permitted to make 
any midyear changes in benefits, 
premiums, or cost-sharing, even under 
the circumstances in which these types 
of changes were permitted in CY 2006. 
This includes EGHPs that enroll both. 
beneficiaries and employer/union 
members (in other words plans open to 
general enrollment) and plans not open 
to general enrollment. We note that 
programs of all-inclusive care for the 
elderly (PACE) would be able to 
continue to offer MYBEs in accordance 
. with our guidance for PACE plans. 


III. Response to Comments 
Because of the large number of items 


of correspondence we normally receive 


on Federal Register documents 
published for comment, we are not able 
to acknowledge or respond to them 
individually. We will consider all 
comments we receive by the date and 
time specified in the DATES section of 
this preamble, and, when we proceed 
with a subsequent document, we will 
respond to the comments in the 
preamble to that document. 


IV. Collection of Information 
Requirements 


This document does not impose 
information collection and 
recordkeeping requirements. 
Consequently, it need not be reviewed 
by the Office of Management and 
Budget under the authority of the 
Paperwork Reduction Act of 1995. 


V. Regulatory Impact Statement 


[If you choose to comment on issues 
in this section, please include the 
caption “Regulatory Impact Statement”’ 
at the beginning of your comments.] 

We have examined the impact of this 
rule as required by Executive Order 
12866 (September 1993, Regulatory 
Planning and Review), the Regulatory 
Flexibility Act (RFA) (September 19, 
1980, Pub. L. 96-354), section 1102(b) of 


the Social Security Act, the Unfunded 
Mandates Reform Act of 1995 (Pub. L. 
104—4), and Executive Order 13132. 

Executive Order 12866 directs 
agencies to assess all costs and benefits 
of available regulatory alternatives and, 
if regulation is necessary, to select 
regulatory approaches that maximize 
net benefits (including potential 
economic, environmental, public health 
and safety effects, distributive impacts, 
and equity). A regulatory impact 
analysis (RIA) must be prepared for 
major rules with economically 
significant effects ($100 million or more 
in any 1 year). This rule does not reach 
the economic threshold and thus is not 
considered a major rule. However, we 
are requesting comments regarding the 
possible impact of our proposal to 
prohibit MYBEs. 

The RFA requires agencies to analyze 
options for regulatory relief of small - 
businesses. For purposes of the RFA, 
small entities include small businesses, 
nonprofit organizations, and small 
governmental jurisdictions. Most 
hospitals and most other providers and 
suppliers are small entities, either by 
nonprofit status or by having revenues 
of $6 million to $29 million in any 1 
year. Individuals and States are not 
included in the definition of a small 
entity. The MA program, by having both 
regional and local plans, provides an 
opportunity for health insurance entities 
of all types and most sizes (but probably 
not below the “small” insurance entity 
cutoff level defined by the SBA ($6 
million), which is lower than appears 
viable for a comprehensive, risk-bearing 
insurance plan) to participate. 
Therefore, we are not preparing an 
analysis for the RFA because we have 
determined that this rule will not have 
a significant economic impact on a 
substantial number of small entities. 

In addition, section 1102(b) of the Act 
requires us to prepare a regulatory 
impact analysis if a rule may have a 
significant impact on the operations of 
a substantial number of small rural 
hospitals. This analysis must conform to 
the provisions of section 603 of the 
RFA. For purposes of section 1102(b) of 
the Act, we define a small rural hospital 
as a hospital that is located outside of 
a Metropolitan Statistical Area and has 
fewer than 100 beds. We are not 
preparing an analysis for section 1102(b) 
of the Act because we have determined 
that this rule will not have a significant 
impact on the operations of.a substantial 
number of small rural hospitals. 

Section 202 of the Unfunded 
Mandates Reform Act of 1995 also 
requires that agencies assess anticipated 
costs and benefits before issuing any 
rule whose mandates require spending 


in any 1 year of $100 million in 1995 
dollars, updated annually for inflation. 
That threshold level is currently 
approximately $120 million. This rule 
will have no consequential effect on 
State, local, or tribal governments or on 
the private sector. 

Executive Order 13132 establishes 
certain requirements that an agency 
must meet when it promulgates a 
proposed rule (and subsequent final 
rule) that imposes substantial direct 
requirement costs on State and local 
governments, preempts State law, or 
otherwise has Federalism implications. 
Since this regulation does not impose 
any costs on State or local governments, 
the requirements of E.O. 13132 are not 
applicable. 

In accordance with the provisions of 
Executive Order 12866, this regulation 
was reviewed by the Office of 
Management and Budget. 

(Catalog of Federal Domestic Assistance 
Program No. 93.773, Medicare—Hospital ~ 
Insurance; and Program No. 93.774, 
Medicare—Supplementary Medical 
Insurance Program) 


Dated: May 5, 2006. 
Mark B. McClellan, 
Administrator, Centers for Medicare & 
Medicaid Services. 
Approved: June 12, 2006. 
Michael O. Leavitt, 
Secretary. 
[FR Doc. 06-7394 Filed 8:45 am] 
BILLING CODE 4120-01-P 


DEPARTMENT OF TRANSPORTATION 


Pipeline and Hazardous Materials 
Safety Administration 


49 CFR Parts 171, 172, 173, 174, and 
178 


[Docket No. PHMSA-06-25736 (HM-231)] 
RIN 2137-AD89 


Hazardous Material; Miscellaneous 
Packaging Amendments 


AGENCY: Pipeline and Hazardous 
Materials Safety Administration 
(PHMSA), DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: In this NPRM, PHMSA is 
proposing to make miscellaneous 
amendments to the Hazardous Materials 
Regulations (HMR) based on changes to 
packaging requirements in the United 
Nations Recommendations on the 
Transport.of Dangerous Gaods, petitions 
for rulemaking received in accordance 
with requirements specified in 49 CFR 
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106.95, and PHMSA initiative. These 
proposed amendments are intended to 
clarify certain regulatory requirements 
specific to bulk and non-bulk packaging. 
The amendments proposed in this 
NPRM also include incorporation of 
requirements for construction, 
maintenance and use of Large 
Packagings, clarification of specification 
marking requirements, and revisions to 
packaging definitions. 

DATES: Comments must be received by 

~ November 30, 2006. 


ADDRESSES: You may submit comments 
to the docket number PHMSA-06-— 
25736 (HM-—231) by any of the following 
methods: 

e Web Site: http://dms.dot.gov. 
Follow the instructions for submitting 
comments on the DOT electronic docket 
site. 

e Fax: 1-202-493-2251. 

e Mail: Docket Management System; 
U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
Room PL-401, Washington, DC 20590- 
0001. If sent by mail, comments are to 
be submitted in two copies. Persons 
wishing to receive confirmation of 
receipt of their comments should 
include a self-addressed stamped 
postcard. 

e Hand Delivery: Docket Management 
System; Room PL—401 on the plaza level 
of the Nassif Building, 400 Seventh 
Street, SW., Washington, DC, between 9 
a.m. and 5 p.m. Monday through Friday, 
except Federal holidays. 

Instructions: All submissions must 
include the agency name and docket 
number or Regulatory Identification 
Number (RIN) for this rulemaking. All 
comments received will be posted 
without change to http://dms.dot.gov 
including any personal information 
provided. You may review DOT’s 


complete Privacy Act Statement in the 
Federal Register published on April 11, 
2000 (volume 65, number 70; pages 
19477-—78) or you may visit http:// 
dms.dot.gov. 

Docket: For access to the docket to 
read background documents and 
comments received, go to http:// 
dms.dot.gov at any time or to Room PL- 
401 on the plaza level of the Nassif © 
Building, 400 Seventh Street, SW., 
Washington, DC between 9 a.m. and 5 
p.m., Monday through Friday, except 
Federal holidays. 

FOR FURTHER INFORMATION CONTACT: 
Arthur M. Pollack, Office of Hazardous 
Materials Standards, (202) 366-8553, or 
Donald Burger, Office of Hazardous 
Materials Technology, (202) 366-4545; . 
Pipeline and Hazardous Materials Safety 
Administration, U.S. Department of 
Transportation, 400 Seventh Street, 
SW., Washington, DC 20590-0001. 


SUPPLEMENTARY INFORMATION: 
I. Background 


On December 21, 1990, the Research 
and Special Programs Administration— 
the predecessor agency to the Pipeline 
and Hazardous Materials Safety 
Administration (PHMSA; we) 
—published a final rule (Docket HM— 
181; 55 FR 52402) based on the UN 
Recommendations on the Transport of 
Dangerous Goods (UN 
Recommendations). The final rule 
comprehensively revised the Hazardous 
Materials Regulations (HMR), 49 CFR 
parts 171 to 180, for harmonization with 
international standards. Included in 
these amendments was a change to 
hazardous materials packaging 
standards from detailed design 
specifications to performance oriented 
standards. This NPRM is designed 
primarily to clarify requirements 


specific to packaging issues and to 
reduce regulatory burdens on industry 
by incorporating changes into the HMR 
based on PHMSA’s own initiative and 
petitions for rulemaking submitted in 
accordance with 49 CFR 106.95. We are 
also proposing to add two new subparts 
to part 178: Subpart P—Large Packaging 
Performance-Oriented Standards and 
subpart Q—Testing of Large Packagings. 

In this NPRM, we are proposing the 
following revisions to the HMR: 

1. Revise, remove, and add definitions 
specific to packaging requirements. 

2. Amend export and import 
provisions in § 171.12. 

3. Revise § 172.101 Table entries for 
packaging requirements. 

4. Add and revise special provisions. 

5. Clarify shippers’ responsibilities for 
complying with packaging standards. 

6. Clarify requirements for stacking of 
bulk packaging. 

7. Correct error in general IBC 
requirements related to gauge pressure. 

8. Authorize bromine residue in cargo 
tanks. 

9. Clarify closure instructions for 
specification packagings. 

10. Add exceptions for marking of 
steel drums. 

11. Add an exception for marking of 
UN symbol with a stencil. 

12. Amend packaging variations. 

13. Add standards and provision for 
the manufacture and use of Large 
Packagings. 

In this NPRM, we are proposing to 
address eight petitions for rulemaking. 
We propose changes to the HMR based 
on six petitions. We are denying two 
petitions. The petitions are discussed in 
more detail in the appropriate sections 
of this preamble. The following table 
identifies the petitions addressed in this 
NPRM: 


Petition* 


Company 


Section 


Status of petition 


Monsanto Company 


Reusable Industrial Packaging Association 
Steel Shipping Container Institute 


Connelly Containers 
Association of Container Reconditioners 


Steel Shipping Container Institute 


Dangerous Goods Advisory Council 


§ 173.28(b) 
§ 178.601 (g) 


§ 171.12 


§ 178.503 


§§ 178.3(a) and 178.503(a) 


Amendments proposed 
based on petition. 

Denial. 

Amendments proposed 
based on petition. 

Denial. 

Amendments proposed 
based on petition. 
Amendments proposed 

based on and petition. . 
Amendments proposed 

based on petition. 
Amendments proposed 

based on petition. 


“Each of these petitions can be viewed at the Dockets Management System Web site at: http://dms.dot.gov/reports/rspa_report.cfm. 
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II. Summary of Proposed Regulatory 
Changes by Section 


Part 171 


Section 171.8. We propose to remove 
the definition for “strong outside 
container” and add a new definition for 
“strong outer packaging.” Currently, the 
HMR use the terms ‘‘strong outside 
container’ and “strong outer packaging” 
interchangeably; however, there is no 
definition for ‘‘strong outer packaging” 
in § 171.8. Therefore, we are proposing 
to remove the definition for ‘‘strong 
outside container’’ and add a definition 
for “strong outer packaging.”’ The term 
“strong outside container’ is used only 
once in the HMR in § 173.338; therefore, 
we are also proposing to revise the 
reference to read “strong outer 
packaging.” Use of one defined term 
when referring to “‘strong outer 
packaging” will clarify related 
packaging requirements. The proposed 
definition states ‘‘strong outer 
packaging”’ is the outermost enclosure 
for a hazardous material. As proposed, 
a strong outer packaging must meet the 
requirements of part 173, subpart B, but 
need not be tested in accordance with 
part 178 of the HMR. In addition, we 
propose a reference as a reminder to 
shippers intending to offer hazardous 
materials by air that § 173.27 applies to 
strong outer packagings. 

The Association of Container 
Reconditioners (ACR) petitioned 
PHMSA (P-—1359) to add definitions for 
“Remanufactured packaging,” ““Reused 
packaging,” and “Reconditioned 
packaging” to § 171.8. ACR contends 
that these definitions will be easier for 
the reader to find if they are in § 171.8. 
The definitions of “Remanufactured 
packaging” and ‘‘Reconditioned 
packaging” contain regulatory 
requirements; therefore we are not 
proposing to move the definitions to 
§ 171.8. However, we agree that there 
should be a reference to the definitions 
for “Remanufactured packaging” and 
“Reconditioned packaging” in § 171.8. 
Therefore, we are proposing to insert a 
reader’s aid into § 171.8 to make 
reference to the definitions and 
regulatory requirements in § 173.28. The 
meaning of the term ‘‘reuse”’ is evident 
based on its use in § 173.28 and is not 
used in the HMR other than this section. 
Therefore we see no compelling need to 
add a definition for ‘“Reused packaging” 
to § 171.8 at this time. 

In this NPRM we are proposing to 
revise the definitions for ‘““Bulk 
packaging” and “‘Non-bulk packaging” 
based_.on the particular packaging 
specification at issue and volumetric 
capacity. The current definitions read as 
follows: 


Bulk packaging means a packaging, other 
than a vessel or a barge, including a transport 
vehicle or freight container, in which 
hazardous materials are loaded with no 
intermediate form of containment and which 
has: 

(1) A maximum capacity greater than 450 
L (119 gallons) as a receptacle for a liquid; 

(2) A maximum net mass greater than 400 
kg (882 pounds) and a maximum capacity 
greater than 450 L (119 gallons) as a 
receptacle for a solid; or 

(3) A water capacity greater than 454 kg 
(1000 pounds) as a receptacle for a gas as 
defined in § 173.115 of this subchapter. 

Non-bulk packaging means a packaging 
which has: 

(1) A maximum capacity of 450 L (119 
gallons) or less as a receptacle for a liquid; 

(1) A maximum net mass greater of 400 kg 
(882 pounds) or less and a maximum 
capacity of 450 L (119 gallons) or less as a 
receptacle for a solid; or 

(2) A water capacity of 454 kg (1000 
pounds) or less as a receptacle for a gas as 
defined in § 173.115 of this subchapter. 


Monsanto Company petitioned 
PHMSA (P-—1173) to revise the 
definition for ‘“Non-bulk packaging”’ by 
changing “‘and”’ to “‘or’’ in paragraph (2) 
to read ‘“‘A maximum net mass of 400 kg 
(882 pounds) or less or a maximum 
capacity of 450 L (119 gallons) or less 
as a receptacle for a solid.” If this 
change were to be made, packagings 
with a volume greater than 450 L (119 
gallons) with a net mass of less than 400 
kg {882 pounds) would be defined as 
non-bulk packagings. It has been our 
long-standing interpretation that such 
packagings are defined as bulk 
packagings. Through letters of 
interpretation issued from the Office of 
Hazardous Materials Standards, we have 
stated the bulk packaging definition is 
based on the capacity of the receptacle, 
not on the actual amount contained 
therein at the time of shipment. We are 
not proposing to change the meaning of 
bulk packaging or non-bulk packaging 
in this NPRM, only clarify how they are 
defined. 

However, we agree the definitions for 
“Bulk packaging” and ‘‘Non-bulk 
packaging” should be revised to provide 
clarity in the HMR. For example, under 
the current language in the HMR, a 
person attempting to determine whether 
a UN 4G fiberboard box is a non-bulk 
packaging must first carefully read the 
definition for non-bulk packaging in 
§ 171.8 and must also read the standards 
for fiberboard boxes in § 178.516. A 
packaging manufacturer must consult 
§§ 171.8 and 178.516 to determine the 
restrictions on size and capacity before 
designing, constructing, and testing a 
UN 4G fiberboard box. 

To reduce confusion and clarify the 
definitions for “‘bulk packaging” and 
‘“non-bulk packaging,” in this NPRM, 


we propose to define the terms as 
follows: 


Bulk packaging means: 

(1) Any specification cargo tank, tank car, 
or portable tank constructed and marked in 
accordance with part 178 of this subchapter; 

(2) Any Specification 3AX, 3AAX or 3T 
cylinder constructed, marked and certified in 
accordance with subpart C of part 178 of this 
subchapter. 

(3) Any Industrial Packaging, Type A, Type 
B, Intermediate Bulk Container, Large : 
Packaging, or non-specification packaging 
that has a volumetric capacity of greater than 
450 L (119 gallons). 

Non bulk packaging means: 

(1) Any packaging constructed, marked, 
tested and certified as meeting the standards 
specified in Subparts L and M of Part 178 of 
this subchapter. 

(2) Except for Specifications 3AX, 3AAX 
and 3T, any Specification cylinder 
constructed, marked and certified in © 
accordance with subpart C of part 178 of this 
subchapter. 

(3) Any Industrial Packaging, Type A, Type 
B, Intermediate Bulk Container, Large 
Packaging, or non-specification packaging , 
that has a volumetric capacity of 450 liters 
(119 gallons) or less. 


In addition to the revised definitions, 
we are proposing to amend subpart L of 
part 178 to include capacity limitations 
applicable to individual DOT 
specification packagings. For example, a 
plywood box would be limited to a 
maximum volumetric capacity of 450 L 
(119 gallons). Using these proposed 
definitions, a person would determine 
that a UN 4G is a non-bulk packaging 
based on the definition in § 171.8 alone. 
Similarly, based on the proposed 
revisions to part 178, subpart L, a 
packaging manufacturer could 
determine the size and capacity 
restrictions in one section without 
referring back to § 171.8. 

The proposed revisions do not change 
the current thresholds under which 
packagings are defined as bulk or non- 
bulk. Rather, the intended effect of these 
revisions is to clarify the current 
definitions, thereby eliminating 
confusion and enhancing voluntary 
compliance. 

The definitions in this NPRM for 
“bulk packaging” and “non-bulk 
packaging” clarify packagings with a 
volume of 450 L (119 gallons) or less 
and with a gross mass of more than 400 
kg are defined as ‘“‘Non-bulk 
packagings.” Packagings with a volume 
greater than 450 L (119 gallons) and 
with a gross mass less than or equal to 
400 kg are defined as ‘Bulk 
packagings.” We are currently reviewing 
these definitions to determine if we 
should revise or eliminate the 
volumetric capacity limits for 
individual packagings and the impact of 
such revisions. Specifically, we are 
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considering eliminating the volumetric 
limit for boxes, IBC’s, and portable 
tanks. We ask commenters to address 
the following questions, to the extent 
possible, when submitting comments to 
the NPRM: 

1. Should we eliminate the volumetric 
limit for boxes, IBC’s, and portable 
tanks? 

2. What are the regulatory and/or cost 
impacts of eliminating the volumetric 
limit for boxes, IBC’s, and portable 
tanks? 

3. Would this be more consistent with 
the UN Recommendations? 

4. How should marking, labeling and 
placarding issues be addressed if the 
volumetric limit is removed or changed? 

In this NPRM, we are proposing to 
add new standards for Large Packagings 
and to revise § 178.801(i) to remove the 
requirement for approval before 
manufacture and use of Large 
Packagings. As a result, it is necessary 
to make minor revisions to the 
definition of Large Packaging. We are 
removing the reference to § 178.801, 
inserting references to the proposed new 
subparts P and Q to part 178, and 
removing the reference to gross mass to 
be consistent with the proposed changes 
to the definitions for “Bulk packaging”’ 
and ‘“‘Non-bulk packaging.” 

Section 171.12. Arch Chemicals, Inc. 
(“‘Arch’’) petitioned PHMSA (P—1431) to 
amend § 171.12, which establishes 
requirements for import and export 
shipments, to reference the marking 
requirement in § 172.313(b). Section 
172.313, paragraph (b) requires plastic 
and composite non-bulk packagings 
containing Division 6.1 material to be 
marked “POISON”. In its petition, Arch 
states that as a result of § 171.12 having 
no provision for compliance with 
§ 172.313, import shipments need not 
have this marking. Arch suggests that 
this is an inconsistency in the HMR. We 
agree this is an oversight and are 
proposing to add a new paragraph 
(b)(13) to § 171.12 to require import and 
export shipments transported under 
§ 171.12 to comply with § 172.313(b). 


Part 172 


The Hazardous Materials Table 
(HMT). In this NPRM, we are proposing 
to amend the entries for 
“Azodicarbonamide” and “Isosorbide-5- 
mononitrate.’’ Because these materials 
pose similar hazards, they are best 
packaged in the same manner as Musk 
xylene (5-tert-Butyl-2,4,6-trinitro-m- 
xylene); therefore we are changing their 
references for non-bulk packaging to 
§ 173.223. In addition, we are proposing 
to authorize the transportation of certain 
explosives in Large Packagings 
consistent with the UN 


Recommendations. Therefore several 
entries for explosives are revised to read 
“62” rather than ‘‘none”’ in Column (8c). 
In addition, we are proposing to make 
editorial changes to the special 
provisions and vessel stowage 
requirements for these entries in the 
HMT. 

Section 172.102. In this NPRM, we are 
proposing to add two new subparts to 
Part 178 to authorize the construction of 
Large Packagings. To authorize the use 
of these Large Packagings, we are 
proposing to revise paragraph (c)(4) to 
include provisions for Large Packagings. 
The revised language will specify that 
Large Packagings are authorized when a. 
table entry specifies Special Provision 
IB3 or IB8. In this section, we will also 
restrict the use of Large Packagings to 
Packing Group III materials, with the 
exception of the following PG II entries, 
which will be authorized via a new 
Special Provision 41: UN 2531, 
Methacrylic acid, stabilized and UN 
3291, Regulated medical waste, n.o.s. 
We are proposing to authorize these two 
Packing Group II entries to be consistent 
with the UN Recommendations. We © 
propose to insert a new Table 3 
authorizing Large Packagings and to 
revise Table 1 so 1B3 and IB8 reference 
the new Table 3. 

Section 172.514. We are proposing to 
add Large Packagings to the types of 
packagings that may be placarded on © 
only two opposite sides or labeled 
instead of placarded. 


Part 173 


Section 173.12. The Reusable 
Industrial Packaging Association (RIPA) 
petitioned PHMSA (P—1328) to amend 
§ 173.12(c), which establishes 
conditions for reuse of previously used 
packagings for the transportation of 
hazardous waste. In its petition, RIPA 
states that the minimum thickness ~ 
criteria specified in § 173.28(b)(4) for 
the reuse of metal and plastic drums 
and jerricans, should be applied to 
packagings reused for hazardous waste 
under the exception in § 173.12(c). RIPA 
believes this is an oversight‘and was 
inadvertently incorporated into the 
HMR as part of Docket HM-181 
(December 21, 1990; 55 FR 52401). 

- The exception in § 173.12(c) is not 
authorized for packaging intended to be 
used more than two times (initial use 
and the return shipment of the waste 
product). A package may only be 
shipped under this exception once and 
must meet the following conditions; (1) 
It may only be transported by highway; 
(2) it must be loaded by the shipper and 
unloaded by the consignee or shipped 
by a private motor carrier; and (3) the 
packaging may not be offered for 


transportation less than twenty four 
hours after it is finally closed for 
transportation and each package must 
be inspected for leakage and found to be 
free from leaks immediately prior to 
being offered for transportation. If the 
packaging is subsequently reused, it will 
be subject to the minimum thickness 
requirements in § 173.28(b)(4). The 
significant restrictions of §173.12(c) and _ 
fact that the exception may only be used 
once per packaging make it unnecessary 
to require a shipper to comply with the 
minimum thickness criteria in 
§ 173.28(b)(4). Therefore, we do not 
believe that these packages that comply 
with the restrictions in § 173.12(c) need 
to comply with the minimum thickness 
criteria in § 173.28(b)(4). We do not 
believe that the costs associated with 
the impacts of RIPA’s request are 
commensurate with the benefits. 
Section 173.22. We are proposing to 
revise the shipper’s responsibilities in 
§ 173.22(a)(4) to include the 
requirement to maintain a copy of the 
manufacturer notification, closure 
instructions, and supporting 
documentation for variations in 
§ 178.601(g). Current requirements 
specify that the person transferring the 
package to the shipper or distributor 
must furnish a copy of the notification; 
however, there is no requirement for the 
shipper to retain the documentation. 


Within an organization, a person other 


than the person who will be closing the 
package may receive the written 
notification. In addition, a packaging 
might not be filled and closed for 
months or years after it has been 
transferred to an individual or company. 
In these circumstances the written 
notification may be lost or unavailable 
to the person closing the package. We 
are proposing these changes to ensure 
each shipper will properly close 
ackagings. 
Section 173.24b. We are proposing a 


new paragraph to clarify that packages 


not designated and tested for stacking 
may not be stacked during 
transportation. In addition, we are 
proposing to clarify that packages 
intended for stacking may not have 
more weight superimposed upon them 
than is marked on the packaging. 
Section 173.28. We are proposing to 
add an additional sentence to 
paragraphs (a) and (f) to clarify that 
packagings not meeting minimum 
thickness criteria may not be 
reconditioned or remanufactured. 
Section 173.35. In paragraph (h)(2), 
we are proposing to correct an error in 
the pressure limitation for metal IBCs. 
Currently, paragraph (h)(2) prohibits the 
gauge pressure in a metal IBC from 
exceeding 110 kPa (16 psig) at 50 °C 
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(122 °F) or 130 kPa (18.9 psig) at 55 °C 
(131 °F). Use of the term ‘“‘gauge 
pressure” is an error. We are proposing 
to correct this by changing ‘‘gauge 
pressure’ to “vapor pressure.” 

Section 173.36. In this NPRM we are 
proposing to add two new subparts to 
Part 178 to authorize the manufacture of 
large packagings. In this section, we are 
adding operational requirements for the 
use of Large Packagings. This new 
section would address the Large 
Packaging filling limits and procedures. 
Before being filled and offered for 
transportation, every Large Packaging 
would be visually inspected to ensure 
that it is free from corrosion, 
contamination, cracks, or other damage 
that would render the Large Packaging 
unsafe for transportation. We are 
proposing that inner paper or flexible 
plastic packagings must be replaced 
with new inner packagings prior to 
reuse of the Large Packaging. We are 
also proposing requirements for mixed 


‘content Large Packagings based on the 


current non-bulk combination 
packaging requirements specified in 
§ 173.24a. 

Section 173.62. In accordance with 
the UN Recommendations, we are 
proposing to authorize Large Packagings 
for the transportation of certain 
explosives. We are proposing to revise 
packaging instruction 130 in the Table 
of Packing Methods to include certain 
Large Packagings. 

Section 173.223. We are proposing to 
revise this section for consistency with 
the proposed revised HMT entries for 
‘“‘Azodicarbonamide” and “‘Isosorbide-5- 
mononitrate.”’ 

Sections 173.240 through 173.242. We 
are proposing to amend these three 
generic bulk packaging sections to 
authorize Large Packagings and to 
reference § 172.102, Table 2 for 
determining authorized Large 
Packagings. In these sections we are also 
proposing to clarify that Large 
Packagings are not authorized for 
Packing Group I or II hazardous 
materials. 

Section 173.249. Under Docket HM— 
215G (69 FR 76043), published on 
December 20, 2004, we revised 
paragraph (c) to authorize the return of 
portable tanks containing a residue of 
bromine. In this NPRM, we propose to 
revise paragraph (b) to authorize the 
transportation of bromine residue in 
cargo tanks to facilitate the return of 
empty cargo tanks with a bromine 
residue. 

Section 173.338. We are proposing to 
remove the reference to “strong outside 
container” and replace it with ‘“‘strong 
outer packaging.” 


Part 174 


Section 174.63. In § 174.63, we are 
proposing to change the section title and 
paragraph (a) to reflect the addition of 
Large Packagings to the HMR. 


Part 178 


Section 178.2. Current requirements . 
in paragraph (c)(1)(ii) specify that 
closure instruction’ must be provided to 
whomever a packaging is transferred. 
However, the HMR do not specify how 
detailed the closure instructions must 
be or what they must include. As a 
result, shippers may not know how to 
properly close a package so it can be 
transported safely. Closure instructions 
generally must provide for a consistent 
and repeatable means of closure. To this 
end, the manufacturer’s closure 
instructions could specify a range of 
torque values applicable to the closure. 
Similarly, the closure instructions could 
include a specific closure method (e.g., 
tighten the cap until the bottle contacts 
the cap gasket and then tighten an 
additional 3/4 turn). As an alternative, 
the packaging and closure could be 
designed to ensure an effective closure. 
For example, the packaging could be 
designed with a stop feature or other 
indexing to indicate how the cap should 
be tightened. The manufacturer’s 
closure instructions should be 
consistent with the language in the test. 
report and must be written so the user 
is able to duplicate the closure method 
based on the instructions. In this NPRM, 
we are proposing to revise 
§ 178.2(c)(1)(ii) to clarify that closure 
instructions must provide for a 
measurable and repeatable means of 
closure consistent with the means of 
closure used for performance testing. 

Sections 178.3 and 178.503. The Steel 


Shipping Container Institute (SSI) 


petitioned PHMSA (P-1371) to modify 
marking requirements under 

§§ 178.3(a)(5) and 178.503(a)(10) for 
packagings with a gross mass of more 
than 30 kg (66 pounds). Currently, 
packages with a gross mass of more than 
30 kg (66 pounds) must be marked on 
the top or side. If the package marking 
is on the bottom, then a duplicate 
marking must be on the side or top. 
SSI’s petition relates to this duplicate 
marking. In its petition, SSI requests a 
change in the language in § 178.3(a)(5) 
to allow the duplicate marking, when 
applicable, to be a lesser design 
standard than is marked on the bottom 
of the package. For example, a package 


. would be tested and marked on the 


bottom as meeting the Packing Group I 
performance standard and the duplicate 
marking on the side would indicate that 
the packaging is certified to the Packing 


- proposing to revise § 178.601(g)(1) to 


Group II performance standard. In this 
NPRM, we are proposing to revise these 
two paragraphs to allow a lesser design 
standard on the side or top marking 
than that which is required on the 
bottom. This change would not impact 
safety and would allow drum 
manufacturers more flexibility when 
manufacturing and reusing drums. 

The Dangerous Goods Advisory 
Council (DGAC) petitioned PHMSA (P- 
1455) to allow stenciling of the United 
Nations symbol. The HMR do not now 
prohibit stenciling of the UN symbol; 
however, the current marking 
requirements in § 178.503 discourage 
stenciling because they do not tolerate 
even small gaps in the circle 
surrounding the letters “u” and ‘“‘n.” 
The only way to stencil the UN symbol 
without leaving gaps in the circle is to 
use a two-step stenciling system. DGAC 
states that controlling a two-step process 
introduces variability, which often 
results in a smeared image. In response, 
we are proposing to revise § 178.503 
paragraphs (a)(1) and (e)(1) to include 
an objective standard under which 
small gaps in the United Nations symbol 
would be permitted. So that the symbol 
will remain readily identifiable, we are 
proposing to restrict the gaps to a size 
no greater than ten percent of the 
circumference of the circle and the 
number of gaps to no more than three. 
In addition, we are proposing to amend 
the language in paragraph (a)(1) to 
authorize this exception. 

Sections 178.512 through 178.521. We 
are proposing to amend §§ 178.512 
through 178.521 to specify volumetric 
capacity may not exceed 450 L (119 


- gallons) for the following packaging 


design types: aluminum boxes, natural 
wood boxes, plywood boxes, 
reconstituted wood boxes, fiberboard 
boxes, plastic boxes, woven plastic bags, 


. plastic film bags, textile bags, and paper 


bags. We are proposing these revisions 
together with revisions to the 
definitions for “Bulk packaging” and 
“Non-bulk packaging” in an effort to 
eliminate uncertainty in determining if 
a package is a bulk package or a non- 
bulk package. 

Section 178.601. Under current 
requirements, § 178.601(g)(1) provides 
an exception (Variation 1) that allows a 
person to substitute an inner receptacle 
if they determine that the inner 
packaging, including its closure, 
maintains an equivalent level of 
performance. As written, the current 
requirements allow substitution of the 
inner receptacle without any 
documentation of how the person 
making the substitution concluded the 
inner receptacle is equivalent. We are 
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specify that the person making a change 
to a packaging design under the 
provisions of a selective testing 
variation must document in writing the 
methodology used. 

The Steel Shipping Container 
Institute (SSCI) petitioned PHMSA (P- 
1337) to make several changes to the 
provisions in § 178.601(g)(8), which 
apply to the approval of selective testing 
of steel drums that differ in minor 
respects from a tested type of drum. The 
changes proposed by SSCI would allow 
drums with capacities between twelve 
and fifty liters to be excepted from re- 
testing design types found under 
§ 178.601(g)(8). We are proposing to 
revise § 178.601(g)(8) include drums 
with a capacity of 12 liters (3 gallons) 
or more. However, we do not agree with 
SSCI that § 178.601(g)(8)(viii) should be 
changed to allow increased thickness of 
1.35 mm before being considered a 
“different packaging.” When a drum’s 
thickness is altered, the properties of the 
drum are changed, and further testing 
must be conducted. Therefore, we are 
not proposing this provision in SSCI’s 
petition. 

We are proposing to revise 
§ 178.601(k) to authorize a lesser 
quantity of test samples used in testing 
of stainless steel drums. PHMSA has 
issued numerous approvals to 
manufacturers authorizing the use of 
fewer than eighteen test samples. We are 
proposing to add the provisions found 
in these approvals to § 178.601(k). 

Section 178.700. We propose to revise 
the lower volumetric limit for flexible 
IBCs (FIBCs). In Docket HM—181E (59 
FR 38068), published July 26, 1994, we 
defined ‘“‘Body” as having a lower limit 
of 450 liters, thus precluding the 
manufacture of IBCs with a volume of 
less than 450 L. In reviewing the HMR, 
we have identified a gap in the 
allowable packaging specifications for 
flexible packagings with a capacity 
between 50 kg and 400 kg. To remedy 
this gap, we are proposing to allow bags 
between 50 kg and 400 kg to be 
manufactured and tested under IBC 
standards in subparts N and O of part 

178. We are currently reviewing the 
HMR to determine if we should 
eliminate the lower limit for other IBCs 
as well. To facilitate this review, we 
request comments addressing the 
following questions, to the extent 
possible, when submitting comments to 
the NPRM: 

1. Is it necessary to address flexible 
packagings/bags between 50 kg and 450 
kg or is there little or no practical 
application for such packagings? 

2. Should we remove the lower limit 
for all IBC design types? 


3. Is it necessary to add further testing 
requirements for IBCs with a capacity of 
450 liters (119 gallons) or less due to 
difference in the way non-bulk packages 
are handled in transportation? - 

4. Are the re-testing provisions for 
IBCs in part 180 sufficient for a 
packaging with a capacity less than 450 
liters (119 gallons)? 

Section 178.703. In § 178.503 we are 
proposing to revise language to 
authorize small gaps in the United 
Nations symbol. This would allow 
stenciling of the symbol. To make this 
change, it is also necessary to propose 
amended language to paragraph (a)(1)(i) 
to authorize stenciling of the United 
Nations symbol for IBCs. 

Connelly Containers petitioned 
PHMSA (P-—1356) to change the marking 
requirements for rigid fiberboard IBCs 
(11G). Specifically, Connelly Containers 
requests a change in the wording in 
§ 178.703(a)(iv) to except packagings of 
type 11G from the requirement to mark 
the month of manufacture. Connelly 
Containers states in its petition that 
non-bulk fiberboard boxes (4G) are only 
required to mark the year of 
manufacture while IBCs (11G) must 
have both month and year marked on 
the packaging. 

We are not proposing to adopt such 
changes. The reuse requirements for 
IBCs are different than those for non- 
bulk packagings such as 4G fiberboard 
boxes. It is necessary for a person who 
intends to reuse an IBC to know both 
the month and year of manufacture 
before refilling the packaging because 
these markings are used to determine if 
a retest is due. If a retest is due, the re- 
filler must retest the packaging prior to 
filling. 

Sections 178.705 through 178.710. We 
are proposing to move the lower limit 
for IBCs currently in the definition of 
“Body” in § 178.700 to the individual 
standards in §§ 178.705 through 
178.710. These are more appropriate 
sections for the lower limit and will 
result in better understanding of the 
individual IBC specifications. n 
addition, we are proposing to authorize 
smaller flexible IBCs in § 178.710 by 
decreasing the limit to 50 kilograms. We 
are retaining the 400 kilogram lower 
limit for rigid IBCs; however, as 
previously stated, we invite your 
comments on this issue. 

Section 178.801. In this NPRM, we 
propose to add new standards for Large 
Packagings. Therefore, the reference to 
UN standards for Large Packagings in 
§ 178.801(i) will no longer be necessary 


to authorize the use of Large Packagings. 


We propose to remove the third and 
fourth sentences in paragraph (i) of this 
section. 


Section 178.810. We are proposing a 
second drop test for IBCs with a 
capacity of 0.45 cubic meters (15.9 cubic 
feet) or less. In this NPRM, we are 
proposing to remove the lower limit of 
450 liters (119 gallons) and 0.45 cubic 
meters (15.9 cubic feet) from the 
specifications for FIBCs. Non-bulk 
packaging are handled in transportation 
in a different manner than IBC’s. Often 
loading and unloading of a transport 
vehicle is performed without the use of 
a mechanical handling device like a fork 
lift or hoist. Non-bulk packages are more 
likely to be dropped while in 
transportation. Therefore, over the past 
ten years, when issuing an approval 
issued in accordance with § 178.801(i) 
we have imposed an additional drop 
test for non-bulk capacity IBCs. We 
propose to incorporate this additional 
drop test in § 178.810. 

Section 178.815. We propose to revise 
§ 178.815 by adding a new paragraph 
(e)(4) to describe the passing criteria for 
the dynamic compression test. This 
revision clarifies existing requirements. 

Section 178.819. We are proposing to 
revise subparagraphs (b)(1) and (2) to 
clarify testing provisions and provide 
additional options when performing the 
vibration test. In paragraph (b)(1), we 
would clarify that water is a suitable test 
filler material for the vibration test. In 
paragraph (b)(2), we would clarify that 
a vibrating platform may be used that 
will rotary double-amplitude. 

Subparts P and Q to Part 178. Under 
Docket HM-215D (66 FR 33316), 
published June 21, 2001, we added a 
provision to authorize Large Packagings 
under approval from the Associate 
Administrator to § 178.801. In this 
NPRM, we are proposing to remove the 

approval requirement and add two new 
subparts (P and Q) to part 178 for the 
design, construction, and testing of 
Large Packagings. Adding the 
manufacture, testing and use 
requirements into the HMR provides 
additional flexibility and effectively 
removes the need to apply for an 
approval to manufacture and use these 
packagings in the United States. The 
design, construction and testing 
requirements are based on the UN 
Recommendations on the Transport of 
Dangerous Goods, Thirteenth Revised 
Edition (2003); Chapter 6.6 
Requirements for the Construction and 
Testing of Large Packagings. The 
regulatory layout and language is 
modeled on the current requirements for 
IBCs and includes: 

Section 178.900. This section 
discusses the general purpose and scope 
of Subpart P. 

Section 178.902. This section 
designates Large Packaging codes. For 
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example, “50” would designate rigid 
Large Packagings and ‘‘G’’, like other 
specification packagings, would 
designate fiberboard. 

Section 178.903. In this section we are 
proposing to specify requirements for 
certification marking of Large 
Packagings. The Large Packaging 
certification mark would be comprised 
of the following elements: the ““UN”’ 
symbol specified in § 178.503(e)(1), 
code numbers designating the Large 
Packaging design type, performance 
level achieved by the package (i.e., 
Packing Group), month and year of 
manufacture, country where the 
packaging was authorized (e.g., USA), 
name and address or symbol of the 
manufacturer, stacking test load in 
kilograms, and maximum permissible 
gross mass (for flexible Large 
Packagings, the maximum permissible 
load in kilograms). The NPRM. provides 
three examples of Large Packaging 
certification marking. 

Sections 178.904 through 178.909. 
Sections 178.904 through 178.909 
contain performance standards for Large 
Packagings. 

Section 178.1000. This section - 
describes the general purpose and scope 
of the new Subpart Q. 

Section 178.1001. In this section, we 
propose general testing, inspection, and 
recordkeeping requirements for Large 
Packagings. We propose to require 
design qualification testing to be 
conducted at the start of production of 
each new or different Large Packaging 
design type and to require production 
testing and inspection for each newly 
manufactured Large Packaging. In 
addition, Large Packaging 
manufacturers would be required to 
keep records for the qualification of 
each Large Packaging design type and 
for each periodic design re-qualification. 
Records would be maintained at each 
location where a Large Packaging is 
manufactured and at each location 
where Large Packaging design 
qualification and periodic design re- 
qualification testing is performed. 
Records would be required to be 
maintained for as long as Large 
Packagings are manufactured in 
accordance with each qualified design 
type and for at least two years thereafter. 

Section 178.1002. In this section, we 
propose requirements for the 
preparation of Large Packagings for 
testing. Preparation of packages, as 
required for non-bulk packagings and 
IBCs, includes requirements for filling 
and conditioning of packagings prior to 
conducting testing. 

Section 178.1010. This section _ 
establishes the drop test requirements 
for Large Packagings. The test 


requirements would be similar to those 
for IBCs and non-bulk packagings in 

§§ 178.603 and 178.810. Large 
Packagings intended to contain liquids 
would be required to be filled to at least 
ninety-eight percent of their capacity, 
and ninety-five percent for solids, in 
preparation for the drop test. Rigid 
Plastic Large Packagings and Large 
Packagings with plastic inner 
receptacles would be drop tested when 
samples and components have been 
conditioned to — 18 °C (0 °F). Samples 
of Large Packaging design types would 
be dropped onto a non-resilient, 
smooth, flat surface. The point of impact 
would be the most vulnerable part of the 
base of the Large Packaging being tested. 

Section 178.1011. This section 
contains provisions for a bottom lift test 
for Large Packagings design types 
designed to be lifted from the base. 

Section 178.1012. This section 
contains provisions for a top lift test for 
Large Packaging design types that are 
designed to be lifted from the top and 
Flexible Large Packagings designed to 
be lifted from the side. 

Section 178.1015. We propose to 
require a stacking test for all Large 
Packaging design types designed to be 
stacked. Rigid plastic Large Packagings 
that bear the stacking load would be 
subject to the stacking test for twenty- 
eight days; fiberboard and wooden Large 
Packagings would be subject to the 
stacking test for twenty-four hours; and 
all other Large Packagings intended to 
be stacked would be subject to the 
stacking test for five minutes. In this 
NPRM, we are proposing to make minor 
changes to § 178.815 for clarity and to 
define passing criteria for the dynamic 
compression test. The proposed new 
§ 178.1015 is modeled after the 
proposed revision to § 178.815. 

Section 178.1019. This section 
provides a vibration test for the 
qualification of all Large Packaging 
design types. Flexible Large Packagings 
would have to be capable of passing the 
vibrations test; all other Large Packaging 
design types would be subject to the 
vibration test. 


III. Sunset Provision 


In an effort to maintain up-to-date 
regulations and minimize regulatory 
burdens, PHMSA is considering 
including “sunset” provisions in some 
or all of the amendments proposed in 
this NPRM. The inclusion of sunset 
provisions in new regulatory 
requirements would cause those 
requirements to expire 10 years after the 
publication date of the final rule, unless 
repealed or extended sooner by the 
agency. Such a “sunset” provision 
would require us to initiate a future 


rulemaking proceeding, and to take 
account of intervening developments 
and data, in order to retain the 
regulation beyond its sunset date. A 
future rulemaking could extend the 
sunset date, revise or rewrite the 
changes to the HMR proposed in this 
NPRM, or completely revise the HMR. If 
we choose to do nothing, after the 
sunset date, the subject regulation 
would revert back to the language and 


. requirements in effect before the 


issuance of the final rule. We are 
inviting comments regarding the 
inclusion of a sunset provision for any 
or all of the requirements proposed in 
this NPRM. We ask that commenters 
address the safety, economic, and other 
policy considerations favoring or 
disfavoring sunsetting. 


IV. Rulemaking Analysis and Notices 


A. Statutory/Legal Authority for This 
Rulemaking 


This notice is published under 
authority of 49 U.S.C. 5103(b), which 
authorizes the Secretary of 
Transportation to prescribe regulations 
for the safe transportation, including 
security, of hazardous materials in 
intrastate, interstate, and foreign 
commerce. This notice adopts 
regulations to enhance the safe and 
secure transportation of hazardous 
materials by aircraft in intrastate, 
interstate, and foreign commerce. To 
this end, as discussed in detail earlier in 
this preamble, this notice revises 
miscellaneous HMR requirements 
applicable to hazardous materials 
packaging. 


B. Executive Order 12866 and DOT 
Regulatory Policies and Procedures 


This proposed rule is not considered 
a significant regulatory action under 
section 3(f) of Executive Order 12866 
and, therefore, was not subject to formal - 
review by the Office of Management and 
Budget. This proposed rule is not 
considered significant under the 


- Regulatory Policies and Procedures of 


the Department of Transportation (44 FR 
11034). 

The cost impacts of the changes 
proposed in this rulemaking are 
expected to be minimal. Many of the 
proposed amendments in this 
rulemaking are intended to clarify 
current regulatory requirements specific 
to the construction and use of non-bulk 
and bulk packagings and do not impose 
any additional costs on the regulated 
community. The most significant 
proposals in the NPRM relate to: (1) The 
manufacture, testing and use of a new 
packaging category called ‘‘Large 
packagings”’ (2) the information 
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required to be contained in a packaging © 


test report prepared by the person 
certifying compliance with the HMR; (3) 
requiring shippers to maintain a copy of 
the manufacture notification already 
under current requirements provided to 
them by the packaging manufacture; and 
(4) providing guidance to packaging 
manufacturers on how to instruct 
shippers to effectively assemble and 
close packagings. 

A “Large packaging” is a type of 
packaging design authorized by the UN 
Recammendations but currently only 
authorized in the HMR through an 
approval. Adding the manufacture, 
testing and use requirements into the 
HMR provides additional flexibility and 
effectively removes the need to apply 
for an approval to manufacture and use 
these packagings in the United States. 
This proposal will lead to a reduction in 
cost to the regulated community. This 
NPRM includes proposals to require 
Large Packaging manufacturers to keep 
records for the qualification of each 
design type and for each design 
requalification. We expect this 

‘recordkeeping requirement will apply to 
fewer than 10 regulated entities. Thus, 
the overall impact of this requirement 
will be minimal and will be more than 
offset by the additional flexibility 
provided by eliminating the current 
approval 

Currently under the HMR, a person 
certifying that a packaging meets the 
construction and testing requirements 
for UN standard packaging must retain 
documentation relative to the: (1) Name 
and address of the packaging 
manufacture and testing facility; (2) 
material of construction; (3) capacity, 
dimensions, closures, and method of 
closures; and (4) test results. However, 
all of the record retention requirements 
associated with UN standard packaging 
certification are currently spread out 
throughout the HMR. This NPRM 
proposes to locate all of the record 
retention requirements associated with 
UN standard packaging certification into 
a clear and concise location in the HMR. 
This proposal should not result in any 
additional cost impacts on the regulated 
community. 

We propose to require shippers to 
maintain a copy of the manufacture’s 
notification for one year. Current 
requirements specify that the packaging 
manufacturer must provide the 
notification. Our proposal to require the 
shipper to maintain a copy ofa 
document already provided to it should 
result in minimal, if any, additional 
cost. 

We are also proposing to revise the 
HMR by providing guidance to 
packaging manufacturers on how to * 


instruct shippers to effectively assemble 
and close packagings. Currently 
packaging manufacturers must provide 
closure instructions. There is still some 
confusion as to what closure methods 
are acceptable. We are proposing to 
revise the HMR to ensure that the 
manufacturer’s closure instructions are 
consistent with the language in the test 
report and are written so the user is able 
to duplicate the closure method based 
on the instructions. The rewording of 
this requirement will not result in any 
additional cost to industry. 


This NPRM is designed to increase 
the clarity of the HMR, thereby 
enhancing voluntary compliance with 
existing regulatory requirements while 
reducing compliance costs. Enhanced 
voluntary compliance by the regulated 
community improves overall safety. In 
addition, we anticipate many proposals 
contained in this rule will have 
economic benefits. For example, the 
NPRM proposes to broaden the scope of 
several packaging exceptions, which 
manufacturers and shippers may use to 
reduce transportation costs. Moreover, 
the incorporation of Large Packaging 
specifications into the HMR will 
eliminate the need for shippers to obtain 
an approval from PHMSA in order to 
use Large Packagings, thus increasing 
flexibility and reducing transportation 
costs. Finally, incorporation of the Large 
Packaging specifications into the HMR 
and adoption of other provisions 
intended to align the HMR with 
international standards will promote 
better understanding of the regulations, 
increased industry compliance, and the 
smooth flow of hazardous materials in 
transportation. 


C. Executive Order 13132 


This notice has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
13132 (‘‘Federalism’’). This notice 
preempts State, local, and Indian tribe 
requirements but does not propose any 
regulation with substantial direct effects 
on the States, the relationship between 
the national government and the States, 
or the distribution of power and 
responsibilities among the various 
levels of government. Therefore, the 
consultation and funding requirements 
of Executive Order 13132 do not apply. 


The Federal Hazardous Materials 
Transportation Law, 49 U.S.C. 5101- 
5127, contains an express preemption 
provision (49 U.S.C. 5125(b)) 
preempting State, local, and Indian tribe 
requirements on the following subjects: 


(1) The designation, description, and 
classification of hazardous materials; 


(2) The packing, repacking, handling, 
labeling, marking, and placarding of 
hazardous materials; 

(3) The preparation, execution, and 
use of shipping documents related to 
hazardous materials and requirements 
related to the number, contents, and 
placement of those documents; 

(4) The written notification, 
recording, and reporting of the 
unintentional release in transportation 
of hazardous material; or 

(5) The design, manufacture, 
fabrication, marking, maintenance, 
recondition, repair, or testing of a 
packaging or container represented, 
marked, certified, or sold as qualified 
for use in transporting hazardous 
material. 

This proposed rule addresses subject 
areas 1, 2, 3, and 5 above. If adopted as 
final, this rule would preempt any state, 
local, or Indian tribe requirements 
concerning these subjects unless the 
non-Federal requirements are 
“substantively the same”’ as the Federal 
requirements. 

Federal hazardous materials 
transportation law provides at Sec. 
5125(b)(2) that, if DOT issues a 
regulation concerning any of the 
covered subjects, DOT must determine 
and publish in the Federal Register the 
effective date of Federal preemption. 
The effective date may not be earlier 
than the 90th day following the date of 
issuance of the final rule and not later 
than two years after the date of issuance. 
PHMSA proposes that the effective date 
of Federal preemption will be 90 days 
from publication of a final rule in this 
matter in the Federal Register. 


D. Executive Order 13175 


This notice has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
13175 (“Consultation and Coordination 
with Indian Tribal Governments’’). 
Because this proposed rule does not 
have tribal implications and does not 
impose direct compliance costs, the 
funding and consultation requirements 
of Executive Order 13175 do not apply. 


E. Regulatory Flexibility Act, Executive 
Order 13272, and DOT Procedures and 
Policies 


The Regulatory Flexibility Act (5 
U.S.C. 601 et seq.) requires an agency to 
review regulations to assess their impact 
on small entities. An agency must 
conduct a regulatory flexibility analysis 
unless it determines and certifies that a 
rule is not expected to have a significant 
impact on a substantial number of small 
entities. This proposed rule would 
amend miscellaneous packaging 
provisions in the HMR to clarify 
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provisions based on our own initiatives 


_ and also on petitions for rulemaking. 


While maintaining safety, it would relax 
certain requirements. Many of the 
proposed amendments in this 
rulemaking are intended to clarify 
current regulatory requirements specific 
to the construction and use of non-bulk 
and bulk packagings and do not impose 
any additional costs on small entities. 

This proposed rule has been 
developed in accordance with Executive 
Order 13272 (‘Proper Consideration of 
Small Entities in Agency Rulemaking”’) 
and DOT’s procedures and policies to 
promote compliance with the 
Regulatory Flexibility Act to ensure that 
potential impacts of draft rules on small 
entities are properly considered. The 
changes proposed in this Notice will 
enhance safety, and I certify that this 
proposal, if promulgated, would not 
have a significant economic impact on 
a substantial number of small entities. 


F. Unfunded Mandates Reform Act of 
1995 


This notice does not impose 
unfunded mandates under the - 
Unfunded Mandates Reform Act of 
1995. It will not result in costs of $120.7 
million or more, in the aggregate, to any 
of the following: State, local, or Native 
American tribal governments, or the 
private sector. 


G. Paperwork Reduction Act 


PHMSA currently has approved 
information collections under OMB 
Control No. 2137-0018, “Inspection and 
Testing of Portable Tanks and 
Intermediate Bulk Containers,” expiring 
on July 31, 2007; OMB Control No. 
2137-0557, “Approvals for Hazardous 
Materials,”’ expiring on March 31, 2008; 
and OMB Control No. 2137-0572, 
“Testing Requirements for Non-Bulk 
Packaging (Formerly: Testing 
Requirements for Packaging),” expiring 
on July 31, 2007. We estimate an 
additional increase in burden as a result 
of this proposed rulemaking. 

Section 1320.8(d), Title 5, Code of 
Federal Regulations requires PHMSA to 
provide interested members of the 
public and affected agencies an 
opportunity to comment on information 
collection and recordkeeping requests. 
This notice identifies proposed new 
requirements regarding large packagings 
to the current information collections 
under OMB Control No, 2137-0018 and 
the incorporation of existing approvals 
into the HMR under OMB Control No. 
2137-0557. Under OMB Control No. 
2137-0572, we anticipate an increase in 
burden resulting from new testing 
requirements for non-bulk packaging. 
PHMSA will submit revised information 


collections to the Office of Management 
and Budget (OMB) for approval based 
on the requirements in this proposed 
rule. We estimate that the additional 
information collection burden as 
proposed under this rulemaking is as 
follows: 

OMB Control No. 2137-0572, “Testing 
Requirements for Non-Bulk Packaging 
(Formerly: Testing Requirements for 
Packaging).” 

Total Annual Number of 
Respondents: 5,000. 

Total Annual Responses: 15,000. 

Total Annual Burden Hours: 40,000. 

Total Annual Burden cost: 
$941,250.00. 

PHMSA specifically requests 
comments on the information collection 
and recordkeeping burden associated 
with developing, implementing, and 
maintaining these requirements for 
approval under this proposed rule. 

Address written comments to the 
Dockets Unit as identified in the 
ADDRESSES section of this rulemaking. 
We must receive your comments prior 
to the close of the comment period 
identified in the DATES section of this 
rulemaking. Under the Paperwork 
Reduction Act of 1995, no person is 
required to respond to an information 
collection unless it displays a valid 
OMB control number. If these proposed 
requirements are adopted in a final rule 
with any revisions, PHMSA will 
resubmit any revised information 
collection and recordkeeping 
requirements to the OMB for re- 
approval. 

Please direct your requests for a copy 
of this proposed revised information 
collection to Deborah Boothe or T. 
Glenn Foster, Office of Hazardous 
Materials Standards (PHH-11), Pipeline 
and Hazardous Materials Safety 
Administration (PHMSA), Room 8430, 
400 Seventh Street, SW., Washington, 
DC 20590-0001, Telephone (202) 366— 
8553. 


H. Regulation Identifier Number (RIN) 


A regulation identifier number (RIN) 
is assigned to each regulatory action 
listed in the Unified Agenda of Federal 
Regulations. The Regulatory Information 
Service Center publishes the Unified 
Agenda in April and October of each 
year. The RIN number contained in the 
heading of this document may be used 
to cross-reference this action with the 
Unified Agenda. 


I. Environmental Assessment 


The National Environmental Policy 
Act of 1969 (NEPA), as amended (42 
U.S.C. 4321-4347), requires Federal 
agencies to consider the consequences 
of major federal actions and prepare a 


detailed statement on actions 
significantly affecting the quality of the 
human environment. There are no 
significant environmental impacts 
associated with this notice. We are 
proposing clarifications and changes to 
certain HMR requirements for the 
packaging standards for hazardous 
materials. 


J. Privacy Act 


Anyone is able to search the 
electronic form for all comments 
received into any of our dockets by the 
name of the individual submitting the 
comments (or signing the comment, if 
submitted on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (Volume 
65, Number 70; Pages 19477—78) or you 
may Visit http://dms.dot.gov. 


List of Subjects 
49 CFR Part 171 


Exports, Hazardous materials 
transportation, Hazardous waste, 
Imports, Incorporation by reference, 
Reporting and recordkeeping 
requirements. 


49 CFR Part 172 


Education, Hazardous materials 
transportation, Hazardous waste, 
Labeling, Markings, Packaging and 
containers, Reporting and recordkeeping 
requirements. 


49 CFR Part 173 


Hazardous materials transportation, 
Packaging and containers, Radioactive 
materials, Reporting and recordkeeping 
requirements, Uranium. 


49 CFR Part 174 


Hazardous materials transportation, 
Radioactive materials, Railroad safety. 


49 CFR Part 178 


Hazardous materials transportation, 
Motor vehicle safety, Packaging and 
containers, Reporting and recordkeeping 
requirements. 

In consideration of the foregoing, we 
propose to amend 49 CFR Chapter I as 
follows: 


PART 171—GENERAL INFORMATION, 
REGULATIONS, AND DEFINITIONS 


1. The authority citation for part 171 
continues to read as follows: 

Authority: 49 U.S.C. 5101-5127, 44701; 49 
CFR 1.45 and 1.53; Pub. L. 101-410 section 


4 (28 U.S.C. 2461 note); Pub L. 104-134 
section 31001. 


2. In §171.8: 
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a. The definitions for “Reconditioned 
packaging,” “Remanufactured 
packaging,” and ‘Strong outer 
packaging” are added. 

b. The definition for “Strong outside 
container” is removed. 

c. The definitions for “Bulk 
packaging,” ‘“‘Large packaging,” and 
“Non-bulk packaging” are revised. 

The additions and revisions read as 
follows: 


§171.8 Definitions and abbreviations. 
* * * * * 5 

Bulk packaging means: 

(1) Any specification cargo tank, tank 
car, or portable tank constructed and 
marked in accordance with part 178 of 
this subchapter; 

(2) Any Specification 3AX, 3AAX or 
3T cylinder constructed, marked and 
certified in accordance with subpart C 
of part 178 of this subchapter. 

(3) Any Industrial Packaging, Type A, 
Type B, Intermediate Bulk Container, 
Large Packaging, or non-specification 
packaging that has a volumetric capacity 
of greater than 450 L (119 gallons). 

* * * * * 

Large packaging means a packaging: 

(1) Consisting of an outer packaging 
which contains articles or inner 
packagings; 

(2) Designated for mechanical 
handling; and 

(3) Conforming to the requirements 
for the use, construction, testing, and 
marking of Large Packagings as 
specified in §§ 173.36, and subparts P & 
Q of part 178 of this subchapter, 
respectively. 

* * * * * 


Non bulk packaging means: 


(1) Any packaging constructed, 
marked, tested and certified as meeting 
the standards specified in subparts L 
and M of Part 178 of this subchapter. 

(2) Except for Specifications 3AX, 
3AAX and 3T, any Specification 
cylinder constructed, marked and 
certified in accordance with subpart C 
of part 178 of this subchapter. 

(3) Any Industrial Packaging, Type A, 
Type B, Intermediate Bulk Container, 
Large Packaging, or non-specification 
packaging that has a volumetric capacity 
of 450 liters (119 gallons) or less. 

* 


* * * * 


Reconditioned packaging. See 
§ 173.28 of this subchapter. 


* * * 


Remanufactured packagings. See 
§ 173.28 of this subchapter. 


* * * * * 


Strong outer packaging means the 
outermost enclosure which provides 
protection against the unintentional 
release of its contents. It is a packaging, 
which is sturdy, durable, and 
constructed so that it will retain its 
contents under normal conditions of 
transportation, including rough 
handling. In addition, a strong outer 
packaging must meet the general 
packaging requirements of subpart B of 
part 173 of this subchapter but need not 


- comply with the specification packaging 


requirements in part 178 of this 
subchapter. For transport by aircraft, a 
strong outer packaging is subject to 

§ 173.27 of this subchapter. 


* * * * * 


3. In § 171.12, paragraph (b)(13) is 
added to read as follows: 


§171.12 Import and export shipments. 


* * * * * 


(13) Non-bulk plastic outer packaging 
used as a single or composite packaging 
for materials meeting the definition of 
Division 6.1 (in § 173.132 of this 
subchapter) must be marked in 
accordance with § 172.313(b) of this 
subchapter. 


* * * * * 


PART 172—HAZARDOUS MATERIALS 
TABLE, SPECIAL PROVISIONS, 
HAZARDOUS MATERIALS 
COMMUNICATIONS, EMERGENCY 
RESPONSE INFORMATION, AND 
TRAINING REQUIREMENTS 


4. The authority citation for part 172 
continues to read as follows: 


Authority: 49 U.S.C. 51015127, 44701; 49 
CFR 1.53. 


§172.101 [Amended] 


5. Section 172.101, the Hazardous 
Materials Table is amended. to read as 
follows: 

a. The entry “Azodicarbonamide,”’ 
Column (8B) the reference ‘‘212”’ is 
removed and ‘‘223” is added in its 
place, and in Column (10B) “12” is 
removed and ‘‘2” is added in its place. 

b. The entry “Isosorbide-5- 
mononitrate,’’ Column (7) Special 
Provision 159 is added in the correct 
numeric order and Column (8B) the 
reference “‘213”’ is removed and ‘‘223”’ 
is added in its place. 

c. In Column (8c), for the following 
entries, the word “‘None”’ is revised to 
read “62”: 


Column (2) entry 


Column (4) entry 


Ammunition smoke, white phosphorus with burster, expelling charge, or propelling charge 


Ammunition smoke, white phosphorus with burster, expelling charge, or propelling charge 
Ammunition, illuminating with or without burster, expelling charge or propelling charge 
Ammunition, illuminating with or without burster, expelling charge or propelling charge 
Ammunition, illuminating with or without burster, expelling charge or propelling charge 
Ammunition, incendiary with or without burster, expelling charge or propelling charge 
Ammunition, incendiary with or without burster, expelling charge, or propelling charge 


Ammunition, incendiary with or without burSter, expelling charge, or propelling charge SP 
Ammunition, incendiary, white phosphorus, with burster, expelling charge or propelling charge . 


UN0245 
UNO0246 
UNO171 
UN0254 
UN0297 
UNO0300 
UNO009 
UNO010 


Ammunition, incendiary, white phosphorus, with burster, expelling charge or propelling charge 


Ammunition, practice 
Amminition, practice 


UN0243 
UN0244 
UNO0362 


Ammunition, proof 


UN0488 
UN0363 


Ammunition, smoke with or without burster, expelling charge or propelling charge 


Ammunition, smoke with or without burster, expelling charge or propelling charge 
Ammunition, smoke with or without burster, expelling charge or propelling charge 


UNO015 
UNO016 


UNO303 


Ammunition, tear-producing with burster, expelling charge or propelling charge 


Ammunition, tear-producing with burster, expelling charge or propelling charge 


UNO0018 
UNO019 


Ammunition, tear-producing with burster, expelling charge or propelling charge 


Bombs, photo-flash 
Bombs, photo-fiash 


Bombs, photo-flash 


UN0301 
UNO0038 
UN0039 


UN0299 


Bombs, with bursting charge 
Bombs, with bursting charge 
Cartridges for weapons, inert projectile 


UN0034 


UNO0035 
UN0328 


Cartridges for weapons, with bursting charge 


UNO006 
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Column (2) entry 


Column (4) entry 


Cartridges for weapons, with bursting charge 
Cartridges for weapons, with bursting charge 


Cartridges, oil well ....... 


UN0321 
UN0412 


Cartridges, oil well 


UN0277 


Cartridges, power device ........... 


UN0278 


Cartridges, power device ........ 


UN0275 


Cartridges, power device 


UN0276 


Cartridges, power device 


UNO0323 


Charges, GemMolition 
Charges, depth .............. 


UN0381 
UN0048 


Cutters, cable, explosive . 


UNOO56 


Fracturing devices, explosive, without detonators for oil wells 


Mines with bursting charge ...... 


UN0070 


Mines with bursting charge . 
Projectiles, inert with tracer 


UNOO99 
UN0137 
UN0138 


Projectiles, inert, with tracer ................ 


UNO0345 


Projectiles, inert, with tracer ............. 


UN0424 


Projectiles, with burster or expelling charge 


Projectiles, with burster or expelling charge ..... 


Projectiles, with burster or expelling charge 
Projectiles, with burster or expelling charge 
Projectiles, with bursting charge 
Projectiles, with bursting charge .... 


UN0425 


UN0346 
UN0347 


UN0434 


UN0435 


UNO168 


Projectiles, with bursting charge 
Release devices, explosive .. 


UNO169 


Rivets, explosive ............... 


Rocket motors 


UN0344 
UN0173 
UNO174 


UN0O186 
UN0280 


Rockets, with bursting 


Rockets, with bursting charge ... 


Rockets, with expelling charge 


Rockets, with expelling charge 


UN0281 
UNO181 
UNO182 
UNO436 


Rockets, with expelling charge 
Rockets, with inert head ..................00 


UN0437 


Rockets, with inert head 
Sounding devices, explosive ............ 


UN0438 
UNO183 
UNO502 


Sounding devices, explosive 


Sounding devices, explosive 
Sounding devices, explosive 


Torpedoes with bursting charge 


UN0204 
UNO296 
UN0374 
UN0375 


UN0329 


Torpedoes with bursting charge 


Warheads, rocket with burster or expelling charge 


Warheads, rocket with bursting charge 


UNO0451 


Warheads, rocket with bursting charge 


Warheads, torpedo with bursting charge .......... 


UN0370 
UNO286 
UN0287 


UN0221 


§172.102 [Amended] 

6. In § 172.102: 

a. In paragraph (c)(1), a new Special 
provision 41 is added in appropriate 
numerical order. 

b. Paragraph (c)(4) is revised. 

c. Table 1 is amended by revising the 
entries for IB3 and IB8. 

d. The column headings for the first 
and second columns and the table 
heading are revised in Table 1. 

e. The first column heading in Table 
2 is revised to read “‘IP Code.” 

f. The second column heading in 
Table 2 is removed. 

g. A new Table 3 is added. 

The additions and revisions read as 
follows: 


§172.102 Special provisions. 


* * * * * 


4 
Code/Special Provisions 
* * * * * 


41 The following Packing Group II 
materials may be transported in Large 
Packagings: Regulated medical’ waste 
(UN3291) and Methacrylic acid, 
stabilized (UN2531). 

* * * * * 

(4) IB Codes and IP Codes. These 
provisions apply only to transportation 
in IBCs and Large Packagings. Table 1 
authorizes IBCs through the use of IB 
Codes assigned in the § 172.101 table of 
this subchapter for specific proper 
shipping names. Table 2 defines IP 
Codes assigned in the § 172.101 Table of 
this subchapter for specific commodities 
on the use of IBCs. Table 3 authorizes 
Large Packagings through the use of IB 


Codes assigned in the § 172.101 table’of 

this subchapter for specific proper 
shipping names. Large packagings are 
authorized when special provisions IB3 
or IB8 are assigned in the § 172.101 
Table for a specific proper shipping 
name under the Packing Group III entry. 
When no IB code is assigned in the 
§ 172.101 Table for a specific proper 
shipping name, or in § 173.225(e) for 
Type F organic peroxides, an IBC or 
Large Packaging may be authorized 
when approved by the Associate 
Administrator. The letter ‘‘Z”’ shown in 
the marking code for composite IBCs 
must be replaced with a capital code 
letter designation found in 
§ 178.702(a)(2) of this subchapter to 
spegify the material used for the other 
packaging. Tables 1, 2, and 3 follow: 


q 

| 

| 
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TABLE 1.—IB CopDEs (IBC AUTHORIZATIONS) 


Authorized IBCs 


Authorized IBCs: Metal (31A, 31B and 31N); Rigid plastics (31H1 and 31H2); Composite (31HZ1 and 31HA2, 31HB2, 
31HN2, 31HD2 and 31HH2). Additional Requirement: Only liquids with a vapor pressure less than or equal to 110 kPa at 
50 °C (1.1 bar at 122 °F), or 130 kPa at 55 °C (1.3 bar at 131 °F) are authorized, except for UN2672 (also see Special 
Provision IP8 in Table 3 for UN2672). For authorized Large Packagings, see Table 3. 


* * * * * : * 


Authorized IBCs: Metal (11A, 11B, 11N, 21A, 21B, 21N, 31A, 31B and 31N); Rigid plastics (11H1, 11H2, 21H1, 21H2, 
31H1 and 31H2); Composite (11HZ1, 11HZ2, 21HZ1, 21HZ2, 31HZ1 and 31HZ2); Fiberboard (11G); Wooden (11C, 11D 
and 11F); Flexible (13H1, 13H2, 13H3, 13H4, 13H5, 13L1, 13L2, 13L3, 13L4, 13M1 or 13M2). For authorized Large 
Packagings, see Table 3. 


* 


TABLE 3.—IB CODES (LARGE PACKAGING AUTHORIZATIONS) 


Authorized Large Packagings (LIQUIDS) (PG III materials only).2 


Inner packagings Large outer packagings. 


Glass—10 liter 
Plastics—30 liter 
Metal—40 liter 


Steel (50A). 

Aluminum (50B). 

Metal other than steel or aluminum (50N) 
Rigid plastics (50H) 

Natural Wood (50C) 

Plywood (50D) 

Reconstituted wood (50F). 

Rigid fiberboard (50G) 


IBS Authorized Large Packagings (SOLIDS) (PG III materials only).2 


Inner packagings Large outer packagings. 


Glass—10 kg 
Plastics—50 kg 
Metal—50 kg 
Paper—50 kg 
Fiber—50 kg 


Steel (50A). 

Aluminum (50B). 

Metal other than steel or aluminum (50N). 
Flexible plastics (51H)." 

Rigid plastics (50H). 

Natural wood (50C). 

Plywood (50D). 

Reconstituted wood (50F). 

Rigid fiberboard (50G). 


1 Flexible plastic (51H) Large Packagings are only authorized for use with flexible inner packagings. 
2 Except when authorized under Special Provision 41- 


* * * * 


7. In § 172.514, paragraphs (c)(3) and 
(c)(4) are revised and a new paragraph 
(c)(5) is added to read as follows: 


§172.514 Bulk Packagings. 


* * * * * 


(c) 

(3) A bulk packaging other than a 
portable tank, cargo tank, or tank car 
(e.g., a bulk bag or box) with a 
volumetric capacity of less than 18 
cubic meters (640 cubic feet); 

(4) An IBC; and 


(5) A Large Packaging as defined in 
§ 171.8 of this subchapter. 


PART 173—SHIPPERS—GENERAL 
REQUIREMENTS FOR SHIPMENTS 
AND PACKAGINGS 


8. The authority citation for part 173 
continues to read as follows: 

Authority: 49 U.S.C. 5101-5127, 44701; 49 
CFR 1.45, 1.53. 

9. In § 173.22, in paragraph (a)(4), two 
new sentences are added to the end of 
the paragraph to read as follows: 


§ 173.22 Shipper’s responsibility. 

(a) 

(4)* * *A person must maintain a 
copy of the manufacturer’s notification, 


including closure instructions (see 


§ 178.2(c)), and, if applicable, any 
supporting documentation for an 


equivalent level of performance under 
the selective testing variations in 

§ 178.601. A copy of the notification 
must be made available for inspection 
by a representative of the Department 
upon request for 375 days after offering 
the package for transportation. 

* * * * 

10. In §173.24b, paragraph (e) is 
redesignated as paragraph (f) and a new 
paragraph (e) is added to read as 
follows: 


§173.24b Additional general requirements 
for bulk packagings. 

(e) Stacking of bulk packages: 

(1) Bulk packagings not designed and 
tested to be stacked. No packages or 


IB code | 
| 
| 
| | 
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freight (hazardous or otherwise) may be 
stacked upon a bulk packaging that was 
not designed and tested to be stacked 
upon. 

(2) Bulk packagings designed and 
tested to be stacked. The superimposed 
weight placed upon a bulk package 
designed to be stacked may not exceed 
the maximum permissible stacking test 
mass marked on the packaging. 

* * * * * 

11. In § 173.28, in paragraph (a), a 
third sentence is added and, in 
paragraph (f), a third sentence is added 
to read as follows: 


§ 173.28 Reuse, reconditioning, and 
remanufacture of packagings. 

(a)* * * Packagings not meeting the 
minimum thickness requirements 
prescribed in paragraph (b)(4)(i) of this 
section may not be reconditioned or 


remanufactured. 
* * * * * 


(f} * * * Drums or jerricans not 
meeting the minimum thickness 
requirements prescribed in paragraph 
(b)(4)(i) of this section may not be 
reconditioned or remanufactured. 

12. In § 173.35, paragraph (h)(2) is 
revised to read as follows: 


§173.35 Hazardous materials in IBCs. 
* * * * 
) 
(2) Liquids having a vapor pressure 
greater than 110 kPa (16 psig) at 50 °C 


(122 °F) or 130 kPa (18.9 psig) at 55 °C 


(131 °F) may not be transported in metal 
IBCs. 


* * * * * 


13. In part 173, a new § 173.36 is 
added to read as follows: 


§ 173.36 Hazardous materials in Large 
Packagings. 

(a) No person may offer or accept a 
hazardous material for transportation in 
a Large Packaging except as authorized 
by this subchapter. Except as otherwise 
provided for in this subchapter, no 
Large Packaging may be filled with a 
Packing Group I or II material. Each 
Large Packaging used for the 
transportation of hazardous materials - 
must conform to the requirements of its 
specification and regulations for the 
transportation of the particular 
commodity. 

(b) Packaging Inner 
packaging closures. A Large Packaging 
containing liquid hazardous materials 


must be packed so that closures on 
inner packagings are upright. 

(2) Flexible (e.g., 51H) Large Packages 
are only authorized for use with flexible 
inner packagings. 

(3) Friction. The nature and thickness 
of the outer packaging must be such that 
friction during transportation is not 
likely to generate an amount of heat | 
sufficient to dangerously alter the 
chemical stability of the contents. 

(4) Securing and cushioning. inner 
packagings of Large Packagings must be 
packed, secured and cushioned to 
prevent their breakage or leakage and to 
control their shifting within the outer 
packaging under conditions normally 
incident to transportation. Cushioning 
material must not be capable of reacting 
dangerously with the contents of the 
inner packagings or having its protective 
properties significantly weakened in the 
event of leakage. 

(5) Metallic devices. Nails, staples and 
other metallic devices must not 
protrude into the interior of the outer 
packaging in such a manner as to be 
likely to damage inner packagings or 
tacles. 

c) Initial use and reuse of Large 
Bi sacra A Large Packaging may be 
reused. If an inner packaging is 
constructed of paper or flexible plastic, 
the inner packaging must be replaced 
before each reuse. Before a Large 
Packaging is filled and offered for 
transportation, the Large Packaging 
must be given an external visual 
inspection, by the person filling the 

e Packaging, to ensure: 

The is free from 
corrosion, contamination, cracks, cuts, 
or other damage which would render it 
unable to pass the prescribed design 
type test to which it is certified and 
marked; and 

(2) The Large Packaging is marked in 
accordance with requirements in 
§ 178.903 of this subchapter. Additional 
marking allowed for each design type 
may be present. Required markings that 
are missing, damaged or difficult to read 
must be restored or returned to original 
condition. 

(d) During transportation— 

(1) No hazardous material may remain 
on the outside of the Large Packaging; 
and 

(2) Each Large Packaging must be 
securely fastened to or contained within 
the transport unit. 

(e) Each Large Packaging used for 
transportation of solids which may 


become liquid at temperatures likely to 
be encountered during transportation 
may not be transported in paper or fiber 
inner packagings. The inner packagings 
must be capable of containing the 
substance in the liquid state. . 

(f) Liquid hazardous materials may 
only be offered for transportation in 
inner packagings appropriately resistant 
to an increase of internal pressure likely 
to develop during transportation. 

(g) Large Packaging used to transport 
hazardous materials may not exceed 3 
cubic meters (106 cubic feet) capacity. 

(h) Mixed contents. (1) An outer Large 
Packaging may contain more than one 
hazardous material only when— 

(i) The inner and outer packagings 
used for each hazardous material 
conform to the relevant packaging 
sections of this part applicable to that 
hazardous material; 

(ii) The package as prepared for 
shipment meets the performance tests 
prescribed in part 178 of this subchapter 
for the hazardous materials contained in 
the package; 

(iii) Corrosive materials (except ORM-— 
D) in bottles are further packed in 
securely closed inner receptaclés before 
packing in outer packagings; and 

(iv) For transportation by aircraft, the 
total net quantity does not exceed the 
lowest permitted maximum net quantity 
per package as shown in Column 9a or 
9b, as appropriate, of the § 172.101 
table. The permitted maximum net 
quantity must be calculated in 
kilograms if a package contains both a 
liquid and a solid. 

(2) A packaging containing inner 
packagings of Division 6.2 materials 
may not contain other hazardous 
materials, except dry ice. 

(i) When a Large Packaging is used for 
the transportation of liquids with a flash 
point of 60.5 °C (141 °F) (closed cup) or 
lower, or powders with the potential for 
dust explosion, measures must be taken 
during product loading and unloading 
to prevent a dangerous electrostatic 
discharge. 

14. In § 173.62, paragraph (c) Packing 
Instruction 130 is revised to read as 
follows: 


§173.62 Specific packaging requirements 


for explosives. 

* * * 

* * *x * * 


: 
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TABLE OF PACKING METHODS 


Packaging instruction 


Intermediate 
packagings 


Inner 
packagings 


Outer packaging 


130 
Particular Packaging Requirements: 
The following applies to UN 0006, 
0010, 0015, 0016, 0018, 0019, 
0035, 0038, 0039, 0048, 0056, 
0138, 0168, 0169, 0171, 0181, 
0183, 0186, 0221, 0238, 0243, 
0245, 0246, 0254, 0280, 0281, 
0287, 0297, 0299, 0300, 0301, 
0321, 0328, 0329, 0344, 0345, 
0347, 0362, 0363, 0370, 0412, 
0425, 0434, 0435, 0436, 0437, 
0451, 0459 and 0488. Large and robust 
explosives articles, normally intended 
for military use, without their means of 
initiation or with their means of initiation 
containing at least two effective protec- 
tive features, may be carried 
unpackaged. When such articles have 
propelling charges or are self-propelled, 
their ignition systems must be protected 
against stimuli encountered during nor- 
mal conditions of transport. A negative 
result in Test Series 4 on an 
unpackaged article indicates that the ar- 
ticle can be considered for transport 
unpackaged. Such unpackaged articles 
may be fixed to cradles or contained in 
crates or other suitable handling de- 
vices. 


* 


* 


Not Necessary 


Boxes. 

Steel (4A). 

Wood natural, ordinary (4C1). 
Plywood (4D). 

Reconstituted wood (4F). 
Fiberboard (4G). 

Plastics, expanded (4H1). 
Plastic, solid (4H2). 

Drums. 

Steel, removable head (1A2). 
Aluminum, removable head (1B2). 
Plywood (1D). 

Fiber (1G). 

Plastics, removable head (1H2). 
Large Packagings. 

Steel (50A). 

Aluminum (50B). 

Metal other than steel or aluminum (50N). 
Rigid plastics (50H). 

Natural wood (50C). 

Plywood (50D). 

Reconstituted wood (50F). 


Rigid fiberboard (50G). 


15. In § 173.223, the section title is 
changed to “‘Packagings for certain 
flammable solids” and the introductory 
text to paragraph (a) is revised as 
follows: 


§ 173.223 Packagings for certain 
flammable solids. 

(a) Packagings for ‘“Musk xylene,” 
“5-tert-Butyl-2,4,6-trinitro-m-xylene,” 
“Azodicarbonamide,” or ‘‘Isosorbide-5- 
mononitrate,” when offered for 
transportation or transported by rail, 
highway, or vessel, must conform to the 
general packaging requirements of 
subpart B of part 173, and to the 
requirements of part 178 of this 
subchapter at the Packing Group III 
performance level and may only be 
transported in the following packagings: 


* * * * 


16. In § 173.240, paragraph (e) is 
added as follows: 


§ 173.240 Bulk packagings for certain low 
hazard solid materials. 


* * * * * 


(e) Large Packagings. Large 
Packapings are authorized subject to the 
conditions and limitations of this 
section provided the Large Packaging 


type is authorized according to the IBC 
packaging code specified for the specific 
hazardous material in Column (7) of the 
§ 172.101 Table of this subchapter and 
the Large Packaging conforms to the 
requirements in subpart Q of part 178 of 
this subchapter at the Packing Group 
performance level as specified in 
Column (5) of the § 172.101 Table for 
the material being transported. 

(1) Except as specifically authorized 
in this subchapter, Large Packagings 
may not be used for Packing Group I or 
II hazardous materials. 

(2) Large Packagings with paper or 
fiberboard inner receptacles may not be 
used for solids that may become liquid 
in transportation. 

17. In § 173.241, paragraph (e) is 
added as follows: 


§ 173.241 Bulk packagings for certain low 
hazard liquid and solid materials. 


* * * * * 


(e) Large Packagings. Large 
Packagings are authorized subject to the 
conditions and limitations of this 
section provided the Large Packaging 
type is authorized according to the IBC 
packaging code specified for the specific 
hazardous material in Column (7) of the 


§ 172.101 Table of this subchapter and 
the Large Packaging conforms to the 
requirements in subpart Q of part 178 of 
this subchapter at the Packing Group 
performance level as specified in 
Column (5) of the § 172.101 Table for 
the material being transported. 

(1) Except as specifically authorized 
in this subchapter, Large Packagings 
may not be used for Packing Group I or 
II hazardous materials. 

(2) Large Packagings with paper or 
fiberboard inner receptacles may not be 
used for solids that may become liquid 
in transportation. 

18. In § 173.242, paragraph (e) is 
added as follows: 


§ 173.242 Bulk packagings for certain 
medium hazard liquids and solids, 
including solids with dual hazards. 


* * * * * 


(e) Large Packagings. Large 
Packagings are authorized subject to the 
conditions and limitations of this 
section provided the Large Packaging 
type is authorized according to the IBC 
packaging code specified for the specific 
hazardous material in Column (7) of the 
§ 172.101 Table of this subchapter and - 
the Large Packaging conforms to the 
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requirements in subpart Q of part 178 of 
this subchapter at the Packing Group 
performance level as specified in 
Column (5) of the § 172.101 Table for 
the material being transported. 

(1) Except as specifically authorized 
in this subchapter, Large Packagings 
may not be used for Packing Group I or 


II hazardous materials. 


(2) Large Packagings with paper or 
fiberboard inner receptacles may not be 
used for solids that may become liquid 


- in transportation. 


9. In § 173.249, paragraph (b) i is 
revised to read as follows: 


§ 173.249 Bromine. 


* * * * * 


(b) Specification MC 310, MC 311, MC 
312 or DOT 412 cargo tank motor 
vehicles conforming with paragraphs (d) 
through (f) of this section. Except when 
transported as a residue, the total 
quantity in one tank may not be less 
than 88 percent nor more than 96 
percent of the volume of the tank. Cargo 
tanks in bromine service built prior to 
August 31, 1991 may continue in 
service under the requirements 
contained in § 173.252(a)(4) of this part 
in effect on September 30, 1991. 


* * * * * 


§ 173.338 [Amended] 

20. In § 173.338, the second sentence, 
the wording “strong outside container” 
is removed and the wording “‘strong 
outer packaging” is added in its place. 


PART 174—CARRIAGE BY RAIL 


21. The authority citation for part 174 
continues to read as follows: 

Authority: 49 U.S.C. 5101-5127; 49 CFR 
1.53; 

22. In § 174.63, the section heading is 
revised and paragraph (a) is sie as 
follows: 


§ 174.63 Portable tanks, IM portable tanks, 
IBCs, Large Packagings, cargo tanks, and 
muiti-unit tank car tanks. 


' (a) A carrier may not transport a bulk 


- packaging (e.g., portable tank, IM 


portable tank, IBC, Large Packaging, 
cargo tank, or multi-unit tank car tank) 
containing a hazardous material in 
container-on-flatcar (COFC) or trailer- 
on-flatcar (TOFC) service except as 
authorized by this section or unless 
approved for transportation by the 
Associate Administrator for Safety, 
FRA. 


PART 178—SPECIFICATIONS FOR 
PACKAGINGS 


23. The authority citation for part 178 
continues to read as follows: 


Authority: 49 U.S.C. 5101-5127; 49 CFR 
1.53. 


24. In § 178.2, paragraph (c)(1)(ii) is 
revised as follows: 


§178.2 Applicability and responsibility. 
* * * * * 

(c) 

(1) k 

(ii) With information specifying the 
type(s) and dimensions of the closures, 
including gaskets and any other 
components needed to ensure the 
packaging is capable of successfully 
passing the applicable performance 
tests. This information must include any 
procedures to be followed, including 
closure instructions for inner 
packagings and receptacles, to 
effectively assemble and close the 


' packaging for the purpose of preventing 


leakage in transportation. Closure 
instructions must provide for a 
consistent and repeatable means of 
closure that is sufficient to ensure the 
packaging is closed in the same manner 
as it was tested. For packagings sold or 
represented as being in conformance 
with the requirements of this subchapter 
applicable to transportation by aircraft, 
this information must include relevant 
guidance to ensure that the packaging, 
as prepared for transportation, will 
withstand the pressure differential 
requirements in § 173.27 of this 
subchapter. 


* * * * * 


25. In § 178.3, paragraph (a)(5) is 
revised to read as follows: 


§178.3 Marking of packagings. 

(a) 

(5) For packages with a gross mass of 
more than 30 kg (66 pounds), the 
markings or a duplicate thereof must 
appear on the top or on a side of the 
packaging. Metal drums having a 
capacity greater than 100 L must be 
marked on the bottom in accordance 
with § 178.503(a)(10). For metal drums 
the side or top marking may identify a 
lesser performance standard than the 
permanent marking on the bottom of the 


26. In § 178.503, paragraphs (a)(1) and 
(a)(10) are revised, paragraph (e)(1) is 
redesignated as (e)(1)(i), and a new 
paragraph (e)(1)(ii) is added as follows: 


§ 178.503 Marking of packagings. 

(a) & & 

(1) Except as provided in paragraph 
(e)(1)(ii) of this section, the United 
Nations symbol as illustrated in 
paragraph (e)(1)(i) of this section (for 
embossed metal receptacles, the letters 


““UN”’) may be applied in place of the 
symbol; 
* * * * * 

(10) In addition to the markings 
prescribed in paragraphs (a)(1) through 
(a)(9) of this section, every new metal 
drum having a capacity greater than 100 
L must bear the marks described in 
paragraphs (a)(1) through (a)(6), and 
(a)(9)(i) of this section, in a permanent 
form, on the bottom. The markings on 
the top head or side of these packagings 
required under § 178.3(a)(5) of this part 
need not be permanent, and need not 
include the thickness mark described in 
paragraph (a)(9) of this section. This 
marking indicates a drum’s 
characteristics at the time it was 
manufactured. The information in 
paragraphs (a)(1) through (a)(6) of this 
section marked on the top head or side 
may-not identify a greater performance 
capability than the information in 
paragraphs (a)(1) through (a)(6) of this 
section permanently marked by the 
original manufacturer on the bottom of 
the drum; and 
* * * * * 

(e) 

(1) 

(ii) The circle that surrounds the 
letters “‘u” and “‘n” may have small 
breaks provided the following 
provisions are met: 

(A) The total gap space does not 
exceed 10 percent of the circumference 
of the circle; 

(B) There are no more than three gaps 
in the circle; 

(C) The spacing between gaps is 
separated by no less than 20 percent of 
the circumference of the circle (72 
degrees); and 

D) The letters ‘“‘u” and “‘n” appear 
exactly as depicted i in § 178.3(e)(1)(i) 
with no gaps. 

* * * * * 

27. In § 178.512, paragraph (b)(5) is 

added as follows: 


§ 178.512 Standards for steel or aluminum 
boxes. 


* * * * * 

(b) 

(5) Maximum volumetric capacity of: 
450 L (119 gallons). 


28. In § 178.513, paragraph (b)(5) is 
added as follows: 


§ 178.513 Standards for boxes of natural 
wood. 


* * * * * 

(b) x kk 

(5) Maximum volumetric capacity of: 
450 L (119 gallons). 


29. In § 178.514, paragraph (b)(3) is 
added as follows: 


§178.514 Standards for plywood boxes. 


* * * * * 


drum. 
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450 L (119 gallons). further testing of the package, provided (xiii) For UN 1A2 drums: 


30. In § 178.515, paragraph (b)(5) is 


.. added as follows: 


§178.515 Standards for reconstituted 
wood boxes. 


* * * * * 

(b) 

(5) Maximum volumetric capacity of: 
450 L (119 gallons). 


31. In § 178.516, paragraph (b)(7) is 
added as follows: 


§ 178.516 Standards for fiberboard boxes. 


(b) 
(7) Maximum volumetric capacity of: 
450 L (119 gallons). 


32. In § 178.517, paragraph (b)(8) is 
added as follows: 


§178.517 Standards for plastic boxes. 


* * * * * 

(8) Maximum volumetric capacity of: 
450 L (119 gallons). 


33. In § 178.518, paragraph (b)(6) is 
added as follows: 


§178.518 Standards for woven plastic 


bags. 
* * * * * 

(b) 

(6) Maximum volumetric capacity of: 
450 L (119 gallons). 


34. In § 178.519, paragraph (b)(3) is 
added as follows: 


§ 178.519 Standards for plastic film bags. 


* * * * * 

(b) 

(3) Maximum volumetric capacity of: 
450 L (119 gallons). 


35. In § 178.520, paragraph (b)(5) is 
added as follows: 


§ 178.520 Standards for textile bags. 


* * * * * 

(b) 

(5) Maximum volumetric capacity of: 
450 L (119 gallons). 


. 36. In § 178.521, paragraph (b)(4) is 
added as follows: 


§178.521 Standards for paper bags. 


* * * * * 

(b) 

(4) Maximum volumetric capacity of: 
450 L (119 gallons). 


37. In § 178.601, the introductory text 
of paragraph (g)(1), paragraphs (g)(8) 
and (k) are revised, to read as follows: 


§ 178.601 General requirements. 
* * * * * 
) 


(1) Selective testing of combination 
packagings. Variation 1. Variations are 


an equivalent level of performance is 
maintained and the methodology used 
to determine that the inner packaging, 
including closure, maintains an 
equivalent level of performance is 
documented in writing by the person 
certifying compliance with this 
paragraph and retained in accordance 
with paragraph (1) of this section. 
Permitted variations are as follows: 

* * * * * 


(8) For a steel drum with a capacity 
greater than 12 L (3 gallons) 
manufactured from low carbon, cold- 
rolled sheet steel meeting ASTM 
designations A 366/A 366M or A 568/ 

A 568M, variations in elements other 
than the following design elements are 
considered minor and do not constitute 
a different drum design type, or 
“different packaging”’ as defined in 
paragraph (c) of this section for which 
design qualification testing and periodic 
retesting are required. Minor variations 
authorized without further testing 
include changes in the identity of the 
supplier of component material made to 
the same specifications, or the original 
manufacturer of a DOT specification or 
UN standard drum to be ~ 
remanufactured. A change in any one or 
more of the following design elements 
constitutes a different drum design type: 

(i) The packaging type and category of 
the original drum and the 
remanufactured drum, i.e., 1A1 or 1A2; 

(ii) The style, (i.e., straight-sided or 
tapered); 

(iii) Except as provided in paragraph 
(g)(3) of this section, the rated (marked) 
capacity and outside dimensions; 

(iv) The physical state for which the 
packaging was originally approved (e.g., 
tested for solids or liquids); 

(v) An increase in the marked level of 
performance of the original drum (i.e., 
to a higher packing group, hydrostatic 
test pressure, or specific gravity to 
which the packaging has been tested); 

(vi) Type of side seam welding; 

(vii) Type of steel; 


(viii) An increase greater than 10% or . 


any decrease in the steel thickness of: 
the head, body, or bottom; 

(ix) End seam type, (e.g., triple or 
double seam); 

(x) A reduction in the number of 
rolling hoops (beads) which equal or | 
exceed the diameter over the chimes; 

(xi) The location, type or size, and 
material of closures (other than the 
cover of UN 1A2 drums); 

(xii) The location (e.g., from the head 
to the body), type (e.g., mechanically 
seamed or welded flange), and materials 


(A) Gasket material (e.g., plastic), or 
properties affecting the performance of 
the gasket; 

(B) Configuration or dimensions of the 
gasket; 

(C) Closure ring style including bolt 
size, (e.g., square or round back, 0.625” 
bolt); and 

(D) Closure ring thickness. 

(E) Width of lugs or extensions in 
crimp/lug cover. 

* * * * * 


(k) Number of test samples. Except as 
provided in this section, one test sample 
must be used for each test performed 
under this subpart. 

(1) Stainless steel drums. Provided the 
validity of the test results is not affected, 
a person may perform the design 
qualification testing of stainless steel 
drums using three (3) samples rather 
than the specified eighteen (18) samples 
under the following provisions: 

(i) The packaging must be tested in 
accordance with this subpart by 
subjecting each of the three containers 
to the following sequence of tests: 

(A) The stacking test in § 178.606, 

(B) The leakproofness test in 
§ 178.604, 

(C) The hydrostatic pressure test in 
§ 178.608, and 

(D) Diagonal top chime and flat on the 
side drop tests in § 178.603. Both drop 
tests may be conducted on the same 
sample. 

(ii) For periodic retesting of stainless 
steel drums, a reduced sample size of 
one container is authorized. 

(2) Packagings other than stainless 
steel drums. Provided the validity of the 
test results is not affected, several tests 
may be performed on one sample with 
the approval of the Associate 
Administrator. 


38. In 178.700, paragraph (c)(1) is 
revised as follows: 


§ 178.700 Purpose, scope and definitions. 
* * * * * 

(c) 

(1) Body means the receptacle proper 
(including openings and their closures, 
but not including service equipment) 
that has a volumetric capacity of not 
more than 3 cubic meters (3,000 L, 793 
gallons, or 106 cubic feet). 


* * * * * 

39. In § 178.703 paragraph (a)(1)(i) is 
revised as follows: 
§ 178.703 Marking of IBCs. 


(a) * 
(1) * *k 


| 

| 


SIN 
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(i) Except as provided in 
§ 178.503(e)(1)(ii), the United Nations 
symbol as illustrated in 
§ 178.503(e)(1)(i). For metal IBCs on 
which the marking is stamped or 
embossed, the capital letters ‘‘UN” may 
be applied instead of the symbol. 
* * * * * 

40. In 178.705, paragraph (d) is added 
to read as follows: 


§178.705 Standards for metal IBCs. 


* * * * * 


(d) Metal IBCs may not have a 
volumetric capacity greater than 3,000 L 
(793 gallons) and not less than 450 L 
(119 gallons). 

41. In 178.706, paragraph (d) is added 
to read as follows: 


§ 178.706 Standards for rigid plastic IBCs. 
* * * 

(d) Rigid plastic IBCs may not have a 
volumetric capacity greater than 3,000 L 
(793 gallons) and not less than 450 L 


(119 gallons). 


42. In 178.707, paragraph (d) is added 
to read as follows: 


§ 178.707 Standards for composite IBCs. 
* * * * * 

(d) Composite IBCs may not have a 
volumetric capacity greater than 3,000 L 
(793 gallons) and not less than 450 L 
(119 gallons). 


43. In 178.708, paragraph (d) is added 


to read as follows: 


§ 178.708 Standards for fiberboard IBCs. 
* * * * 

(d) Fiberboard IBCs may not have a 
volumetric capacity greater than 3,000 L 
(793 gallons) and not less than 450 L 
(119 gallons). 

44. In 178.709, paragraph (d) is added 
to read as follows: 


§178.709 Standards for wooden IBCs. 
* * * * 


(d) Wooden IBCs may not have a 
volumetric capacity greater than 3,000 L 


’ (793 gallons) and not less than 450 L 


(119 gallons). 
45. In 178.710, paragraph (d) is added 
to read as follows: 


§ 178.710 Standards for flexible IBCs. 
* * * * * 

(d) Flexible IBCs; 

(1) May not have a volumetric 
capacity greater than 3,000 L (793 
gallons) and not less than 56 L (15 
gallons); and 

(2) Must be designed and tested to a 
capacity of no less than 50 kg (110 
pounds). 

46. Section 178.801 paragraph (i) is 
revised to read as follows: 


§ 178.801 General requirements. 


* * * * * 


(i) Approval of equivalent packagings. 
An IBC differing from the standards in 
subpart N of this part, or tested using 
methods other than those specified in 
this subpart, may be used if approved by 
the Associate Administrator. Such IBCs 
must be shown to be equally effective, 
and testing methods used must be 
equivalent. 

* * * * * 

47. In 178.810, paragraph (c) is 

revised as follows: 


§178.810 Drop test. 
* * * * * 

(c) Test method. (1) Samples of all IBC 
design types must be dropped onto a 
rigid, non-resilient, smooth, flat and 
horizontal surface. The point of impact 
must be the most vulnerable part of the 
base of the IBC being tested. Following 
the drop, the IBC must be restored to the 
upright position for observation. 

(2) IBC design types with a capacity 
of 0.45 cubic meters (15.9 cubic feet) or 
less must be subject to an addition drop 
test. 
* * * * * 

48. § 178.815 is revised to read as 
follows: 


§ 178.815 Stacking test. 

(a) General. The stacking test must be 
conducted for the qualification of all 
IBC design types intended to be stacked. 

(b) Special preparation for the 
stacking test. (1) All IBCs except flexible 
IBC design types must be loaded to their 
maximum permissible gross mass. 

(2) The flexible IBC must be filled to 
not less than 95 percent of its capacity 
and to its maximum net mass, with the 
load being evenly distributed. | 

(c) Test method—(1) Design 
Qualification Testing. All IBCs must be 
placed on their base on level, hard 
ground and subjected to a uniformly 
distributed superimposed test load for a 
period of at least five minutes (see 
paragraph (c)(5) of this section). 

(2) Fiberboard, wooden and 
composite IBCs with outer packagings 
constructed of other than plastic 
materials must be subject to the test for 
24 hours. 

(3) Rigid plastic IBC types and 
composite IBC types with plastic outer 
packagings (11HH1, 11HH2, 21HH1, 
21HH2, 31HH1 and 31HH2) which bear 
the stacking load must be subjected to 
the test for 28 days at 40°C (104 °F). 

(4) For all IBCs, the load must be 
applied by one of the following 
methods: 

(i) One or more IBCs of the same type 
loaded to their maximum permissible 
gross mass and stacked on the test IBC; 

(ii) The calculated superimposed test 
load weight loaded on either a flat plate 


or a reproduction of the base of the IBC, 
which is stacked on the test IBC. 

(5) Calculation of superimposed test 
load. For all IBCs, the load to be placed 
on the IBC must be 1.8 times the 
combined maximum permissible gross 
mass of the number of similar IBCs that 
may be stacked on top of the IBC during 


_ transportation. 


(d) Periodic Retest. (1) The package 
must be tested in accordance with 
§ 178.815(c) of this subpart; or 

(2) The packaging may be tested using 
a dynamic compression testing 
machine. The test must be conducted at 
room temperature on an empty, 
unsealed packaging. The test sample 
must be centered on the bottom platen 
of the testing machine. The top platen 
must be'lowered until it comes in 
contact with the test sample. 
Compression must be applied end to 
end. The speed of the compression 
tester must be one-half inch plus or 
minus one-fourth inch per minute. An 
initial preload of 50 pounds must be 
applied to ensure a definite contact 
between the test sample and the platens. 
The distance between the platens at this 
time must be recorded as zero 
deformation. The force ‘‘A”’ then to be 
applied must be calculated using the 
applicable formula: 
Liquids: A = (1.8j(n—1) [w + (sxvx 

8.3 x .98)] x 1.5; 


or 

Solids: A = (1.8)(m—1) [w + (sx v x 8.3 
x .95)] x 1.5 

Where: 


A = applied load in pounds. 
n = maximum number of IBCs being 
stacked during transportation. 
w = maximum weight of one empty 
container in pounds. 
s = specific gravity (liquids) or density 
(solids) of the lading. 
v = actual capacity of container (rated 
capacity + outage) in gallons. 
and: 
8.3 corresponds to the weight in 
pounds of 1.0 gallon of water. 
is a compensation factor convering 
the static load of the stacking test 
into a load suitable for dynamic 
compression testing. 
(e) Criteria for passing the test. (1) For 
metal, rigid plastic, and composite IBCs, 
there may be no permanent 
deformation, which renders the IBC 
unsafe for transportation, and no loss of 
contents. 
(2) For fiberboard and wooden IBCs, 
there may be no loss of contents and no 
permanent deformation, which renders 


1.5 


‘ the whole IBC, including the base pallet, 


unsafe for transportation. 
(3) For flexible IBCs, there may be no 
deterioration, which renders the IBC 
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unsafe for transportation, and no loss of 
contents. 


(4) For the dynamic compression test, 
a container passes the test if, after 
application of the required load, there is 
no permanent deformation to the IBC, 
which renders the whole IBC, including 
the base pallet, unsafe for 
transportation; in no case may the 
maximum deflection exceed one inch. 


49. In § 178.819, paragraph (b)(1) is 
amended by adding a second sentence 
and (b)(2) is revised as follows: 


§ 178.819 Vibration test. 


* * * * * 


(1) * * * IBCs intended for liquids 
may be tested using watervas the filling 
material for the vibration test. 


(2) The sample IBC must be placed on 
a vibrating platform with a vertical or 
rotary double-amplitude (peak-to-peak 
displacement) of one inch. The IBC 
must be constrained horizontally to 
prevent it from falling off the platform, 
but must be left free to move vertically 
and bounce. 


50. Subpart P is added to part 178 as 
follows: 


Subpart P—Large Packagings 
Standards 


Sec. 

178.900 Purpose and scope. 

178.902 Large Packaging identification 
codes. 

178.903 Marking of Large Packagings. 

178.904 General Large Packaging standards. 

178.905 Standards for metal Large 
Packagings. 

178.906 Standards for rigid plastic Large 

 Packagings. 

178.907 Standards for fiberboard Large 
Packagings. 

178.908 Standards for wooden Large 
Packagings. 

178.909 Standards for flexible Large 
Packagings. 


§ 178.900 Purpose and scope. 

(a) This subpart prescribes 
requirements for Large Packaging 
intended for the transportation of 
hazardous materials. Standards for these 
packagings are based on the UN 
Recommendations. 

(b) Terms used in this subpart are 
defined in § 171.8 of this subchapter. 


§178.902 Large Packaging identification 
codes. 

Large packaging code designations 
consist of: Two numerals specified in 
paragraph (a) of this section; followed 
by the capital letter(s) specified in. 
paragraph (b) of this section. 

(a) Large packaging code number 
designation are as follows: 50 for rigid 
Large Packagings; or 51 for flexible 
Large Packagings. 

(b) Large Packaging: code letter 
designations are as follows: 

‘“‘A”’ means steel (all types and surface 
treatments). 

“B” means aluminum. 

“C” means natural wood. 

“D” means plywood. ¥ 

“F” means reconstituted wood. 

“G” means fiberboard. 

“H” means plastic. 

“M” means paper, multiwall. 

“‘N”’ means metal (other than steel or 
aluminum). 


§178.903 Marking of Large Packagings. 

(a) The manufacturer must: 

(1) Mark every Large Packaging in a 
durable and clearly visible manner. The 
marking may be applied in a single line 
or in multiple lines provided the correct 
sequence is followed with the 
information required by this section. 
The following information is required in 
the sequence presented: 

(i) Except as provided in © 
§ 178.503(e)(1)(ii), the United Nations 
packaging symbol as illustrated in 
§ 178.503(e)(1)(i). For metal Large . 
Packagings on which the marking is 
stamped or embossed, the capital letters 
“UN” may be applied instead of the 
symbol; 


(ii) The code number designating the 
Large Packaging design type according 
to § 178.901. The letter ‘““‘W” must follow 
the Large Packaging design type 
identification code on a Large Packaging 
when the Large Packaging differs from 
the requirements in subpart P of this 
part, or is tested using methods other 
than those specified in this subpart, and 
is approved by the Associate 
Administrator in accordance with the 
provisions in § 178.1001; 

(iii) A capital letter identifying the 
performance standard under which the 
design type has been successfully 
tested, as follows: ; 

(A) X—for Large Packagings meeting 
Packing Groups I, II and III tests; 

(B) Y—for Large Packagings meeting 
Packing Groups II and III tests; and 

(C) Z—for Large Packagings meeting 
Packing Group III test. 

(iv) The month (designated 
numerically) and year (last two digits) of 
manufacture; 

(v) The country. authorizing the 
allocation of the mark. The letters 
“USA” indicate that the Large 
Packaging is manufactured and marked 
in the United States in compliance with 
the provisions of this subchapter. 

(vi) The name and address or symbol 
of the manufacturer or the approval 
agency certifying compliance with 
subpart P and subpart Q of this part. 
Symbols, if used, must be registered 
with the Associate Administrator. 

(vii) The stacking test load in 
kilograms (kg). For Large Packagings not 
designed for stacking the fi 7 

(viii) The maximum permissible gross 
mass or for flexible Large Packagings, 
the maximum net mass, in kg. 

(2) The following are examples of 
symbols and required markings: 

(i) For a steel Large Packaging suitable 
for stacking; stacking load: 2,500 kg; 
maximum gross mass: 1,000 kg. 


50A/x/05 05/USA/M9399/2500/1000 


(ii) For a plastic Large Packaging not 
suitable for stacking; maximum gross 
mass: 800 kg. 


| 


gross mass: 500 kg. 
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50H/Y/11 04/USA/M9399/0/800 


(iii) For a Flexible Large Packaging 
not suitable for stacking; maximum 


(b) 


§ 178.904 General Large Packaging 
standards. 

(a) Each Large Packaging must be 
resistant to, or protected from, 
deterioration due to exposure to the 
external environment. Large packagings 
intended for solid hazardous materials 
must be sift-proof and water-resistant. 

(b) All service equipment must be 
positioned or protected to minimize 
potential loss of contents resulting from 
damage during Large Packaging 
handling and transportation. 

(c) Each Large Packaging, including 
attachments and service and structural 
equipment, must be designed to 
withstand, without loss of hazardous 
materials, the internal pressure of the 
contents and the stresses of normal 
handling and transport. A Large 
Packaging intended for stacking must be 
designed for stacking. Any lifting or 
securing features of a Large Packaging 
must be sufficient strength to withstand 
the normal conditions of handling and 
transportation without gross distortion 
or failure and must be positioned so as 
to cause no undue stress in any part of 
the Large Packaging. 

(d) A Large Packaging consisting of 
packagings within a framework must be 
so constructed that the packaging is not 
damaged by the framework and is 
retained within the framework at all 
times. . 

(e) Large packaging design types must 
be constructed in such a way as to be 
bottom-lifted or top-lifted as specified in 
§§ 178.1004 and 178.1005. 


§178.905 Standards for metal Large 
Packagings. 

(a) The provisions in this section 
apply to metal Large Packagings 
intended to contain liquids and solids. 
Metal Large Packaging types are 
designated: 

(1) 50A steel 

(2) 50B aluminum 


51H/Z/06 04/USA/+ZT1235/0/500 


(3) 50N metal (other than steel or 
aluminum) 
(b) Each Large Packaging must be 


made of suitable ductile metal materials. 


Welds must be made so as to maintain 
design type integrity of the receptacle 
under conditions normally incident to 
transportation. Low-temperature 
performance must be taken into account 
when appropriate. 

(c) The use of dissimilar metals must 
not result in deterioration that could 
affect the integrity of the Large 
Packaging. 

(d) Metal Large Packagings may not 
have a volumetric capacity greater than 
3,000 L (793 gallons) and not less than 
450 L (119 gallons). 


§178.906 Standards for rigid plastic Large 
Packagings. 

(a) The provisions in this section 
apply to rigid plastic Large Packagings | 
intended to contain liquids and solids. 
Rigid plastic Large Packaging types are 
designated: 

50H rigid plastics. 

(b) A Rigid plastic Large Packaging 
must be manufactured from plastic 
material of known specifications and be 
of a strength relative to its capacity and 
to the service it is required to perform. 
In addition to conformance to § 173.24 
of this subchapter, plastic materials 
must be resistant to aging and to 
degradation caused by ultraviolet 
radiation. 

(1) If protection against ultraviolet 
radiation is necessary, it must be 
provided by the addition of a pigment 
or inhibiter such as carbon black to 
plastic materials. These additives must 
be compatible with the contents and 
remain effective throughout the life of 
the plastic Large Packaging body. Where 
use is made of carbon black, pigments 
or inhibitors, other than those used in 
the manufacture of the tested design 
type, retesting may be omitted if 
changes in the carbon black content, the 


pigment content or the inhibitor content 
do not adversely affect the physical 
properties of the material of 
construction. 

(2) Additives may be included in the 
composition of the plastic material to 
improve the resistance to aging or to 
serve other purposes, provided they do 
not adversely affect the physical or 
chemical properties of the material of 
construction. 

(3) No used material other than 
production residues or regrind from the 
same manufacturing process may be 
used in the manufacture of rigid plastic 
Large Packagings. 

(c) Rigid plastic Large Packagings: 

(1) May not havea volumetric ~ 
capacity greater than 3,000 L (793 
gallons); and 

(2) May not have a volumetric 
capacity less than 56 450 L (119 
gallons). 


§178.907 Standards for fiberboard Large 
Packagings. 

(a) The provisions in this section 
apply to fiberboard Large Packagings 
intended to contain solids. Fiberboard 
Large Packaging types are designated: 

50G fiberboard. 

(b) Construction requirements for 
fiberboard Large Packagings. 

(1) Fiberboard Large Packagings must 
be constructed of strong, solid or 
double-faced corrugated fiberboard 
(single or multiwall) that is appropriate 
to the capacity of the Large Packagings 
and to their intended use. Water 
resistance of the outer surface must be 
such that the increase in mass, as 
determined in a test carried out over a 
period of 30 minutes by the Cobb 
method of determining water 
absorption, is not greater than 155 grams 
per square meter (0.0316 pounds per 
square foot)—see ISO 535 (E) (IBR, see 
§ 171.7 of this subchapter). Fiberboard 
must have proper bending qualities. 
Fiberboard must be cut, creased without 


| 
| 
id 
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cutting through any thickness of 
fiberboard, and slotted so as to permit 
assembly without cracking, surface 
breaks or undue bending. The fluting or 
corrugated fiberboard must be firmly 
glued to the facings. 

(i) The walls, including top and 
bottom, must have a minimum puncture 
resistance of 15 Joules (11 foot-pounds 
of energy) measured according to ISO 
3036 (IBR, see § 171.7 of this 
subchapter) . 

(ii) Manufacturers’ joints in the outer 
packaging of Large Packagings must be 
made with an appropriate overlap and 
be taped, glued, stitched with metal 
staples or fastened by other means at 
least equally effective. Where joints are 
made by gluing or taping, a water 
resistant adhesive must be used. Metal 
staples must pass completely through 
all pieces to be fastened and be formed 
or protected so that any inner liner 
cannot be abraded or punctured by 
them. 

(2) Integral and detachable pallets. (i) 
Any integral pallet base forming part of 
a Large Packaging or any detachable 
pallet must be suitable for mechanical 
handling with the Large Packaging filled 
to its maximum permissible gross mass. 

(ii) The pallet or integral base must be 
designed to avoid protrusions causing 
damage to the fiberboard Large 
Packagings in handling. 

(iii) The body must be secured to any 
detachable pallet to ensure stability in 
‘handling and transport. Where a 
detachable pallet is used, its top surface 
must be free from protrusions that might 
damage the Large Packaging. 

(3) Strengthening devices, such as 
timber supports to increase stacking 
performance may be used but must be 
external to the liner. 

(4) The load-bearing surfaces of the 
Large Packagings intended for stacking 
must be designed to distribute the load 
in a stable manner. 

(c) Fiberboard Large Packagings may 
- not have a volumetric capacity greater 
than 3,000 L (793 gallons) and not less 
than 450 L (119 gallons). 


§178.908 Standards for wooden Large 
Packagings. 

(a) The provisions in this section 
apply to wooden Large Packagings 
intended to contain solids. Wooden 
Large Packaging types are designated: 

(1) 50C natural wood 

(2) 50D plywood 

(3) 50F reconstituted wood 

(b) Construction requirements for 
wooden Large Packagings are as follows: 

(1) The strength of the materials used 
and the method of construction must be 
appropriate to the capacity and 
intended use of the Large Packagings. 


(i) Natural wood used in the 
construction of Large Packagings must 
be well-seasoned, commercially dry and 
free from defects that would materially 
lessen the strength of any part of the 
Large Packagings. Each Large Packaging 
part must consist of uncut wood or a 
piece equivalent in strength and 
integrity. Large packagings parts are 
equivalent to one piece when a suitable 
method of glued assembly is used (i.e., 
a Lindermann joint, tongue and groove 
joint, ship, lap or babbet joint; or butt 
joint with at least two corrugated metal 
fasteners at each joint, or when other 
methods at least equally effective are 
used). 

(ii) Plywood used in construction 
must be at least 3-ply. Plywood must be 
made of well-seasoned rotary cut, sliced 
or sawn veneer, commercially dry and 
free from defects that would materially 
lessen the strength of the Large 
Packagings. All adjacent piles must be 
glued with water resistant adhesive. 
Materials other than plywood may be 
used for the construction of the Large 
Packaging. 

(iii) Reconstituted wood used in the 
construction of Large Packagings must 
be water resistant reconstituted wood 
such as hardboard, particle board or 
other suitable type. 


(iv) Wooden Large Packagings must be 
firmly nailed or secured to corner posts 
or ends or be assembled by similar 
devices. 


(2) Integral and detachable pallets. (i) 
Any integral pallet base forming part of 
a Large Packaging, or any detachable 
pallet must be suitable for mechanical 
handling of a Large Packaging filled to 
its maximum permissible gross mass. 


(ii) The pallet or integral base must be 
designed to avoid protrusion that may 
cause damage to the Large Packaging in 
handling. 

(iii) The body must be secured to any 
detachable pallet to ensure stability in 
handling and transportation. Where a 


detachable pallet is used, its top surface 


must be free from protrustions that 
might damage the Large Packaging. 

(3) Strengthening devices, such as 
timber supports to increase stacking 
performance, may be used but must be 
external to the liner. 

(4) The load bearing surfaces of the 
Large Packaging must be designed to 
distribute loads in a stable manner. 

(c) Wooden Large Packagings: 

(1) May not have a volumetric 
capacity greater than 3,000 L (793 
gallons); and 

(2) May not have a volumetric 
capacity less than 450 L (119 gallons). 


§ 178.909 Standards for flexible Large 
Packagings. 

(a) The provisions in this section 
apply to flexible Large Packagings 
intended to contain liquids and solids. 
Flexible Large Packagings types are 
designated: 

(1) 51H flexible plastics 

(2) 51M flexible paper 

-(b) Construction requirements for 
flexible Large Packagings are as follows: 

(1) The strength of the material and 
the construction of the flexible Large 
Packagings must be appropriate to its 
capacity and its intended use. 

(2) All materials used in the 
construction of flexible Large 
Packagings of types 51M must, after 
complete immersion in water for not 
less than 24 hours, retain at least 85 
percent of the tensile strength as 
measured originally on the material 
conditioned to equilibrium at 67 percent 
relative humidity or less. 

- (3) Seams must be stitched or formed 
by heat sealing, gluing or any equivalent 
method. All stitched seam-ends must be 
secured. 

(4) In addition to conformance with 
the requirements of § 173.24 of this. 
subchapter, flexible Large Packaging 
must be resistant to aging and 
degradation caused by ultraviolet 
radiation. _ 

(5) For plastics flexible Large 
Packagings, if necessary, protection 
against ultraviolet radiation must be 
provided by the addition of pigments or 
inhibitors such as carbon black. These 
additives must be compatible with the 
contents and remain effective 
throughout the life of the Large 
Packaging. Where use is made of carbon 
black, pigments or inhibitors other than 
those used in the manufacture of the 
tested design type, retesting may be 
omitted if the carbon black content, the 
pigment content or the inhibitor content 
do not adversely affect the physical 
properties of the material of 
construction. 

(6) Additives may be included in the 
composition of the material of the Large 
Packaging to improve the resistance to 
aging, provided they do not adversely 
affect the physical or chemical 
properties of the material. 

(7) When flexible material Large 
Packagings are filled, the ratio of height 
to width must be no more than 2:1. 

(c) Flexible Large Packagings: 

(1) May not have a volumetric 
capacity greater than 3,000 L (793 
gallons); 

(2) May not have a volumetric 
capacity less than 56 L (15 gallons); and 
(3) Must be designed and tested to a 
capacity of not less than 50 kg (110 

pounds). 
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51. Subpart Q is added to Part 178 as 
follows: 


Subpart Q—Testing of Large 
Packagings 


Sec. 

178.1000 and scope. 

178.1001’ General requirements. 

178.1002 Preparation of Large Packagings 
for testing. 

178.1010 Drop test. 

178.1011 Bottom lift test. 

178.1012 Top lift test. 

178.1015 Stacking test. 

178.1019 Vibration test. 


§178.1000 Purpose and scope. 

This subpart prescribes certain testing 
requirements for Large Packagings 
identified in subpart P of this part. 


§ 178.1001 General requirements. 

(a) General: The test procedures 
prescribed in this subpart are intended 
to ensure that Large Packagings 
containing hazardous materials can 
withstand normal conditions of 
transportation. These test procedures 


are considered minimum requirements. - 


Each packaging must be manufactured 
and assembled so as to be capable of 
successfully passing the prescribed tests 
and to conform to the requirements of 

§ 173.24 of this subchapter while in 
transportation. 

(b) Responsibility. It is the 
responsibility of the Large Packaging 
manufacturer to ensure each Large 
Packaging is capable of passing the 
prescribed tests. To the extent a Large 
Packagings’ assembly function, 
including final closure, is performed by 
the person who offers a hazardous 
material for transportation, that person 
is responsible for performing the 
function in accordance with §§ 173.22 
and 178.2 of this subchapter. 

(c) Definitions. For the purpose of this 
subpart 
(A La, Large packaging design type refers 
to a Large Packaging which does not 
differ in structural design, size, material 
of construction and is 

(2) Design qualification testing is the 
performance of the drop, stacking, and 
bottom-lift or top-lift tests, as 
applicable, prescribed in this subpart, 
for each different Large Packaging 
design type, at the start of production of 
that packaging. 

(3) Periodic design requalification test 
is the performance of the applicable 
tests specified in paragraph (c)(2) of this 
section on a Large Packaging design 
type, in order to requalify the design for 
continued production at the frequency 
specified in paragraph (e) of this 
section. 

(4) Production inspection is the 
inspection, which must initially be 


conducted on each newly manufactured 
Large Packaging. 

(5) Different Large Packaging design 
type is one, which differs from a 
previously qualified Large Packaging 
design type in structural design, size, 
material of construction, wall thickness, 
or manner of construction, but does not 
include: 

(i) A packaging, which differs in 
surface treatment; . 

(ii) A rigid plastic Large Packaging, 
which differs with regard to additives 
used to comply with §§ 178.906(b) or 
178.909(b); 

(iii) A packaging, which differs only 
in its lesser external dimensions (i.e., 
height, width, length) provided 
materials of construction and material 
thickness or fabric weight remain the | 
same; 

(d) Design qualification testing. The. 
packaging manufacturer must achieve 
successful test results for the design 
qualification testing at the start of 
production of each new or different 
Large Packaging design type. 
Application of the certification mark by 
the manufacturer constitutes 
certification that the Large Packaging 
design type passed the prescribed tests 
in this subpart. 

(e) Periodic design requalification 
testing. (1) Periodic design 
requalification must be conducted on 
each qualified Large Packaging design 
type if the manufacturer is to maintain 
authorization for continued production. 
The Large Packaging manufacturer must 


_ achieve successful test results for the 


periodic design requalification at 
sufficient frequency to ensure each 
packaging produced by the 
manufacturer is capable of passing the 
design qualification tests. Design 
requalification tests must be conducted 
at least once every 24 months. 

(2) Changes in the frequency of design 
requalification testing specified in 
paragraph (e)(1) of this section are 
authorized if approved by the Associate 
Administrator. 

(f) Test samples. The manufacturer 
must conduct the design qualification 
and periodic tests prescribed in this 
subpart using random samples of 

packagings, in the numbers specified in 
the appropriate test section. 

(g) Selective testing. The selective 
testing of Large Packagings, which differ 
only in minor respects from a tested 
type is permitted as described in this 
section. For air transport, Large 
Packagings must comply with 
§ 173.27(c}(1) and (c){2) of this 
subchapter. Variations are permitted in 
inner packagings of a tested Large 
Packaging, without further testing of the 
package, provided an equivalent level of 


performance is maintained and the 
methodology used to determine that the 
inner packaging, including closure, 
maintains an equivalent level of 
performance is documented in writing 
by the person certifying compliance 
with this paragraph and retained in 
accordance with paragraph (1) of this 
section. Permitted variations are as 
follows: 

(1) Inner packagings of equivalent or 
smaller size may be used provided— 

(i) The inner packagings are of similar 
design to the tested inner packagings 
(i.e. shape-round, rectangular, etc.); 

(ii) The material of construction of the 
inner packagings (glass, plastic, metal, 
etc.) offers resistance to impact and 
stacking forces equal to or greater than 
that of pa originally tested inner 
packagin: 

(iii) The i inner packagings have the 
same or smaller openings and the 
closure is of similar design (e.g., screw 
cap, friction lid, etc.); 

tiv) Sufficient additional cushioning 
material is used to take up void spaces 
and to prevent significant movement of 
the inner packagings; 

(v) Inner packagings are oriented 
within the outer packaging in the same 
manner as in the tested package; and, 

(vi) The gross mass of the package 
does not exceed that originally tested. 

(2) A lesser number of the tested inner 
packagings, or of the alternative types of 
inner packagings identified in paragraph 
(g)(1) of this section, may be used 
provided sufficient cushioning is added 
to fill void space(s) and to prevent 
significant movement of _ inner 
packagings. 

(h) Proof of compliance. 
Notwithstanding the periodic design 
requalification testing intervals 
specified in paragraph (e) of this 
section, the Associate Administrator, or 
a designated representative, may at any 
time require demonstration of 
compliance by a manufacturer, through 
testing in accordance with this subpart, 
to ensure packagings meet the 
requirements of this subpart. As 
required by the Associate 
Administrator, or a designated 
representative, the manufacturer must 
either: 

(1) Conduct performance tests or have 
tests conducted by an independent 
testing facility, in accordance with this 
subpart; or 

(2) Make a sample Large Packaging 
available to the Associate 
Administrator, or a designated 
representative, for testing in accordance 
with this subpart. 

(i) Hecord retention. Following each 
design qualification test and each 


periodic retest on a Large Packaging, a 
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test report must be prepared. The test 
report must be maintained at each 
location where the Large Packaging is 
-manufactured and each location where 
the design qualification tests are 
conducted, for as long as the Large 
Packaging is produced and for at least 
two years thereafter, and at each 
location where the periodic retests are 
conducted until such tests are 
successfully performed again and a new 
test report produced. In addition, a copy 
of the test report must be maintained by 
a person certifying compliance with this 
part. The test report must be made 
available to a user of a Large Packaging 
or a representative of the Department 
upon request. The test report, at a 
minimum, must contain the following 
information: 

(1) Name and address of test facility; 

(2) Name and address of applicant 
(where appropriate); 

(3) A unique test report identification; 

(4) Date of the test report; 

(5) Manufacturer of the packaging; 

(6) Description of the packaging 
design type (e.g. dimensions, materials, 
closures, thickness, etc.), including 
methods of manufacture (e.g. blow 
molding) and which may include 
drawing(s) and/or photograph(s); 

(7) Maximum capacity; 

(8) Characteristics of test contents, e.g. 
viscosity and relative density for liquids 
and particle size for solids; 

(9) Mathematical calculations 
performed to conduct and document 
testing (for example, drop height, test 
capacity, outage requirements, etc.); 

(10) Test descriptions and results; and 

(11) Signature with the name and title 
of signatory. 


§ 178.1002 Preparation of Large 
Packagings for testing. 

(a) Except as otherwise provided in 
this subchapter, each Large Packaging 
and package must be closed in 
preparation for testing and tests must be 
carried out in the same manner as if 
preffared for transportation, including 
inner packagings. All closures must be 
installed using proper techniques and 
torques. 

(b) For the drop and stacking test, 
inner receptacles must be filled to not 
less than 95 percent of maximum 
capacity (see § 171.8 of this subchapter) 
in the case of solids and not less than . 
98 percent of maximum in the case of 
liquids. Bags must be filled to the 
maximum mass at which they may be 
used. For Large Packagings where the 
inner packagings are designed to carry 
liquids and solids, separate testing is 
required for both liquid and solid 
contents. The material to be transported 
in the packagings may be replaced by a 


non-hazardous material, except for 
chemicai compatibility testing or where 
this would invalidate the results of the 
tests. 

(c) If the material to be transported is 
replaced for test purposes by a non- 
hazardous material, the material used 
must be of the same or higher specific 
gravity as the material to be carried, and 
its other physical properties (grain, size, 
viscosity) which might influence the 
results of the required tests must 
correspond as closely as possible to 
those of the hazardous material to be 
transported. It is permissible to use 
additives, such as bags of lead shot, to 
achieve the requisite total package mass, 
so long as they do not affect the test 
results. 

(d) Paper or fiberboard Large 
Packagings must be conditioned for at 
least 24 hours immediately prior to 
testing in an atmosphere maintained— 

(1) At 50 percent +2 percent relative 
humidity, and at a temperature of 23 °C 
+2 °C (73 °F +4 °F). Average values 
should fall within these limits. Short- 
term fluctuations and measurement 
limitations may cause individual 
measurements to vary by up to +5 
percent relative humidity without 
significant impairment of test 
reproducibility; 

(2) At 65 percent 2 percent relative 
humidity, and at a temperature of 20 °C 
+2 °C (68 °F +4 °F), or 27 °C +2 °C (81 
°F +4 °F). Average values should fall 
within these limits. Short-term 
fluctuations and measurement 
limitations may cause individual 
measurements to vary by up to +5 
percent relative humidity without 
significant impairment of test 
reproducibility; or 

(3) For testing at periodic intervals 
only (i.e., other than initial design 
qualification testing), at ambient 
conditions. 


§ 178.1010 Drop test. 

(a) General. The drop test must be 
conducted for the qualification of all 
Large Packagings design types and 
performed periodically as specified in 
§ 178.1001(e) of this subpart. 

' (b) Special preparation for the drop 
test. Large packagings must be filled in 
accordance with § 178.1002. 

(c) Conditioning. Rigid plastic Large 
Packagings and Large Packagings with 
plastic inner receptacles must be 
conditioned for testing by reducing the . 


| temperature of the packaging and its 


contents to 18 °C (0 °F) or lower. Test - 
liquids must be kept in the liquid state, 
if necessary, by the addition of anti- 
freeze. Water/anti-freeze solutions with 
a minimum specific gravity of 0.95 for 
testing at 18 °C (0 °F) or lower are 


considered acceptable test liquids, and 
may be considered equivalent to water 
for test purposes. Large Packagings 
conditioned in this way are not required 
to be conditioned in accordance with 

§ 178.1002(d). 

(d) Test method. (1) Samples of all 
Large Packaging design types must be 
dropped onto a rigid, non-resilient, 
smooth, flat and horizontal surface. The 
point of impact must be the most 
vulnerable part of the base of the Large. 
Packaging being tested. Following the 
drop, the Large Packaging must be 
restored to the upright position for 
observation. 

(2) Large Packaging design types with 
a capacity of 0.45 cubic meters (15.9 
cubic feet) or less must be subject to an 
addition drop test. 

(e) Drop height. (1) For all Large 
Packagings, drop heights are specified 
as follows: 

(i) Packing group I: 1.8 m (5.9 feet) 

(ii) Packing group II: 1.2 m (3.9 feet) 

(iii) Packing group III: 0.8 m (2.6 feet) 

(2) Drop tests are to be performed 
with the solid or liquid to be 
transported or with a non-hazardous 
material having essentially the same 
physical characteristics. 

(3) The specific gravity and viscosity 
of a substituted non-hazardous material 
used in the drop test for liquids must be 
similar to the hazardous material 
intended for transportation. Water also 
may be used for the liquid drop test 
under the following conditions: 

(i) Where the substance to be carried 
have a specific gravity not exceeding 
1.2, the drop heights must be those 
specified in paragraph [e)(1) of this 
section for each Large Packaging design 
type; and 

(ii) Where the substances to be carried 
have a specific gravity exceeding 1.2, 
the drop heights must be as follows: 

(A) Packing Group I: SG x 1.5 m (4.9 
feet) 

(B) Packing Group II: SG x 1.0 m (3.3 
feet) 

(C) Packing Group III: SG x 0.67 m 
(2.2 feet) 

(f) Criteria for passing the test. For all 
Large Packaging design types there may 
be no loss of the filling substance from 
inner packaging(s) or article(s). Ruptures 
are not permitted in Large Packaging for 
articles of Class 1 which permit the 
spillage of loose explosive substances or 
articles from the Large Packaging. 


Where a Large Packaging undergoes a 


drop test, the sample passes the test if 
the entire contents are retained even if 
the closure is no longer sift-proof. 


§ 178.1011 Bottom lift test. _ 


(a) General. The bottom lift test must 
be conducted for the qualification of all 


‘maximum permissible gross mass, the 
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Large Packagings design types designed 
to be lifted from the base. 

(b) Special preparation for the bottom 
lift test. The Large Packaging must be 
loaded to 1.25 times its maximum 
permissible gross mass, the load being 
evenly distributed. 

(c) Test method. All Large Packaging 
design types must be raised and lowered 
twice by a lift truck with the forks 
centrally positioned and spaced at three 
quarters of the dimension of the side of 
entry (unless the points of entry are 
fixed). The forks must penetrate to three 
quarters of the direction of entry. 

(d) Criteria for passing the test. For all 
Large Packagings design types designed 
to be lifted from the base, there may be 
no permanent deformation which 
renders the Large Packaging unsafe for 
transport and there must be no loss of 
contents. 


§ 178.1012 Top lift test. 


(a) General. The top lift test must be 
conducted for the qualification of all of 
Large Packagings design types to be 
lifted from the top or, for flexible Large 
Packagings, from the side. 

(b) Special preparation for the top lift 
test. (1) Metal and rigid plastic Large 
Packagings design types must be loaded 
to twice its maximum permissible gross 
mass. 

(2) Flexible Large Packaging design 
types must be filled to six times the 


load being evenly distributed. 

(c) Test method. (1) A Large Packaging 
must be lifted in the manner for which 
it is designed until clear of the floor and 
maintained in that position for a period 
of five minutes. 

(2) Rigid plastic Large Packaging 
design types must be: 

(i) Lifted by each pair of diagonally 


- opposite lifting devices, so that the 


hoisting forces are applied vertically for 
a period of five minutes; and 

(ii) Lifted by each pair of diagonally 
opposite lifting devices so that the 
hoisting forces are applied towards the 
center at 45° to the vertical, for a period 
of five minutes. 

(3) If not tested as indicated in 
paragraph (c)(1) of this section, a 
flexible Large Packaging design type 


‘ must be tested as follows: 


(i) Fill the flexible Large Packaging to 
95% full with a material representative 
of the product to be supers. 

(ii) Suspend the flexible Large 
Packaging by its lifting devices. 

(iii) Apply a constant downward force 
through a specially designed platen. The 
platen will be a minimum of 60 percent - 
and a maximum of 80 percent of the 
cross sectional surface area of the 
flexible Large Packaging. 


(iv) The combination of the mass of 
the filled flexible Large Packaging and 
the force applied through the platen 
must be a minimum of six times the 
maximum net mass of the flexible Large 
Packaging. The test must be conducted 
for a period of five minutes.. 

(v) Other equally effective methods of 
top lift testing and preparation may be 
used with approval of the Associate 
Administrator. 

(d) Criterion for passing the test. For 
all Large Packagings design types 
designed to be lifted from the top, there 
may be no permanent deformation 
which renders the Large Packagings 
unsafe for transport and no loss of 
contents. 


§ 178.1015 Stacking test. 


(a) General. The stacking test must be 
conducted for the qualification of all 
Large Packagings design types intended 
to be stacked. 

(b) Special preparation for the 
stacking test. (1) All Large Packagings 
except flexible Large Packaging design 
types must be loaded to their maximum 
permissible gross mass. 

(2) Flexible Large Packagings must be 
filled to not less than 95 percent of their 
capacity and to their maximum net 
mass, with the load being evenly 
distributed. 

(c) Test method. (1) All Large 


_ Packaging must be placed on their base 


on level, hard ground and subjected to 
a uniformly distributed superimposed 
test load for a period of at least five 
minutes (see paragraph (c)(5) of this 
section). 

(2) Fiberboard and wooden Large 
Packagings must be subjected to the tes 
for 24 hours. 

(3) Rigid plastic Large Packagings 
which bear the stacking load must be 
subjected to the test for 28 days at 40 °C 
(104 °F). 

(4) For all Large Packagings, the load 
must be applied by one of the following 
methods: 

(i) One or more Large Packagings of 
the same type loaded to their maximum 
permissible gross mass and stacked on 
the test Large Packaging; 

(ii) The calculated superimposed test 
load weight loaded on either a flat plate 
or a reproduction of the base of the 
Large Packaging, which is stacked on 
the test Large Packaging; or 

(5) Calculation of superimposed test 
load. For all Large Packagings, the load 
to be placed on the Large Packaging 
must be 1.8 times the combined 
maximum permissible gross mass of the 
number of similar Large Packaging that 
may be stacked on top of the Large 
Packaging during transportation. 


(d) Periodic Retest. (1) The package 
must be tested in accordance with 
§ 178.1015(c) of this subpart; or 

(2) The packaging may be tested using 
a dynamic compression testing 
machine. The test must be conducted at 
room temperature on an empty, 
unsealed packaging. The test sample 
must be centered on the bottom platen 
of the testing machine. The top platen 
must be lowered until it comes in 
contact with the test sample. 
Compression must be applied end to 
end. The speed of the compression 
tester must be one-half inch plus or 
minus one-fourth inch per minute. An 
initial preload of 50 pounds must be 
applied to ensure a definite contact 
between the test sample and the platens. - 
The distance between the platens at this 
time must be recorded as zero 
deformation. The force “‘A”’ to then be 
applied must be calculated using the 
applicable formula: 
Liquids: A = (1.8)(n—1) [w + (sx vx 

8.3 x .98)] x 1.5; 

or 


Solids: A = (1.8)(n—1) [w + (sx v x 8.3 
x .95)] x 1.5 


Where: 


A = applied load in pounds. 

n = maximum number of Large 
Packagings that may be stacked 
during transportation. 

w = maximum weight of one empty 
container in pounds. 

s = specific gravity (liquids) or density 
(solids) of the lading. 

v = actual capacity of container (rated 
capacity + outage) in gallons. 
and: 


8.3 corresponds to the weight in pounds 
of 1.0 gallon of water. 

1.5 is a compensation factor that 
converts the static load of the stacking 
test into a load suitable for dynamic 
compression testing. 

(e) Criterion for passing the test. (1) 
For metal or rigid plastic Large 
Packagings, there may be no permanent 
deformation which renders the Large 
Packaging unsafe for transportation and 
no loss of contents. 

(2) For flexible Large Packagings, 
there may be no deterioration which 
renders the Large Packaging unsafe for 
transportation and no loss of contents. 

(3) For the dynamic compression test, 
a container passes the test if, after 
application of the required load, there is 
no permanent deformation to the Large 
Packaging which renders the whole 
Large Packaging; including the base 
pallet, unsafe for transportation; in no 
case may the maximum deflection 
exceed one inch. 


| 
| 
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§ 178.1019 Vibration test. 

(a) General. The vibration test must be 
conducted for the qualification of all 
rigid Large Packaging design types. 
Flexible Large Packaging désign types 
must be capable of withstanding the 
vibration test. 

(b) Test method. (1) A sample Large | 
Packaging, selected at random, must be 
filled and closed as for shipment. Large 
Packagings intended for liquids may be 
tested using water as the filling material 
for the vibration test. 

(2) The sample Large Packaging must 
be placed on a vibrating platform that 
has a vertical or rotary double- 
amplitude (peak-to-peak displacement) 
of one inch. The Large Packaging must 
be constrained horizontally to prevent it 
from falling off the platform, but must 
be left free to move vertically and 
bounce. 

(3) The sample Large Packaging must 
be placed on a vibrating platform that 
has a vertical double-amplitude (peak- 
to-peak displacement) of one inch. The 
Large Packaging must be constrained 
horizontally to prevent it from falling off 
the platform, but must be left free to 
move vertically and bounce. 

(4) The test must be performed for one 
hour at a frequency that causes the 
package to be raised from the vibrating 
platform to such a degree that a piece 
of material of approximately 1.6-mm 
(0.063-inch) in thickness (such as steel 
strapping or paperboard) can be passed 
between the bottom of the Large 
Packaging and the platform. Other 
methods at least equally effective may 
be used (see § 178.801(i)). 

(c) Criterion for passing the test. A 
Large Packaging passes the vibration test 
if there is no rupture or leakage. 


Issued in Washington, DC on August 28, 
2006 under authority delegated in 49 CFR 
Part 106. 


Robert A. McGuire, 


Associate Administration for Hazardous 
Materials Safety. 
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Reporting of Early Warning 
Information 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes 
amendments to certain provisions of the 
early warning reporting rule published 
pursuant to the Transportation Recall 
Enhancement, Accountability, and 
Documentation (TREAD) Act. This 
document proposes to modify and 
clarify some of the manufacturers’ 
reporting requirements under the rule. It 
would identify a subclass of field 
reports referred to as product evaluation 
reports dnd eliminate the requirement 
that manufacturers submit copies of 
them to the agency, revise the definition 
of fire, modify reporting relating to fuel 
systems on medium-heavy vehicles and 
buses, and limit the time period for 
required updates to a few data elements 
in reports of deaths and injuries. 

DATES: Comments Closing Date: 
Comments must be received on or 
before October 31, 2006. 

ADDRESSES: You may submit comments 
identified by DOT DMS Docket Number 
NHTSA 2006-25653 by any cf the 
following methods: 

e Web site: http://dms.dot.gov. 
Follow the instructions for submitting 
comments on the DOT electronic docket 
site. 

e Fax: 1-202-493-2251. 

e Mail: Docket Management Facility; 
U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
Room PL—401, Washington, DC 20590-" 
001. 

e Hand Delivery: Room PL—401 on 
the plaza level of the Nassif Building, 
400 Seventh Street, SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 

e Federal eRulemaking Portal: Go to 
http://www.regulations.gov. Follow the 
online instructions for submitting 
comments. 

Instructions: All submissions must 
include the agency name and docket 
number or Regulatory Identification 
Number (RIN) for this rulemaking. For 
detailed instructions on submitting 
comments and additional information 
on the rulemaking process, see the 
Request for Comments heading of the 
SUPPLEMENTARY INFORMATION section of 
this document. Note that all comments 
received will be posted without change 
to http://dms.dot.gov, including any 
personal information provided. Please 
see the Privacy Act heading of the 
SUPPLEMENTARY INFORMATION section of 
this document regarding documents 
submitted to the agency’s dockets. 

Docket: For access to the docket to 
read background documents or 

comments received, go to http:// 
dms.dot.gov at any time or to Room PL— 
401 on the plaza level of the Nassif 


Building, 400 Seventh Street, SW., 
Washington, DC, between 9 a.m. and 5 
p.m., Monday through Friday, except 
Federal holidays. 

FOR FURTHER INFORMATION CONTACT: For 
all issues except legal issues, contact 
Tina Morgan, Office of Defects 
Investigation, NHTSA (phone: 202—366— 
0699). For legal issues, contact Andrew 
DiMarsico, Office of Chief Counsel, 
NHTSA (phone: 202-366-5263). You 
may send mail to these officials at 
National Highway Traffic Safety 
Administration, 400 Seventh Street, 
SW., Washington, DC 20590. 
SUPPLEMENTARY INFORMATION: 


Table of Contents 
Introduction 
I. Summary of the Proposed Rule 
II. Background 
A. The Early Warning Reporting Regulation 
B. Industry Recommendations 
C. Scope of This Rulemaking 
II. Discussion 
A. Field Reports 
B. Definition of Fire 
C. Brake and Fuel System Subcategories 
D. Updating of Reports on Death and Injury 
Incidents 
IV. Request for Comments 
V. Privacy Act Statement 
VI. Rulemaking Analyses and Notices 
Proposed Regulatory Text 


Introduction 


In November 2000, Congress enacted 
the Transportation Recall Enhancement, 
Accountability, and Documentation 
(TREAD) Act, Public Law 106-414, 
which was, in part, a response to the 
controversy surrounding the recall of 
certain tires that had been involved in 
numerous fatal crashes. Up until that 
time, in its efforts to identify safety 
defects in motor vehicles and 
equipment, NHTSA relied primarily on 
its analysis of complaints from 
consumers and technical service 
bulletins from manufacturers. Congress 
concluded that NHTSA did not have 
access to data that may have provided 
an earlier warning of the safety defects 
that existed in the tires that were 


- eventually recalled. Accordingly, the 


TREAD Act included a requirement that 

NHTSA prescribe rules establishing 

early warning reporting requirements. 
In response to the TREAD Act 


requirements, NHTSA issued rules (49 » 
_CFR part 579; 67 FR 45822; 67 FR 


63295) that, in addition to the 
information motor vehicle and 
equipment manufacturers were already 
required to provide, required that they 
provide certain additional information 
on foreign recalls and early warning 
indicators. The rules require: 

Monthly reporting of manufacturer 
communications (e.g., notices to 
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distributors or vehicle owners, customer 
satisfaction campaign letters, etc.) 
concerning defective equipment or 
repair or replacement of equipment; 

e Reporting (within five days ofa 
determination to take such an action) of 
information concerning foreign safety 
recalls and other safety campaigns in 
foreign countries; and 

- Quarterly reporting of early warning 
information: Production information; 
information on incidents involving 
death or injury; aggregate data on 
property damage claims, consumer 
complaints, warranty claims, and field_ 
reports; and copies of field reports 
(other than dealer reports) involving 
specified vehicle components, a fire, or 
a rollover. 

We use the term “‘Early Warning 


Reporting” (EWR) here to apply to the 


requirements in the third category 
above, which are found at 49 CFR part 
579, subpart C. As described more fully 
in the Background section, below, the 
requirements vary somewhat depending 
on the nature of the reporting entity 
(motor vehicle manufacturers, child - 
restraint system manufacturers, tire 
manufacturers, and other equipment 
manufacturers) and the annue! 
production of the entity. All of the EWR 
information NHTSA receives is stored 
in a database called ARTEMIS (which 
stands for Advanced Retrieval, Tire, 
Equipment, and Motor Vehicle 
Information System), which also 
contains additional information (e.g., 
recall details and complaints filed 
directly by consumers) related to defects 
and investigations. 

EWR reporting was phased ‘in. The 
first quarterly EWR reports were 
submitted on about December 1, 2003. 
However, actual copies of field reports 
were first submitted on about July 1, 
2004. 68 FR 35145, 35148 (June 11, 
2003). Accordingly, NHTSA has just 
over two years of experience using the 
EWR information. 

The Early Warning Reporting Division 
of the Office of Defects Investigation 
(ODI) reviews and analyzes a huge 
volume of early warning data and 
documents (e.g., an average of more 
than 50,000 individual field reports per 
calendar quarter) submitted by 
manufacturers. ODI continues to 
achieve its primary mission of 
identifying and ensuring the recall of 
defective vehicles and equipment that 
pose an unreasonable risk to safety. 
Using both its traditional sources of 
information such as complaints from 
vehicle owners and manufacturers’ own 
communications, as well as the 
additional quantum of information 
provided by EWR submissions, ODI 
continues to conduct many 


investigations of potential safety defects 
and to influence recalls where defects 
have been determined to be present. In 
2005, for example, manufacturers 
recalled more than 17 million vehicles 
for defective conditions, a majority of 
which involved recalls influenced by . 
ODI’s investigations. 

The TREAD Act requires NHTSA 
periodically to review the EWR rule. 49 
U.S.C. 30166(m)(5). In previous EWR 
rulemakings, the agency indicated that 
we would begin a review of the EWR 
rule after two full years of reporting 
experience. Having now completed two 


- full years of reporting, we have begun 


our evaluation of the rule. 

NHTSA is evaluating the EWR rule in 
two phases. The first phase covers the 
definitional issues that are addressed in 
this document. We were able to evaluate 
these issues within a short period of 
time based on available information and 
present proposed resolutions of the 
issues in this notice. 

The second phase of our evaluation 
will address issues that require more 
analysis than those addressed in the 
first phase. For example, in the second 
phase we expect to evaluate whether 
there is a need to adjust any of the 
reporting thresholds and whether any 
categories of aggregate data should 
either be enhanced or eliminated. This 
will entail making reasonable estimates 
of the quantity and quality of data that 
might be lost if the threshold is 
increased to particular levels and 
analyzing whether such a loss would 
have an appreciable effect on ODI’s 
ability to identify possible safety 
defects. With regard to the specific 
categories of aggregate data (e.g., data 
concerning light vehicles), we expect to 
address whether the information being 
provided has value in terms of helping 
identify defects and, if not, how the 
requirement might be adjusted to 
provide such value. These tasks will 
require considerable time, but we want 
to ensure that any significant changes in 
EWR requirements, or decisions not to 
make such changes, are based on sound 
analysis. We anticipate that the agency’s 
internal evaluation of phase two issues 
will be completed in the latter part of 
2007 and that a Federal Register notice 
(if regulatory changes are contemplated) 
or a report containing the agency’s 
conclusions will follow. 


I. Summary of the Proposed Rule 


The early warning reporting (EWR) 
rule requires certain manufacturers of 
motor vehicles and motor vehicle 
equipment to submit information to 
NHTSA. 49 CFR part 579, subpart C. 
This proposed rule would reduce some 
of the reporting requirements and 


reporting burden on manufacturers in a 
manner that would not adversely impact 
NHTSA’s ability to identify and assess 
potential safety-related defects. The 
proposed rule does not address and, 
therefore, does not propose 
modifications of the basic structure of 
the EWR rule. 

Under the EWR rule, certain 
manufacturers must submit to NHTSA 
numerical tallies, by specified system 
and component, of all field reports as 
well as copies of field reports, except 
copies of field reports by dealers. The 
proposed rule would create another 
exception regarding the copies of field 
reports that must be sent to NHTSA. 
The proposed rule would denominate a 
subset of field reports known as product 
evaluation reports and eliminate the 
requirement that manufacturers submit 
them to NHTSA. In general, product 
evaluation reports essentially are 
evaluations by employees of 
manufacturers who as a condition of 
personal use of new vehicles fill out 
evaluations of the vehicles. These 
employees have no role in engineering 
or technical analysis of any conditions 
noted in the evaluations. The proposed 
rule would specifically define product 
evaluation reports. This proposal would 
not change the existing requirements 
that specified manufacturers report the 
numbers of field reports received. 

The EWR rule requires certain vehicle 
manufacturers to submit to NHTSA 
numerical tallies indicating whether the 
underlying matter (e.g., consumer 
complaint, warranty claim or field 
report) involved a specified system or 
component and whether it involved a 
fire, as well as field reports on fires. The 
regulatory definition of fire includes 
fires and precursors of fires. This 
proposal would change the definition of 
a fire to eliminate two precursors of 
fire—the terms “‘sparks” and 
“smoldering’’—and add one term, 
“melt”, to the definition. 

Under the EWR rule, manufacturers in 
the medium-heavy truck and bus 
category submit specified information 
on fuel systems. The information is 
submitted separately by the type of fuel 
system in the vehicle: Gasoline, diesel 
or other. ‘‘Other’” includes compressed 
natural gas and vehicles that operate on 
more than one type of fuel. Under this 


_ proposed rule, the denomination of the 


category “Fuel System Other” would be 
changed to ‘“‘Fuel System Other/ 
Unknown”. This expanded category 
would include vehicles where the type 
of fuel system in the vehicle is not 
known. 

Last, the EWR rule requires 
manufacturers to submit reports of | 
incidents involving death or injury, and 
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to update these reports to include 
missing vehicle identification numbers 
(VINs), tire identification numbers 
(TINs) and codes on systems or 
components that allegedly contributed 
to the incident and whether the incident 
involved a fire or rollover, ifthis . 
information is later identified by the 
manufacturer. This notice proposes to 
limit the requirement to submit updates 
to a period of no more than one year 
after NHTSA receives the initial report. 


II. Background 


A. The Early Warning Reporting Rule 


On July 10, 2002, NHTSA published 
a rule implementing the early warning 
reporting provisions of the TREAD Act, 
49 U.S.C. 30166(m). 67 FR 45822. The 
rule requires certain motor vehicle 
manufacturers and motor vehicle 
equipment manufacturers to report 
information and submit documents to 
NHTSA that could be used to identify 
potential safety-related defects. 

The EWR regulation divides 
manufacturers of motor vehicles and 
motor vehicle equipment into two 
groups with different reporting 
responsibilities for reporting 
information. The first group consists of 
(a) larger vehicle manufacturers 
(manufacturers of 500 or more vehicles 
annually) that produce light vehicles, 
medium-heavy vehicles and buses, 
trailers and/or motorcycles; (b) tire 
manufacturers that produce over a 
certain number per tire line; and (c) all 
manufacturers of child restraints. The 
first group must provide comprehensive 
reports. 49 CFR 579.21-26. The second 
group consists of smaller vehicle 
manufacturers (e.g., manufacturers of 
fewer than 500 vehicles annually) and 
all motor vehicle equipment 
manufacturers other than those in the 
first group. The second group has 
limited reporting responsibility. 49 CFR 
579.27. 

On a quarterly basis, manufacturers in 
the first group must provide 
comprehensive reports for each make 
and model for the calendar year of the 
report and nine previous model years. 
Tire and child restraint manufacturers 
must provide comprehensive reports for 
the calendar year of the report and four 
previous model years. Each report is 
subdivided so that the information on 
each make and model is provided by ~ 
specified vehicle systems and 
components. The vehicle systems or 
components on which manufacturers 
provide information vary depending © 
upon the type of vehicle or equipment 
manufactured.? 


1For instance, light vehicle manufacturers must 
provide reports on twenty (20) vehicle components 


In general (not all of these 
requirements apply to manufacturers of 
child restraints or tires), manufacturers 
that provide comprehensive reports 
must provide information relating to: 

e Production (the cumulative total of 
vehicles or items of equipment 
manufactured in the year) 

e Incidents involving death or injury 
based on claims and notices received by 
the manufacturer 

Claims relating to property 
received by the manufacturer 

e Warranty claims paid by the - 
manufacturer pursuant to a-warranty 
program (in the tire industry these are 
warranty adjustment claims) 

e Consumer complaints (a 
communication by a consumer to the 
manufacturer that expresses . 
dissatisfaction with the manufacturer’s 
product or performance of its product or 
an alleged defect) 

e Field reports (a report prepared by 
an employee or representative of the 
manufacturer concerning the failure, 
malfunction, lack of durability or other 
performance problem of a motor vehicle 
or item of motor vehicle equipment). 

Most of the provisions summarized 
above (i.e., property damage claims, 
warranty claims, consumer complaints 
and field reports) require manufacturers 
to submit information in the form of 
numerical tallies, by specified system 
and component. These data are referred 
to as aggregate data. Reports on deaths 
or injuries contain specified data 
elements. In addition, certain 
manufacturers are required to submit 
copies of field reports, except field 
reports by dealers. 


or systems: Steering, suspension, service brake, 
parking brake, engine and engine cooling system, 
fuel system, power train, electrical system, exterior 
lighting, visibility, air bags, seat belts, structure, 
latch, vehicle speed control, tires, wheels, seats, fire 
and rollover. 

In addition to the systems and components 
reported by light vehicle manufacturers, medium- 
heavy vehicle and bus manufactures must report on 
the following systems or components: Service brake 
system air, fuel system diesel, fuel system other and 
trailer hitch. 

Motorcycle manufacturers report on thirteen (13) 
systems or components: Steering, suspension, 
service brake system, engine and engine cooling 
system, fuel system, power train, electrical, exterior 
lighting, structure, vehicle speed control, tires, 
wheels and fire. 

Trailer manufacturers report on twelve (12) 
systems or components: Suspension, service brake 
system-hydraulic, service brake system-air, parking 
brake, electrical system, exterior lighting, structure, 
latch, tires, wheels, trailer hitch and fire. 

Child restraint and tire manufacturers report on 


fewer systems or components for the calendar year . 


of the report and four previous model years. Child 
restraint manufacturers must report on four (4) 
systems or components: Buckle and restraint 
harness, seat shell, handle and base. Tire 
manufacturers must report on four (4) systems or 
components: Tread, sidewall, bead and other. 


In contrast to the comprehensive 
reports provided by manufacturers in 
the first group, the second group of 
manufacturers reports only incidents 
relating to death and any injuries 
associated with the — death 
incident. 


B. Industry Recommendations 


Beginning in late 2005, in anticipation 
of the agency’s evaluation of the EWR 
regulation, several industry associations 
submitted unsolicited recommendations 
to modify the EWR rule. Those 
associations included the Alliance of 


-Automobile Manufacturers (Alliance), 


the National Truck Equipment 
Association (NTEA) and the Truck 
Manufacturers Association (TMA).? In 
general, the various industry 
associations did not recommend a é 
significant restructuring of the current 
EWR program. They expressed the view 
that their members have invested 
significant resources to establish their 
EWR reporting programs and cautioned 


‘against changes that would alter the 


format of reporting or the templates 
required by the agency because such 
changes would impose substantial costs 
on them. In view of these concerns, the 
industry associations recommended 
changes to the EWR regulation that, in 
their view, would improve the focus of 
the early warning reports and reduce the 
reporting burden on their members and, 
at the same time, that could be 
implemented without substantial 
expenditures. 

As noted above, the first phase of the 
agency’s evaluation of the EWR rule 
covers definitional issues that could be 
evaluated in a relatively short period of 
time. Many of the issues raised in these 
industry submissions are addressed in 
this NPRM. Some issues require more 
analysis and will be part of the second 
phase of NHTSA’s EWR evaluation. 

In addition, on April 14, 2006, NTEA 
petitioned NHTSA to amend the EWR 
rule in various ways. The issues raised 
in that petition are not being addressed 
in this notice. As a matter of resource 
allocation and planning, as discussed 
above, this notice is limited in scope. 
NHTSA intends to consider the issues 
raised by NTEA in that petition in the 
second phase of NHTSA’s evaluation. 


C. Scope of This Rulemaking 


This rulemaking is limited in scope to 
the changes to the EWR requirements 
proposed in this NPRM, as well as 
logical outgrowths of the proposal. 
While NHTSA has received 


2 The letters from the industry associations are 
available for review in the docket. You can view 
them by going to http://dms.dot.gov/. 


Federal Register/Vol. 71, No. 170/Friday, September 1, 2006/ Proposed Rules 


52043 


recommendations on other issues (e.g., 
possible changes in the reporting 
thresholds), those are outside the scope 
of this notice. During the next phase of 
the EWR rule evaluation, NHTSA may 
decide to address some of these issues 
through additional rulemaking, in 
which case interested persons may 
address those issues in response to a 
subsequent notice of proposed 
rulemaking. 


III. Discussion 
A. Field Reports 


The EWR regulation requires 
manufacturers of light vehicles, 
medium-heavy vehicles and buses, 
motorcycles, trailers and child seats to 
submit copies of non-dealer field reports 
to NHTSA. 49 CFR 579.21(d), 579.22(d), 


' 579.23(d), 579.24(d ) and 579.25(d). 


Field reports include written 
communications from an employee or 
representative of the manufacturer, a 
manufacturer’s dealer or authorized 
service facility or a fleet operating the 
manufacturer’s vehicles to the 
manufacturer regarding the failure, 
malfunction, lack of durability, or other 
performance in the manufacturer’s 
vehicle or equipment.? See 49 CFR 
579.4. Field reports often contain 
significant information about a potential 
problem because the reports are 
completed by a manufacturer’s 
employee or representative with 
technical expertise. In the EWR rule, we 


_ recognized that, in general, field reports 


from some entities tend to yield more 
information than field reports from 
others. For example, field reports by 
manufacturers’ technical representatives 
tend to be more technically informative 
than field reports by vehicle dealers’ 
employees. In light of this difference, 
the EWR regulation required 
manufacturers to report tallies of 
numbers, by system or component, fire 
and rollover, of all field reports, but 
limited the submission of copies of field 
reports to reports by persons other than 
dealers. Compare 49 CFR 579.21(c) with 
49 CFR 579.21(d). - 


3The EWR field report definition states: Field 
report means a communication in writing, 
including communications in electronic form, from 
an employee or representative of a manufacturer of 
motor vehicles or motor vehicle equipment, a dealer 
or authorized service facility of such manufacturer, 
or an entity known to the manufacturer as owning 
or operating a fleet, to the manufacturer regarding 
the failure, malfunction, lack of durability, or other 
performance problem of a motor vehicle or motor 
vehicle equipment, or any part thereof, produced 
for sale by that manufacturer and transported 
beyond the direct control of the manufacturer, 
regardless of whether verified or assessed to be 
lacking in merit, but does not include any . 
document covered by the attorney-client privilege 
or the work product exclusion. 49 CFR 579.4(c). 


Under the EWR rule, manufacturers 
have submitted large volumes of non- 
dealer field reports to NHTSA. In fact, 
in 2004 and 2005, manufacturers 
submitted approximately 430,000 copies 
of non-dealer field reports.* In turn, 
NHTSA’s Office of Defects Investigation 
(ODI) has devoted substantial resources 
to the review of these field reports.5 

The Alliance and TMA suggested that 
the agency consider ways to reduce the 
number of field reports submitted. In 
the Alliance’s view, the current 
definition of “field report”’ is overly 
broad because it requires manufacturers 
to submit all communications written _ 
by an employee regarding a performance 
problem in a motor vehicle. The 
Alliance points out that this includes 
thousands of reports prepared by non- 
technical employees of the 
manufacturer. These reports—which are 
referred to as “product evaluations” — 
are generated by a manufacturer’s 
employees who lease or use a new 
vehicle for personal use subject to the 
condition that they provide written 
evaluations of the vehicles. The 
Alliance asserts that the product 
evaluations are not based on any 
technical review or analysis of an issue 
or on an inspection of any part or 
system noted in the evaluation. Rather, 
the Alliance contends, product 
evaluation reports are more like 
consumer complaints (see 49 CFR 
579.4(c)) because they are not grounded 
on specific technical expertise. 
According to the Alliance, the product 
evaluations have little or no value as 
indicators of potential safety-related 
defects, but are a significant burden on 
manufacturers to submit. 

The Alliance recommends that the 
agency revise the EWR rule provision 
requiring the submission of field reports 
to eliminate the requirement for 
manufacturers to submit copies of the 
product evaluations. In particular, the 
Alliance suggests that the parenthetical 
exclusion in 49 CFR 579.21(d) be 
changed from “(other than a dealer 
report)” to “(other than a dealer report 
or a report from the operator of the 
vehicle). The Alliance also suggests 
that the reporting of the numbers of 
field reports in the aggregate data 
remain unchanged. It contends that the 
costs to the manufacturers to change 
their information technology (IT) 


4 Roughly 93 percent of non-dealer field reports 
submitted to NHTSA addressed light vehicles. 

5 In addition to reviewing all hard copies of non- 
dealer field reports as they are received by the 
agency, ODI also searches the EWR hard-copies of 
non-dealer field reports during its process of 


identifying potential safety issues through other 


non-EWR data (i.e., consumer complaints, technical 


service bulletins and other non-EWR data). 


infrastructure to report product 
evaluations as consumer complaints 
would be large, while the expected 
benefits would be low, and therefore 
that a change to the reporting of 
numbers would not be warranted. 


We tentatively agree with the 
Alliance’s suggestion that manufacturers 
should not be required to submit copies 
of field reports that amount only to 
product evaluations by their employees. 


_ To begin, a very large number of 


product evaluation reports are 
submitted under the EWR rule. About 
50 to 60 percent of the approximately 
50,000 field reports submitted each 
quarter fall within the product 
evaluation classification. The review of 
these by NHTSA’s ODI consumes 
substantial resources. 


The information provided by 
reviewing individual product 
evaluations has not advanced ODI’s 
identification of potential safety defects, 
and the elimination of the requirement 
to submit copies of product evaluations 
will not affect ODI’s overall capability to 
identify potential defects. A substantial 
majority of the product evaluations do 
not contain sufficient information to 
identify a potential safety-related 
problem area. In fact, because product 
evaluation reports are not intended to 
focus specifically on safety issues, they 
often concern non-safety issues such as 
the comfort and convenience of the ~ 
vehicle driver. Even when they touch on 
subjects that may be safety-related, the 
product evaluation field reports do not 
provide a technical assessment of the 
alleged problem. During the screening 
process that NHTSA uses to review all 
available information to identify likely 
candidates for further investigation, ODI 
often utilizes information submitted by 
manufacturers (written communications 
such as technical service bulletins) § and 
consumers (such as vehicle owner 
complaints, also known as vehicle 
owner questionnaires (VOQ))7 as well 
as EWR information. In this process, the 
information in EWR field reports, other 
than product evaluation reports, adds 
technical insight into potential safety 
problems identified through VOQs and 
other sources of information. However, 
product evaluation reports have not 
added this technical insight. When an 
issue has been noted in a product 
evaluation report, ODI has had other 
data (e.g., VOQs, technical service 
bulletins or EWR field reports other 
than product evaluation reports) that, in 
our view, wotld have been sufficient for 


6 See 49 CFR 579.5. 
? See .http://www.odi.nhtsa.dot.gov/ivoq/. 
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opening an investigation without the 
product evaluation field report(s). 

In short, eliminating the requirement 
to submit copies of product evaluation 
reports would not have a detrimental 
impact on ODI’s ability to identify 
potential safety-related issues, would 
facilitate a far more productive use of 
ODI’s limited resources by significantly 
reducing the sheer volume of reports 
that must be reviewed, and would 
reduce the burden on the manufacturers 
to submit them. 

Therefore, we propose to amend 
paragraph (d) of 49 CFR 579.21-579.25 
to add “product evaluation report’’ to 
the parenthetical in the first sentence. 
Thus, for example, section 579.21(d) 
would read: 


Copies of field reports. For all light 
vehicles manufactured during a model year 
covered by the reporting period and the nine 
model years prior to the earliest model year 
in the reporting period, a copy of each field 
report (other than a dealer report or product 
evaluation report) involving one or more of 
the systems or components identified in 
paragraph (b)(2) of this section, or fire, or 
rollover, containing any assessment of an 
alleged failure, malfunction, lack of 
- durability, or other performance problem of 
a motor vehicle or item of motor vehicle 
equipment (including any part thereof) that 
is originated by an employee or 
representative of the manufacturer and that 
the manufacturer received during a reporting 
period. 


We also propose to add the definition 
of “a product evaluation report” to 49 


CFR 579.4(c). We propose the following 
definition: 


Product evaluation report means a field 
report prepared by, and containing the 
observations or comments of, a 
manufacturer’s employee who is required to 
submit the report concerning the operation or 
performance of a vehicle or child restraint 
system as a condition of the employee’s 
personal use of that vehicle or child restraint 
system, but who has no responsibility with 
respect to engineering or technical analysis of 
the subjects mentioned in the report. 


The proposed definition would 
eliminate only those reports from a 
manufacturer’s employee who has 
personal use of a new production 
vehicle or child restraint system and is 
required to Submit a product evaluation 
as a condition of the employee’s use of 
_ the vehicle, where the employee has no 
responsibility for engineering or 
technical analysis of the subject matter 
of the report. : 

This proposal would not eliminate the 
requirement to report the numbers of 
product evaluation reports in the 
submission of aggregate data. 
Specifically, manufacturers would 
continue to report the number of 
product evaluation field reports, broken 


down by codes indicating the affected 
system or component, as part of the 
field report aggregate data. Retaining the 
count of product evaluation reports as 
part of the aggregate data submissions 
on field reports will ensure that any 
significant trends in the volume of such 
reports related to particular components 
or systems, which may provide some 
indication of a possible safety issue, will 
still be reflected in the aggregate data 
without the need for time-consuming 
review of all such reports, which 
experience has shown is very unlikely 
to yield important safety information. 

We seek comment on the elimination 
of the requirement to submit copies of 
product evaluation reports. We also seek 
comment on the proposed definition of 
“product evaluation report”. We 
specifically ask whether the proposed 
definition of “product evaluation 
report” is tailored to eliminate 
employees” product evaluations but not 
other assessments. Any comments 
should be supported by sufficient 
justification. 
B. Definition of Fire 

The EWR regulation requires 
manufacturers of light vehicles, 
medium-heavy vehicles and buses, 
motorcycles and trailers to report 
incidents involving fires, as well as the 
underlying component or system where 
it originated if included in specified 
reporting elements. 49 CFR 579.21-24. 
The EWR regulation defines fire as: 

Combustion or burning of material in or 
from a vehicle as evidence by flame. The 
term also includes, but is not limited to, 
thermal events and fire-related phenomena 
such as smoke, sparks, or smoldering, but 
does not include events and phenomena 
associated with a normally functioning 
vehicle, such as combustion of fuel within an 
engine or exhaust from an engine. 


49 CFR 579.4(c). The definition was cast 
broadly to capture not only incidents 
involving actual fires, but also incidents 
that are indicative of a fire or potential 
fire. 67 FR 45822, 45861 (July 10, 2002). 
In a response to a petition for 
reconsideration of the EWR regulation, 
NHTSA added the last clause to exclude 
events or phenomena associated with a 
normally functioning vehicle. 68 FR 
35132, 35134 (June 11, 2003). 

The Alliance and TMA requested that 
we amend the fire definition because, in 
their view, it is inappropriately broad. 
Based upon its members’ experience 
during the past two years, the Alliance 
contends that due to the scope of the 
definition, the numbers of fires reported 
in the aggregate warranty, consumer 
complaint; property damage and field 
report data are artificially high. 
According to the Alliance, this creates 


an inaccurate picture of fire-related 
incidents and obscures relevant data. 

As explained by the Alliance, its 
members commonly employ a two-step — 
process to report fires under the EWR 
rule. In a first level screening, they use 
text-mining tools to locate potentially 
reportable incidents. In a second level 
review, the manufacturers review the 
documents identified in the initial 
screening and decide whether the item 
is actually within the scope of the EWR 
definition of fire. The Alliance claims 
that the inclusion of the terms ‘‘smoke”’ ~ 
and “sparks” has created a large burden 
on the manufacturers, since in the first 
step they identify a relatively large 
number of potentially reportable fires. 
Furthermore, the Alliance asserts that in 
the second step, when in doubt whether 
an item is related to a fire, 
manufacturers report the incident to 
NHTSA, whether or not the incident is 
actually related to a fire, which leads to 
over-reporting.® TMA has the same view 
as the Alliance. 

To address these concerns, the 
Alliance recommends that the agency 
amend the second sentence of the 
definition for ‘‘fire” to remove the 
phrase “but is not limited to” and the 
precursor terms ‘‘smoke”’ and “‘sparks’”’. 
Under the Alliance proposal, the fire 
definition would read: “The term also 
includes (i) thermal events that are 
precursors to fire and (ii) fire related 
phenomena that are precursors of fires, 
such as smoldering but does not include 
events and phenomena associated with 
a normally functioning vehicle such as 
combustion of fuel within an engine or 
exhaust from an engine.” 

To evaluate whether the definition of 
fire could be improved, we reviewed a 
substantial number of field reports to 
see what words were used in them and 


- to assess if they presented one or more 


potential fire-related issues of concern, . 
such as a precursor to a fire. Field 
reports were reviewed because they 
contain free field text. In contrast, other 
EWR data, such as aggregate data on 
consumer complaints, does not contain 
free field text. For the third and fourth 
quarters of 2005, ODI received about 
750 field reports under the fire category. 
Five words or parts thereof were used 
most often in these reports to describe 
a fire event or an incident that could be 
a precursor to a fire in the fire-related 
field report. These were: Burn, flame, 
fire, melt and smoke.® The definition of 


8 The Alliance did not provide any support for its 
contentions that its members submit artificially 
high numbers of fire related EWR warranty claims, 
and such reporting creates a significant burden. 

° We continue to encounter euphemistic 
descriptions of fires by manufacturers such as 
“thermal incident”, “rapid oxidation” and “‘hot 
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fire in the current regulation includes 
two terms describing precursors to fires 
that were seldom used when reporting 
fire-related events in field reports: 
“sparks” and ‘‘smoldering”. Moreover, 
the word spark could relate to legitimate 
functions such as sparking of spark © 
plugs, which would present a screening 
burden to manufacturers. NHTSA 
tentatively believes that these two 
words could be deleted from the 
definition of fire. Another term, “melt”, 
is frequently used by manufacturers in 
descriptions of fire events or precursor 
to a fire.1° The agency tentatively 
believes that this-word should be added 
to the definition of fire. 

_ The agency, therefore, proposes to 
amend the fire definition to read: 


Fire means combustion or burning of 
material in or from a vehicle as evidenced by 
flame. The term also includes, but is not 
limited to, thermal events and fire-related 
phenomena such as smoke and melting, but 
does not include events and phenomena 
associated with a normally functioning 
vehicle such as combustion of fuel within an 
engine or exhaust from an engine. 


We recognize that the amendment to 
the fire definition offered by the 
Alliance did not include the phrase “but 
is not limited to”. The Alliance did not 
explain why it would have NHTSA 
delete the phrase ‘‘but is not limited to” 
from the EWR definition. We have 
retained that language in the proposed 
version of the definition to assure that 
that there is no confusion about whether 
the terms used in the definition are 
intended to be an exhaustive list of all 
terms that might trigger a need to report 
an event as a fire event. They are not 
intended to provide an exhaustive list. 
Those terms (‘‘fire,” “burn,” ‘‘flame,”’ 
“smoke,” and “‘melt’’) are the words 
most often associated, in ODI’s 
experience, with manufacturer reports 
of events that actually entail a fire or 
precursor to a fire. Including those 
terms (or some form of them) in the 
definition helps sharpen the definition 
and provide guidance on the terms most 
likely to be used to indicate a reportable 
event. Nevertheless, some reports 
involving such events include other 
terms, such as “thermal incidents”, 


“‘Tapid oxidation” and “hot spots’’. 


Under the revised definition as 
proposed, manufacturers would retain 
the duty to report fires, thermal events, 
and other fire-related phenomena, other 
than those associated with the normal 


spot’. We consider those descriptions to fall within 
the scope of the definition of fire. 

10 The ODI study also found that the terms 
“flame” and “burn” are used frequently, but it is 
unnecessary to add them to the second sentence 
since those terms are included in the first sentence 
of the definition. 


functioning of a vehicle, regardless of 
whether the specific words used in the 
definition are present in relevant 
documents. 


C. Brake and Fuel System Subcategories 


The EWR regulation requires 
manufacturers of medium-heavy 
vehicles and buses (MHB) to report the 
numbers of claims, complaints, 
warranties and field reports regarding 
brake systems separately depending on 
the type of brake system. The types of 
brake systems identified by the EWR 
regulation are: “Service Brake System: 
service brake system.03; (hydraulic) and 
service brake system 04; (air)’’ 49 CFR 
579.22(b)(2), (c). Similarly, MHB 
manufacturers must report fuel systems 
separately depending on the type of 
systems. The types of fuel systems 
identified by the EWR regulation are: 
“Fuel System: Fuel system 07; © 
(gasoline), fuel system 08; (diesel), and 
fuel system 09; (other)”’. Id. 

Instead of reporting based on the 
specific type of system, the Alliance and 
TMA recommend that the two brake 
systems be combined into ‘‘Service 
Brake System” and the three fuel 
systems be combined into ‘Fuel 
System’’. Their concerns appear to be 
grounded on the availability of accurate 
data. They recognize that information 
on the brake and fuel systems could be 
entered accurately into EWR data if the 
manufacturers had the vehicle 
identification number (VIN) or sufficient 
information to identify the brake system 
(i.e., hydraulic or air brakes) or fuel 
system (gasoline, diesel or other (e.g., 
multiple fuels or compressed natural 
gas)) on the vehicle. However, the 
manufacturers receive some claims and 
complaints that lack this information. In 


those instances where manufacturers are 


uncertain as to which brake or fuel 
category is appropriate, the Alliance 
states that the manufacturers generally 
do report the incident by categorizing it 
in the system with the highest 
production volume for the model that is 
the subject of the claim or complaint. 
The associations contend that this 
practice leads to erroneous comparisons 
between two vehicles with different 
brake and fuel systems. 

NHTSA is concerned, among other 
things, about the accuracy of EWR data. 
ODI assessed whether the brake and fuel 
system categories in the EWR rule 
should be collapsed into one category 
for each system in order to improve the 
functioning of the EWR rule. 

The Alliance is correct that in the 
MHB industry segment, some models of 
vehicles have different types of brakes 
and operate on different fuels. 
Relatively lighter vehicles have 


hydraulic brakes while the heavy 
vehicles have air brakes. There is not a 
precise bright line that divides the use 
of the systems. Based on available 
information, we estimate that about one- 
sixth of the average annual production 
of MHBs is produced with more than 
one type of brake system. For the fuel 
system category, approximately two- 
fifths of the average annual production 
of models of MHB vehicles have more 
than one type of fuel system, generally 
gasoline and diesel fuel. 

The Alliance and TMA expressed 
concern that if significant amounts of 
data were binned into the incorrect 
brake and fuel system subcategories, an 
incorrect analysis could follow. In our 
view, however, at most a very small 
percentage of the data may have been 
binned incorrectly. Warranty claims 
data account for 94 percent of all 
aggregate data on MHBs, while field 
reports constitute 3 percent. Warranty 
claims and field reports almost ues 
contain a VIN because the 
manufacturer’s authorized dealer or 
representative has access to the vehicle 
and, in the case of warranty claims, a 
vehicle manufacturer will not pay a 
warranty claim unless the claim 
includes the VIN. In the vast majority of 
cases, the VIN identifies the type of 
brake or fuel systems on the vehicle. 
Since almost all of the MHB EWR 
aggregate data would be based on the 
VIN, in general, the reports would be 
accurate. 

Moreover, there is considerable value 
in knowing the nature of the underlying 
brake or fuel system. ODI’s defects 
investigations and manufacturers’ 
recalls related to fuel or brake systems 
frequently affect only one of the 
multiple fuel or brake systems offered 
on a particular model. Approximately 
one third of the brake system recalls and 
almost one third of the brake system 
defects investigations of MHB vehicles 
involved models where manufacturers 
offered either hydraulic or air brake 
systems. Similarly, over one third of the 
defects investigations and recalls of 
MHB vehicles involved models where 
manufacturers offered either gasoline or 
diesel fuel systems. Were NHTSA to 
combine the two brake systems and 
three fuel systems into one each for 
brake and fuel systems, we would be 
unable to distinguish whether the EWR 
data related to a particular brake or fuel 
system, which would limit our use of 
the data. A potential problem in one 
subset of brake or fuels data could be 
masked if the subsets of brake and fuel — 
data were combined. Thus, combining 
the brake and fuel system subcategories 
for MHB vehicles would possibly 
obscure a potential safety issue in 
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vehicles with distinct brake or fuel 
systems and make identifying a 
potential safety trend more difficult. 

‘The Alliance’s and TMA’s 
recommendation to combine the brake 
system subcategories and the fuel 
system subcategories would increase the 
overall likelihood that ODI would not 
identify a potential problem because 
trends in the less distinct component 
subcategories would tend to be masked 
within a broader category of numbers. 
Therefore, we decline to adopt the 
Alliance’s and TMA’s recommendation 
to combine the brake and fuel system 
subcategories into one category for each 
system. 

However, in order to reduce the 
potential for erroneous analyses, 
NHTSA is proposing to amend the MHB 
fuel system subcategory. The agency is 
proposing to amend the component 
category “09 Fuel System Other” to “09 
Fuel System Other/Unknown”. Under 
this proposal, as a matter of practice, 
manufacturers would not report the 
vehicles with unknown fuel systems in 
the fuel system category with the 
highest production. This would tend to 
increase the quality of the data by 
eliminating unknown data from within 
the component subcategories of gasoline 
and diesel fuel systems, although as 
noted above, we do not believe that the 
error rate is significant. This 
modification would require a minor 
amendment to section 579.22-and 
would not appear to require a costly 
change to the EWR IT infrastructure for 
manufacturers or NHTSA because the 
current reporting system already has an 
“other” subcategory for fuel systems, 
which can simply be amended to 
include those that are unknown. 
However, the current system does not 
include an “‘other’’ subcategory for 
brake systems, so we cannot address the 
issue of unknown brake systems 
without adding a new subcategory. We 
seek comment on this proposed change. 

NHTSA is also seeking comment on 
whether the agency should, rather than 
merely expanding the “‘other’”’ 
subcategory for fuel systems to become 
“other/unknown,” add new 
subcategories to one or both of the brake 
and fuel component categories. Under 
this approach, the agency would add 
“Fuel System Unknown” and “Brake 
System Unknown” to MHB reports. 
With the addition of these two 
subcategories, the vehicles with 
unknown fuel or unknown brake 
systems would be binned into distinct 
subcategories, thus improving the 
quality of the data in other categories. 
However, this alternative might require 
appreciable costs to both manufacturers 
and NHTSA, as the IT infrastructure for 


EWR would have to be changed. We 
seek comment on this potential 
amendment. We also seek comment on 
the costs that manufacturers would 
incur if this alternative were adopted. : | 
We also are interested in comments on 
whether the benefits of improved data 
would outweigh the costs incurred by 
manufacturers if this were adopted. 


D. Updating of Reports on Death and 
Injury Incidents 


The EWR rule requires manufacturers 
of light vehicles, medium-heavy 
vehicles and buses, motorcycles, trailers 
and child seats and tires to submit 
information on incidents involving 
death or injury identified in a notice or 
claim received by a manufacturer in the 
specified reporting period. 49 CFR 
579.21(b), 579.22(b), 579.23(b), 
579.24(b), 579.25(b) and 579.26(b). For 
vehicles, these reports include the VIN; 
for tires they include the tire 
identification number (TIN). Generally, 
these reports include the system or 
component, by codes specified in the 
rule, that allegedly contributed to the 
incident. Manufacturers must submit 
reports on incidents involving death 
and injury even if they do not know the 
VIN, TIN or system or component. The 
EWR regulation requires manufacturers 
to update their reports on incidents 
involving death or injury if the 
manufacturer becomes aware of (i) the 
VIN/TIN that was previously unknown 
or (ii) one or more of the specified 
systems or components that allegedly 
contributed to the incident. 49 CFR 
579.28(f)(2). The requirement to update 
is unlimited in time. 

The Alliance expressed concern about 
the open-ended nature of the updating 
requirement. According to the Alliance, 
only a small percentage of reports 
require updating, with manufacturers 
only able to provide a newly-identified 
VIN in fewer than one-third of those 
cases where the VIN was originally 
unavailable. The Alliance adds that 
even fewer updates involve an 
originally-unknown and unreported 
system or component code. It contends 


’ that the agency receives very little 


additional information through . 
updating. In addition, the Alliance 
asserts any new information supplied 
through updating most likely has very 


- little value, since with the passage of 


time, the information loses any value 
that it might have had as an “early” 
warning of potential defects. It further 
contends that updating imposes a 
significant burden in those rare 
instances where outside counsel learn of 
a missing VIN or component. The 
Alliance also claims that providing 
updates on death and injury incidents 


imposes a substantial administrative 
burden on manufacturers because the 
updating process requires 
manufacturers to revise and resubmit 
the entire data file for the calendar 
quarter being updated. 

The agency has considered the 
burdens and benefits of updating death 
and injury reports. About 95 percent of 
the EWR reports on incidents involving 
a death or injury include a VIN or a TIN 
when initially submitted by 
manufacturers. About 94 percent of the 
initial reports include the allegedly 
contributing system or component. After 
accounting for updating, the number of 
death and injury incidents in the EWR 
database that include a VIN or a TIN 
increases to about 96 percent, and the 
number that include component 
identifications increases to about 95 
percent. Most of the updates to an 
incomplete or unknown VIN or 
component are submitted within one 
year after the initial EWR submission. 

In view of the above, NHTSA’s 
tentative assessment is that updating 
involves a small burden and provides a 
modest benefit. The Alliance overstates 
the burden imposed on manufacturers 
to update the EWR reports on death or 
injury. First, the vast majority of reports 
do not require updates. Only five 
percent do not include the VIN or TIN. 
Second, when information is missing, 
prior to a lawsuit, in-house counsel and, 
after a lawsuit, outside counsel need 
simply to check once a quarter for the 
VIN or TIN and component or system 
involved, which is particularly basic 
information. The information can 
readily be communicated from outside 
counsel, to a paralegal in the office of 
in-house counsel, and from there to the 
company’s EWR coordinator. Finally, in 
our view, it is not overly burdensome 
for manufacturers to edit a quarterly 
EWR submission. To provide an update, 
a manufacturer would only have to 
update an existing data file such as 
changing a value in a table. After 
amending it, the manufacturer merely 
has to electronically communicate it to 
NHTSA to submit the update." 

The agency believes that information 
on deaths and injuries is important. 
Updating is necessary to provide 
complete and accurate information 
relating to death and injury incidents as 
an early indicant of a potential safety- 
related trend. The requirement for __ 
updates also serves as an inducement 
for manufacturers to undertake a 
thorough effort to obtain the information 


11 Contrary to the Alliance’s belief, there is no 
burden on NHTSA when manufacturers provide 
updates. Manufacturers can update their reported 
incidents of death and injury at anytime without 
intervention by NHTSA. 
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for the initial submission, in order to 
conclude the reporting obligation. Thus, 
NHTSA is not proposing to eliminate 
the updating requirement in 49 CFR 
579.28(f)(2). 

Nonetheless, it appears that at some 
stage the likelihood of obtaining missing 


- information on VINs/TINs and the 


systems and components that allegedly 
contributed to the incident diminishes 
substantially. As a result, at some point 
it would not be worthwhile to continue 
the updating process. The agency 
tentatively believes that since about 95 
percent of the initial reports contain the 
VIN/TIN and 94 percent identify the 
component or system that allegedly 
contributed to the incident, and the 
majority of the updates occur within 
one (1) year after the incidents of death 
and injury were initially reported to 
NHTSA, it would be appropriate to 
discontinue the requirement to update 
the reports on incidents of death or 
injury one year after the incident is 
initially reported to the agency. In other 
words, updating would be required for 
four quarters or less. We believe this 
approach would reduce some of the 
burden on manufacturers, and that the 
EWR program would not be adversely 
affected by the absence of the 
information that would no longer be 
received after one year. Manufacturers 
that identify a missing VIN, TIN or 


‘component later than one (1) year after 


the submission of the initial report may 
submit an updated report of such 
incident at their option. 


Therefore, NHTSA is proposing to 
amend 49 CFR 579.28(f)(i) to read: 


If a vehicle manufacturer is not aware of 
the VIN, or a tire manufacturer is not aware 
of the TIN, at the time the incident is initially 
reported, the manufacturer shall submit an 
updated report of such incident in its report 
covering the reporting period in which the 
VIN or TIN is identified. A manufacturer 
need not submit an updated report if the VIN 
or TIN is identified by the manufacturer in 
a reporting period that is more than one year 
later than the initial report to NHTSA. 


The agency further proposes to amend 
49 CFR 579.28(f)(ii) to read: 


If a manufacturer indicated code 99 in its 
report because a system or component had 
not been identified in the claim or notice that 
led to the report, and the manufacturer 
becomes aware during a subsequent calendar 
quarter that one or more of the specified 
systems or components allegedly contributed 
to the incident, the manufacturer shall 
submit an updated report of such incident in 
its report covering the reporting period in 
which the involved specified system(s) or 
component(s) is (are) identified. A 
manufacturer need not submit an updated 
report if the system(s) or component(s) is 
(are) identified by the manufacturer in a 


reporting period that is more than one year 
later than the initial report to NHTSA. 


We seek comments on our proposal to 
limit the requirement to update 
incidents of death and injury identified 
in claims and notices received by the 
manufacturer up to one year after the - 
incident is received by the agency. 


IV. Request for Comments 


How Do! Prepare and Submit 


Comments? 


Your comments must be written and 
in English. To ensure that your 
comments are correctly filed in the 
docket, please include the docket 
number of this document in your 
comments. 

Your comments must not be more 
than 15 pages long (49 CFR 553.21). We 
established this limit to encourage you 
to write your primary comments in a 
concise fashion. However, you may 
attach necessary additional documents 
to your comments. There is no limit on 
the length of the attachments. 

Please submit two copies of your 
comments, including the attachments, 
to Docket Management at the address 
shown at the beginning of this 
document, under ADDRESSES. You may 
also submit your comments 
electronically to the docket following 
the steps outlined under ADDRESSES. 


How Can I Be Sure That My Comments 
Were Received? 


If you wish Docket Management to 
notify you upon its receipt of your 
comments, enclose a self-addressed, 
stamped postcard in the envelope 
containing your comments. Upon 
receiving your comments, Docket 
Management will return the postcard by 
mail. 


How Do I Submit Confidential Business 
Information? 


If you wish to submit any information 
under a claim of confidentiality, you 
should submit the following to the Chief 
Counsel (NCC-110) at the address given 
at the beginning of this document under 
the heading FOR FURTHER INFORMATION 
CONTACT: (1) A complete copy of the 
submission; (2) a redacted copy of the 
submission with the confidential 
information removed; and (3) either a 
second complete copy or those portions 
of the submission containing the 
material for which confidential 
treatment is claimed and any additional 
information that you deem important to 
the Chief Counsel’s consideration of 
your confidentiality claim. A request for 
confidential treatment that complies 
with 49 CFR part 512 must accompany 
the complete submission provided to 


the Chief Counsel. For further 
information, submitters who plan to 
request confidential treatment for any 
portion of their submissions are advised 
to review 49 CFR part 512, particularly 
those sections relating to document 
submission requirements. Failure to 
adhere to the requirements of part 512 
may result in the release of confidential 
information to the public docket. In 
addition, you should submit two copies 
from which you have deleted the 
claimed confidential business 
information, to Docket Management at 
the address given at the beginning of 
this document under ADDRESSES. 


Will the Agency Consider Late 
Comments? 


We will consider all comments that 
Docket Management receives before the 
close of business on the comment 
closing date indicated at the beginning 
of this notice under DATES. In 
accordance with our policies, to the 


- extent possible, we will also consider 


comments that Docket Management 
receives after the specified comment 
closing date. If Docket Management 
receives a comment too late for us to 
consider in developing the final rule, we 
will consider that comment as an 


‘informal suggestion for future 


rulemaking action. 


How Can I Read the Comments 
Submitted by Other People? 


You may read the comments received 
by Docket Management at the address 
and times given near the beginning of 
this document under ADDRESSES. 

You may also see the comments on 
the Internet. To read the comments on 
the Internet, take the following steps: 

(1) Go to the Docket Management 
System (DMS) Web page of the 
Department of Transportation (http:// 
dms.dot.gov/). 

(2) On that page, click on “‘search.” 

(3) On the next page (http:// 
dms.dot.gov/search/), type-in the four- 
digit docket number shown atthe 
heading of this document. Example: if 
the docket number were ‘““NHTSA-— 
2001-1234,” you would type “1234.” 

(4) After typing the docket number, 
click on ‘‘search.” 

(5) The next page contains docket 
summary information for the docket you 
selected. Click on the comments you 
wish to see. ; 

You may download the comments. 
The comments are imaged documents, 
in either TIFF or PDF format. Please 
note that even after the comment closing 
date, we will continue to file relevant 
information in the docket as it becomes 
available. Further, some people may 
submit late comments. Accordingly, we 
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recommend that you periodically search 
the docket for new material. 


V. Privacy Act Statement 


Anyone is able to search the 
electronic form of all comments ~ 
received into any of our dockets by the 
name of the individual submitting the 
comment (or signing the comment, if 
submitted on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (65 FR 
19477) or you may visit http:// 
dms.dot.gov. 


VI. Rulemaking Analyses and Notices 


A. Regulatory Policies and Procedures 


Executive Order 12866, ‘Regulatory 
Planning and Review” (58 FR 51735, 
October 4, 1993) provides for making 
determinations whether a regulatory 
action is “significant” and therefore 
subject to Office of Management and 
Budget (OMB) review and to the 
requirements of the Executive Order. 
The Order defines as ‘‘significant 
regulatory action” as one that is likely 
to result in a rule that may: 

(1) Have an annual effect on the 
economy of $100 million or more or 
adversely affect in a material way the 
economy, a sector of the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 
State, local, or tribal governments or 
communities; 

(2) Create a serious inconsistency or 
otherwise interfere with an action taken 
or lanned by another agenc 

Materia ily alter the 
impact of entitlements, grants, user fees, 
or loan programs or the rights and 
wee ations of recipients thereof; or 

4) Raise novel legal or policy issues 
Ble hs out of legal mandates, the 
President’s priorities, or the principles 
set forth in the Executive Order. 

This document was not reviewed 
under E.O. 12866 or the Department of 
Transportation’s regulatory policies and 
procedures. This rulemaking action is 
not significant under Department of 
Transportation policies and procedures. 
The impacts of this proposed rule are 
expected to be so minimal as not to 
warrant preparation of a full regulatory 
evaluation because this proposal would 
alleviate some of the burden on 
manufacturers to provide EWR reports 
by eliminating the requirement to 
submit copies of product evaluation 
field reports, modifying the definition of 
a fire, modifying a ‘Fuel Systems” 
category for medium-heavy trucks and 
buses, and temporally limiting the 
requirement to update reports on 
incidents of death and injury. 


B. Regulatory Flexibility Act 


The Regulatory Flexibility Act (RFA) 
of 1980 (5 U.S.C. 601 et seq.) requires 
agencies to evaluate the potential effects 
of their proposed and final rules on 
small businesses, small organizations 
and small governmental jurisdictions. 
Section 605 of the RFA allows an 
agency to certify a rule, in lieu of 
preparing an analysis, if the proposed 
rulemaking is not expected to have a 
significant economic impact on a 
substantial number of small entities. 

This proposed rule would affect all 
EWR manufacturers, of which there are 
currently about 540. NHTSA estimates 
that a majority of these EWR 
manufacturers are small entities. 
Therefore, NHTSA has determined that 
this proposed rule would have an 
impact on a substantial number of small 
entities. 

However, NHTSA has determined 
that the impact on the entities affected 


’ by the proposed rule would not be 


significant. This notice proposes to 
eliminate the reporting of product 
evaluation field reports, revise the 
definition of fire, modify the reporting 
of fuel systems for medium-heavy 
vehicles and buses, and limit the time 
period for required updates to a few 
data elements in reports of deaths and 
injuries. The effect of these proposed 
changes would be to reduce annual 
reporting costs to manufacturers. The 
proposed modification relating to 
reporting of fuel systems on medium- 
heavy vehicles and buses would entail 
a small first-year cost for manufacturers 
of those vehicles to change their 
respective systems. NHTSA expects the 
impact of the proposed rule would be a 
reduction in the paperwork burden for 
EWR manufacturers. NHTSA asserts 
that the economic impact of the 
reduction in paperwork, if any, would 
be minimal and entirely beneficial to 
smal] EWR manufacturers. Accordingly, 
I certify that this proposed rule would 
not have a significant economic impact 
on a substantial number of small 
entities. 


C. Executive Order 13132 (Federalism) 


Executive Order 13132 on 
“Federalism” requires us to develop an 
accountable process to ensure 
“meaningful and timely input by State 
and local officials in the development of 
“regulatory policies that have 
federalism implications.” The Executive 
Order defines this phrase to include 
regulations ‘‘that have substantial direct 
effects on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 


various levels of government.” The 
agency has analyzed this proposed rule 
in accordance with the principles and 
criteria set forth in Executive Order 
13132 and has determined that it will 
not have sufficient federalism 
implications to warrant consultation 
with State and local officials or the 
preparation of a federalism summary 
impact statement. The changes 
proposed in this document only affect a 
rule that regulates the manufacturers of 
motor vehicles and motor vehicle 
equipment, which does not have 
substantial direct effect on-the States, on 
the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132. 


D. Unfunded Mandates Reform Act 


The Unfunded Mandates Reform Act 
of 1995 (Pub. L. 104—4) requires 
agencies to prepare a written assessment 
of the costs, benefits, and other effects 
of proposed or final rules that include 
a Federal mandate likely to result in 
expenditures by State, local or tribal 
governments, in the aggregate, or by the 
private sector, of more than $100 
million annually (adjusted annually for 
inflation with base year of 1995). The 
Final Rule did not have unfunded 
mandates implications. 67 FR 49263 
(July 30, 2002). Today’s proposal would 
alleviate some of the burden for 
manufacturers to provide EWR reports 
by eliminating the requirement to 
submit copies of product evaluation 
field reports, modifying the definition of 
a fire, modifying a “Fuel Systems” 
category for medium-heavy trucks and 
buses, and temporally limiting the 
requirement to update reports on 
incidents of death and injury. 


E. Executive Order 12988 (Civil Justice 
Reform) 

Pursuant to Executive Order 12988, 
“Civil Justice Reform” 12 the agency has 
considered whether this proposed rule 
would have any retroactive effect. We 
conclude that it would not have a 
retroactive or preemptive effect, and 
judicial review of it may be obtained 
pursuant to 5 U.S.C. 702. That section 
does not require that a petition for 
reconsideration be filed prior to seeking 
judicial review. 


F. Paperwork Reduction Act 


Today’s proposal would not increase 
the burden of reporting EWR data by 
manufacturers of motor vehicles and 
motor vehicle equipment. The proposal 


12 See 61 FR 4729, February 7, 1996. 
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does not create new information 
collection requirements, as that term is 
defined by the Office of Management 
and Budget (OMB) in 5 CFR part 1320. 
To the extent that this proposed rule 
implicates the Paperwork Reduction 
Act, we will rely upon our previous 


‘clearance from OMB. To obtain a three- 


year clearance for information collection 
for the EWR rule, NHTSA published a 
Paperwork Reduction Act notice on 
April 27, 2005 pursuant to the 
requirements of that Act (44 U.S.C. 3501 
et seq.). We received clearance from 
OMB on February 24, 2006, which will 
expire on February 29, 2008. The 
clearance number is 2127-0616. The 
amendments proposed by this 
document do not increase the burdens 
on manufacturers of motor vehicles and 
motor vehicle equipment covered by the 
information clearance. 


G. Executive Order 13045 


Executive Order 13045 applies to any 
rule that: (1) Is determined to be - 
“economically significant’ as defined 
under E.O. 12866, and (2) concerns an 
environmental, health or safety risk that 
NHTSA has reason to believe may have 
a disproportionate effect on children. If 
the regulatory action meets both criteria, 
we must evaluate the environmental 
health or safety effects of the planned 
rule on children, and explain why the . 
planned regulation is preferable to other 
potentially effective and reasonably 
feasible alternatives considered by us. 

This rulemaking is not economically 
significant. 


H. Regulation Identifier Number (RIN) 


The Department of Transportation 
assigns a regulation identifier number 
(RIN) to each regulatory action listed in 
the Unified Agenda of Federal 
Regulations. The Regulatory Information 
Service Center publishes the Unified 
Agenda in or about April and October 
of each year. You may use the RIN 
contained in the heading at the 
beginning of this document to find this 
action in the Unified Agenda. 


I. Plain Language 


Executive Order 12866 requires each 
agency to write all rules in plain 
language. Application of the principles 
of plain language includes consideration 
of the following questions: 

e Have we organized the material to 
suit the public’s needs? 

e Are the requirements in the rule 
clearly stated? 

e Does the rule contain technical 
language or jargon that isn’t clear? 

e Would a different format (grouping 
and order of sections, use of headings, 


“quality, 


paragraphing) make the rule easier to 
understand? 

e Would more (but shorter) sections 
be better? 

e Could we improve clarity by adding 
tables, lists or diagrams? 

e What else could we do to make the 
rule easier to understand? 

If you have any responses to these 
questions, please include them in your 
comments on this proposal. 


J. Data Quality Act 


Section 515 of the FY 2001 Treasury 
and General Government 


. Appropriations Act (Pub. L. 106-554, 


section 515, codified at 44 U.S.C. 3516 
historical and statutory note), 
commonly referred to as the Data 
Quality Act, directed OMB to establish 
government-wide standards in the form 
of guidelines designed to maximize the 
” “objectivity,” “utility,” and 
“integrity” of information that Federal 
agencies disseminate to the public. As 
noted in the EWR final rule (67 FR 
45822), NHTSA has reviewed its data 
collection, generation, and 
dissemination processes in order to 
ensure that agency information meets 
the standards articulated in the OMB 
and DOT guidelines. The changes 
proposed by today’s document would 
alleviate some of the burden for 
manufacturers to provide EWR reports 
by eliminating the requirement to 
submit copies of product evaluation 
field reports, modifying the definition of 
a fire, modifying a ““Fuel Systems’”’ 
category for medium—heavy trucks and 
buses, and temporally limiting the 
requirement to update reports on 
incidents of death and injury. 


List of Subjects in 49 CFR Part 579 


Imports, Motor vehicle safety, Motor 
vehicles, Reporting and recordkeeping 
requirements. 


Proposed Regulatory Text 


In consideration of the foregoing, 49 
CFR chapter V is proposed to be 
amended as follows: 


579—REPORTING OF 


INFORMATION AND 
COMMUNICATIONS ABOUT 
POTENTIAL DEFECTS 


1. The authority citation for part 579 
continues to read as follows: 

Authority: Sec. 3, Pub. L. 106-414, 114 
Stat. 1800 (49°U.S.C. 30102-103, 30112, 
30117-121, 30166—167); delegation of 
authority at 49 CFR 1.50. 


Subpart A—General 


2. Amend § 579.4(c) to revise the 
definition of ‘‘fire’” and add the 


definition of “product evaluation 
report”, in alphabetical order, to read as 
follows: 


§579.4 Terminology. 
* 


* * * * 


(c) Other terms. * * * 
* * * * * 


Fire means combustion or burning of 
material in or from a vehicle as 
evidenced by flame. The term also 
includes, but is not limited to, thermal 
events and fire related phenomena such 
as smoke and melting, but does not 
include events and phenomena 
associated with a normally functioning 
vehicle such as combustion of fuel 
within an engine or exhaust from an 
engine. 

* 


Product evaluation report means a 
field report prepared by, and containing 
the observations or comments of, a 
manufacturer’s employee who is 
réquired to submit the report concerning 
the operation or performance of a 
vehicle or child restraint system as a 
condition of the employee’s personal 
use of that vehicle or child restraint 
system, but who has no responsibility 
with respect to engineering or technical 
analysis of the subjects mentioned in 


the report. 
* * * * * 
Subpart C—Reporting of Early 


Warning Information 


3. Amend § 579.21 to revise the first 
sentence of paragraph (d) to read as 
follows: 


§579.21 Reporting requirements for 
manufacturers of 500 or more light vehicles 
annually. 


* * * * * 


(d) Copies of field reports. For all light 
vehicles manufactured during a model 
year covered by the reporting period 
and the nine model years prior to the 
earliest model year in the reporting 
period, a copy of each field report (other 
than a dealer report or a product 
evaluation report) involving one or more 
of the systems or components identified 
in paragraph (b)(2) of this section, or 
fire, or rollover, containing any 
assessment of an alleged failure, 
malfunction, lack of durability, or other 
performance problem of a motor vehicle 
or item of motor vehicle equipment 
(including any part thereof) that is 
originated by an employee or 
representative of the manufacturer and 
that the manufacturer received during a 
reporting period. * * * 

4. Amend § 579.22 to revise the first 
sentence of paragraph (b)(2) and the first 


2 

ry 

3 
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sentence of paragraph (d) to read as 
follows: 


§579.22 Reporting requirements for 
manufacturers of 500 or more medium— 
heavy vehicles and buses annually. 


* * * * Mat 


(b) * 


(2) For each incident described in 
paragraph (b)(1) of this section, the 
manufacturer shall separately report the 
make, model, model year, and VIN of 
the medium—heavy vehicle or bus, the 
incident date, the number of deaths, the 
number of injuries for incidents 
occurring in the United States, the State 
or foreign country where the incident 
occurred, each system or component of 
the vehicle that allegedly contributed to 
the incident, and whether the incident 
involved a fire or rollover, coded as 
follows: 01 steering system, 02 
suspension system, 03 service brake 
system, hydraulic, 04 service brake 
system, air, 05 parking brake, 06 engine 
and engine cooling system, 07 fuel 
system, gasoline, 08 fuel system, diesel, 
09 fuel system, other/unknown, 10 
power train, 11 electrical, 12 exterior 
lighting, 13 visibility, 14 air bags, 15 
seat belts, 16 structure, 17 latch, 18 
vehicle speed control, 19 tires, 20 
wheels, 21 trailer hitch, 22 seats, 23 fire, 
24 rollover, 98 where a system or 
component not covered by categories 01 
through 22 is specified in the claim or 
notice, and 99 where no system or 
component of the vehicle is specified in 
the claim or notice. * * * 

* * * * * 


(d) Copies of field reports. For all 
medium heavy vehicles and buses 
manufactured during a model year 
covered by the reporting period and the 
nine model years prior to the earliest 
model year in the reporting period, a 
copy of each field report (other than a - 
dealer report or a product evaluation 
report) involving one or more of the 
systems or components identified in 
paragraph (b)(2) of this section, or fire, 
or rollover, containing any assessment 
of an alleged failure, malfunction, lack 
of durability, or other performance 
problem of a motor vehicle or item of 
motor vehicle equipment (including any 
part thereof) that is originated by an 
employee or representative of the 
manufacturer and that the manufacturer" 


received during a reporting period. 


5. Amend § 579.23 to revise the first 
sentence of paragraph (d) to read as 
follows: 


§579.23 Reporting requirements for 
manufacturers of 500 or more motorcycles 
annually. 

* * * * * 


(d) Copies of field reports. For all 
motorcycles manufactured during a 
model year covered by the reporting 
period and the nine model years prior 
to the earliest model year in the 
reporting period, a copy of each field 
report (other than a dealer report or a 
product evaluation report) involving 
one or more of the systems or 
components identified in paragraph 
(b)(2) of this section or fire, containing 
any assessment of an alleged failure, 
malfunction, lack of durability, or other 
performance problem of a motorcycle or 
item of motor vehicle equipment 
(including any part thereof) that is 
originated by an employee or 
representative of the manufacturer and 
that the manufacturer received during a 
reporting period. * * * 

6. Amend § 579.24 to revise the first 
sentence of paragraph (d) to read as 
follows: 


§579.24 Reporting requirements for 
manufacturers of 500 or more trailers 
annually. 

* * * * * 


(d) Copies of field reports. For all 
trailers manufactured during a model 
year covered by the reporting period 
and the nine model years prior to the 
earliest model year in the reporting 
period, a copy of each field report (other 
than a dealer report or a product 
evaluation report) involving one or more 
of the systems or components identified 
in paragraph (b)(2) of this section or fire, 
containing any assessment of an alleged 
failure, malfunction, lack of durability, 
or other performance problem of a 
trailer or item of motor vehicle 
equipment (including any part thereof) 
that is originated by an employee or 
representative of the manufacturer and 
that the manufacturer received during a 
reporting period. * * * 

7. Amend § 579.25 to revise the first 
sentence of paragraph (d) to read as 
follows: 


§579.25 Reporting requirements for 
manufacturers of child restraint systems. 


* * * * * 


(d) Copies of field reports. For all. 
child restraint systems manufactured 
during a production year covered by the 
reporting period and the four 
production years prior to the earliest 
production year in the reporting period, 
a copy of each field report (other than 


.a dealer report or a product evaluation 


report) involving one or more of the 
systems or components identified in 
paragraph (b)(2) of this section, 


containing any assessment of an alleged 
failure, malfunction, lack of durability, 
or other performance problem of a child 
restraint system (including any part 
thereof) that is originated by an 
employee or representative of the 
manufacturer and that the manufacturer - 


received during a reporting period. 


8. Amend § 579.28 to revise 
paragraphs (f)(2)(i) and (f)(2)(ii) to read 
as follows: 


§579.28 Due date of reports and other 
miscellaneous provisions. 
* * * * * 


(f) 

(1) 

(2) 

(i) If a vehicle manufacturer is not 
aware of the VIN, or a tire manufacturer 
is not aware of the TIN, at the time the 
incident is initially reported, the 
manufacturer shall submit an updated 
report of such incident in its report 
covering the reporting period in which 
the VIN or TIN is identified. A 
manufacturer need not submit an 
updated report if the VIN or TIN is 
identified by the manufacturer in a 
reporting period that is more than one 
year later than the initial report to 
NHTSA. 


(ii) If a manufacturer indicated code 
99 in its report because a system or 
component had not been identified in 
the claim or notice that led to the report, 
and the manufacturer becomes aware 
during a subsequent calendar quarter 
that one or more of the specified 
systems or components allegedly 
contributed to the incident, the 
manufacturer shall submit an updated 
report of such incident in its report — 
covering the reporting period in which 
the involved specified system(s) or 
component(s) is (are) identified. A 
manufacturer need not submit an 
updated report if the system(s) or. 
component(s) is(are) identified by the 
manufacturer in a reporting period that 
is more than one year later than the 
initial report to NHTSA. 


* * * * * 


Issued on: August 28, 2006. 
Daniel C. Smith, 
Associate Administrator for Enforcement. 
[FR Doc. E6-14580 Filed 8-31-06; 8:45 am] 
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DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 660 
[I.D. 082806B] 
RIN 0648-AU57 


Fisheries Off West Coast States; 
Notice of Availability for Amendment 
16—4 to the Pacific Coast Groundfish 
Fishery Management Plan 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Availability of an amendment to 
a fishery oo plan; request for 
comments. 


SUMMARY: NMFS announces that the 
Pacific Fishery Management Council 
(Council) has submitted Amendment 
16—4 to the Pacific Coast Groundfish 
Fishery Management Plan (FMP) for 
Secretarial review. Amendment 16-4 
would modify the FMP to implement 
revised rebuilding plans for seven 
overfished species: bocaccio, canary 
rockfish, cowcod, darkblotched 
rockfish, Pacific ocean perch, widow 
rockfish, and yelloweye rockfish. 
Amendment 16—4 is intended to 
respond to 9th Circuit Court of Appeals 
orders to establish rebuilding plans that 
rebuild overfished stocks as soon as 
possible, taking into account the status 
and biology of the stocks, the needs of 
fishing communities, and the 
interaction of the overfished stocks 
within the marine environment. 


DATES: Comments on Amendment 16—4 
must be received on or before October 
31, 2006. 


ADDRESSES: You may submit comments, 
identified by [insert I.D number] by any 
of the following methods: 

e E-mail: Amendment16- 
4.nwr@noaa.gov. Include the I.D. 
number in the subject line of the 
message. 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 


e Fax: 206-526-6736, Attn: Yvonne 
deReynier. 

e Mail: D. Robert Lohn, 
Administrator, Northwest Region, 

NMFS, Attn: Yvonne deReynier, 7600 
Sand Point Way NE, Seattle, WA 98115-— 
0070. 

Amendment 16-4 and its associated 
draft environmental impact statement 
(DEIS), regulatory impact review, and 
initial regulatory flexibility analysis 
(IRFA) are available for public review 
during business hours at the office of 
the Pacific Fishery Management Council 
(Council), at 7700 NE Ambassador 
Place, Portland, OR 97220, phone: 503- 
820-2280. Copies of additional reports 
referred to in this document may also be 


. obtained from the Council. These 


documents are also available online at: 
http://www.pcouncil.org. 

FOR FURTHER INFORMATION CONTACT: 
Yvonne deReynier (Northwest Region, 
NMFS), phone: 206-526-6129; fax: 
526-6736; and e-mail: 
yvonne.dereynier@noaa.gov. 


SUPPLEMENTARY INFORMATION: 
Electronic Access 


This Federal Register document is 
also accessible via the internet at the 
Web site of the Office of the Federal 
Register: http://www.access.gpo.gov/su- 
docs/aces/aces140.html. 

The Magnuson-Stevens Fishery 
Conservation and Management Act 
(Magnuson-Stevens Act) requires that 
each regional fishery management 
council submit any FMP or plan 
amendment it prepares to NMFS for 
review and approval, disapproval, or 
partial approval. The Magnuson-Stevens 
Act also requires that NMFS, upon 
receiving an FMP or amendment, 
immediately publish a notice that the 
FMP or amendment is available for 
public review and comment. NMFS will 
consider public comments received 
during the comment period described 
above in determining whether to 
approve Amendment 16-4 to the FMP. 

Amendment 16-4 would modify the 
FMP to implement revised rebuilding 
plans for the FMP’s seven overfished 
species: bocaccio, canary rockfish, 
cowcod, darkblotched rockfish, Pacific 


ocean perch, widow rockfish, and 
yelloweye rockfish. The Council 
developed Amendment 16-4 in concert 
with the 2007-2008 biennial groundfish 
harvest specifications and management 
measures, with the intent that 
management measures for all groundfish 
species would constrain the fisheries to 
within optimum yield levels. 
Amendment 16—4 is intended to 
respond to court orders in Natural 
Resources Defense Council v. NMFS, 
421 F.3d 872 (9th Cir. 2005) to rebuild 
overfished species as quickly as 
‘possible, taking into account the status 
and biology of the stocks, the needs of 
fishing communities, and the 
interaction of overfished stocks with the 
marine environment. Regulations to 
implement Amendment 16-4, as 
separate from those to implement the 
2007-2008 groundfish harvest 
specifications and management 
measures, would revise 50 CFR 660.365 
to provide new target rebuilding years 
and harvest control rules for the seven 
species managed under rebuilding 
plans. 


NMFS welcomes comments on the 
proposed FMP amendment through the 
end of the comment period. A proposed 
rule to implement Amendment 16—4 has 
been submitted for Secretarial review 
and approval. NMFS expects to publish 
and request public review and comment 
on proposed regulations to implement 
Amendment 16—4 in the near future. 
Public comments on the proposed rule 
must be received by the end of the 
comment period on the amendment to 
be.considered in the approval/ 
disapproval decision on the 
amendment. All comments received by 
the end of the comment period for the 
amendment, whether specifically 
directed to the amendment or the 
proposed rule, will be considered in the 
approval/disapproval decision. 


Authority: 16 U.S.C. 1801 et seq. 
Dated: August 28, 2006. 
Alan D. Risenhoover, 


Director, Office of Sustainable Fisheries, 
National Marine Fisheries Service. 


[FR Doc. E6—14558 Filed 8-31-06; 8:45 am] 
BILLING CODE 3510-22-S 
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This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and investigations, 
committee meetings, agency decisions and 
rulings, delegations of authority, filing of 
petitions and applications and agency 
statements of organization and functions are 
examples of documents appearing in this 


DEPARTMENT OF AGRICULTURE 
Animal and Plant Health Inspection 
Service 


[Docket No. APHIS-2006-0119] 


Fiscal Year 2007 Veterinary Diagnostic 
Services User Fees and Agricultural 
Quarantine and Inspection User Fees 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 
ACTION: Notice. 


SUMMARY: This notice pertains to user 
fees for certain veterinary diagnostic 
services and to fees charged for 
agricultural quarantine and inspection 
services that are provided in connection 
with certain commercial vessels, 
commercial trucks, loaded commercial 
railroad cars, commercial aircraft, and 
international airline passengers arriving 
at ports in the Customs territory of the 
United States. The purpose of this 
notice is to remind the public of the 
user fees for fiscal year 2007 (October 1, 
2006, through September 30, 2007). 

FOR FURTHER INFORMATION CONTACT: For 
information concerning veterinary 
diagnostic program operations, contact 
Dr. Lee Ann Thomas, Director, National 
Center for Import and Export, VS, 2 


APHIS, 4700 River Road Unit 39, 
Riverdale, MD 20737-1231; (301) 734— 
3277. 

For information concerning 
Agricultural Quarantine program 
operations, contact Mr. William E. 
Thomas, Director for Quarantine Policy, 
Analysis and Support, PPQ, APHIS, 
4700 River Road Unit 60, Riverdale, MD 
20737-1231; (301) 734-5214. 

For information concerning user fee 
rate development, contact Mrs. Kris 
Caraher, Section Head, User Fees 
Section, Financial Systems and Services 
Branch, MRPBS, APHIS, 4700 River 
Road Unit 55, Riverdale, MD 20737- 
1232; (301) 734-5901. 


SUPPLEMENTARY INFORMATION: 


Veterinary Diagnostic Services User 
Fees 

User fees to reimburse APHIS for the 
costs of providing veterinary diagnostic 
services are contained in 9 CFR part 130 
(referred to below as the regulations). 
These user fees are authorized by 
section 2509(c) of the Food, Agriculture, 
Conservation and Trade Act of 1990, as 
amended (21 U.S.C. 136a), which 
provides that the Secretary of 
Agriculture may, among other things, 
prescribe regulations and collect fees to 
recover the costs of veterinary 
diagnostics relating to the control and 

. eradication of communicable disease of 
livestock or poultry within the United 
States. 

In a final rule published in the 
Federal Register on May 6, 2004 (69 FR 
25305-25312, Docket No. 00-0242), 
and effective June 7, 2004, we 
established, for fiscal years 2004 
through 2007 and beyond, user fees for 
certain veterinary diagnostic services, 


including certain diagnostic tests, 
reagents, and other veterinary diagnostic 
materials and services. Veterinary 
diagnostics is the work performed in a 
laboratory to determine if a disease- 
causing organism or chemical agent is 
present in body tissues or cells and, if 
so, to identify those organisms or agents. 
Services in this category include: (1) 
Performing identification, serology, and 
pathobiology tests and providing 
diagnostic reagents and other veterinary 
diagnostic materials and services at the 
National Veterinary Services 
Laboratories (NVSL) in Ames, IA; and 
(2) performing laboratory tests and 
providing diagnostic reagents and other 
veterinary diagnostic materials and 
services at the NVSL Foreign Animal 
Disease Diagnostic Laboratory (NVSL 
FADDL) in Greenport, NY. 

APHIS veterinary diagnostic user fees 
fall into six categories: 

(1) Laboratory tests, reagents, and 
other veterinary diagnostic services 
performed at NVSL FADDL; 

(2) Laboratory tests performed as part 
of isolation and identification testing at 
NVSL in Ames; 

(3) Laboratory tests performed as part 
of serology testing at NVSL in Ames; 

(4) Laboratory tests performed at the 
pathobiology laboratory at NVSL in 
Ames; 

(5) Diagnostic reagents produced at 
NVSL in Ames or other authorized sites; 
and 

(6) Other veterinary diagnostic 
services or materials provided at NVSL 
in Ames. 

As specified in § 130.14(a), the user 
fees for diagnostic reagents provided by 
NVSL FADDL for fiscal year 2007 are as 
follows: 


Reagent Unit User fee 
Bovine antiserum, any agent 1 mL $165.00 
Caprine antiserum, any agent 1 mL 202.00 
Cell culture antigen/microorganism 1 mL 111.00 
Equine antiserum, any agent 1 mb 204.00 
Fluorescent antibody conjugate 1 mL 179.00 
Guinea pig antiserum, any agent 1 mb 200.00 
Monoclonal antibody 1 mL 243.00 
Ovine antiserum, any agent 1 mL 193.00 
Porcine antiserum, any agent 1 mL 167.00 
Rabbit antiserum, any agent 1 mL 196.00 


As specified in § 130.14(b), the user 
fees for veterinary diagnostic tests 


performed at NVSL FADDL for fiscal 
year 2007 are as follows: 
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Test 


Unit . 


Agar gel immunodiffusion 


Card 


In-vitro safety 


In-vivo safety 


Virus neutralization 


Test 

Complement fixation Test 
Direct immunofluorescent antibody Test 
Enzyme linked immunosorbent assay Test 
Fluorescent antibody neutralization (classical swine fever) Test 
Hemagglutination inhibition Test 
Immunoperoxidase ..... Test 
Indirect fluorescent antibody Test 
Test 

Test 

Latex agglutination Test 
Tube agglutination ..... Test 
Virus isolation Test 
Virus isolation in embryonated eggs Test 
Virus isolation, other Test 


services performed at NVSL FADDL for 


q As specified in § 130.14(c), the user 
: - fiscal year 2007 are as follows: 


_ fees for other veterinary diagnostic 


Veterinary diagnostic service 


Unit 


User fee 


Bacterial isolation 


Test 


Hourly user fee services’ ............ 


Hour 


i Hourly user fee services—Quarter hour 
Infected cells on chamber slides or pilates 
Reference animal tissues for immunohistochemistry 


Quarter hour 


Slide 


Set 


Sterilization by gamma radiation 


Can 


q Training (school or technical assistance) 
Virus titration 


Per person per day ........ 


Test 


$123.00 
492.00 
123.00 
53.00 
187.00 
1,923.00 
1,006.00 
123.00 


quired to provide the service. 


As specified in § 130.15(a), the user (excluding FADDL) or other authorized 


fees for bacteriology isolation and sites for fiscal year 2007 are as follows: 
identification tests performed at NVSL 


: ‘For all veterinary diagnostic services for which there is no flat rate user fee, the hourly rate user fee will be calculated for the actual time re- 


Bacterial identification, automated 
Bacterial identification, non-automated 
Bacterial isolation ............. 

; Bacterial serotyping, all other 

4 Bacterial serotyping, Pasteurella multocida 

a Bacterial serotyping, Salmonella 

4 Bacterial toxin typing ............. : 
Bacteriology requiring special characterization 


4 DNA fingerprinting ........ 

; DNA/RNA probe 

Fluorescent antibody 

Mycobacterium identification (biochemical) 

4 Mycobacterium identification (gas chromatography) 
i Mycobacterium isolation, animal inoculations 


Mycobacterium isolation, all other 
Mycobacterium paratuberculosis isolation 
Phage typing, all other 


Phage typing, Salmonella enteritidis 


Isolate 


Isolate 


Isolate 


Isolate 


Isolate 


Test 


Test 


Test 


Test 


Isolate 


Procedure .. 


Submission 
Submission 
Submission 
Isolate 


Isolate 


90.00 
36.00 
55.00 
18.00 
36.00 
120.00 
92.00 
59.00 
83.00 
19.00 
114.00 
96.00 
837.00 
151.00 
72.00 
42.00 
24.00 


As specified in § 130.15(b), the user 
fees for virology identification tests 
performed at NVSL (excluding FADDL) 


or other authorized sites for fiscal year 
2007 are as follows: 


Test 


Fluorescent antibody tissue section 
Virus isolation 


52053 
29.00 
63.00 
630.00 
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171.00 
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As specified in § 130.16(a), the user or other authorized sites for fiscal year 
fees for bacteriology serology tests 2007 are as follows: 
performed at NVSL (excluding FADDL) 


Complement fixation Test 16.00 
Microscopic agglutination—includes Up to 5 SErOVAMS 24.00 
Microscopic agglutination—each serovar in excess of 5 serovars ........ 4.00 
Particle concentration fluorescent immunoassay (PCFIA) Test .. 36.00 


As specified in § 130.16(b), the user or at authorized sites for fiscal year 2007 
fees for virology serology tests are as follows: 
performed at NVSL (excluding FADDL) 


Plaque reduction neutralization Test 18.00 


As specified in § 130.17(a), the user performed at the Pathobiology or at authorized sites for fiscal year 2007 


fees for veterinary diagnostic tests Laboratory at NVSL (excluding FADDL) are as follows: 
Test Unit User fee 
Aflatoxin quantitation Test $30.00 
Agar gel immunodiffusion spp. identification Test .. 13.00 
Antibiotic (bioautography) quantitation be Test 65.00 
Ergot alkaloid screen Test 65.00 
Ergot alkaloid confirmation BS Test a 86.00 
Feed microscopy Test 65.00 
Fumonisin only Test 37.00 
Gossypol Test 98.00 
Metals screen Test 44.00 
Metals single element confirmation Test 13.00 
Nitrate/nitrite Test 65.00 
Organic compound confirmation Test 88.00 
Organic compound screen Test 151.00 
. Parasitology Test 29.00 
Pesticide quantitation Test 132.00 
Pesticide screen Test 60.00 © 
pH Test 26.00 
Plate cylinder Test 98.00 
Selenium Test 44.00 
Temperature disks 5 ... | Test 130.00 


= 


-Mycobacterium spp. PPD 


Federal Register/Vol. 71, No. 170/Friday, September 1, 2006 /Notices 


Test 


Toxicant quantitation, other 


Toxicant screen, other 


Vomitoxin only 


Water activity 


Zearaleone quantitation 


Zearaleone screen 


As specified in § 130.18(a), the user 


by the Diagnostic Bacteriology 
fees for bacteriology reagents produced 


Laboratory at NVSL (excluding FADDL) 


or other authorized sites for fiscal year 


2007 are as follows: 


Reagent 


Unit 


User fee 


Anaplasma card test antigen 


2 mL 


Anaplasma card test kit without antigen 


Kit 


Anaplasma CF antigen 


2mL 


Anaplasma stabilate 


4.5 mL 


Avian origin bacterial antiserums 


1 mL 


Bacterial agglutinating antigens other than brucella and salmonella pullorum 


5 mL 


Bacterial conjugates 


Bacterial disease CF antigens, all other 


1 mL 


Bacterial ELISA antigens 


1 mL 


Bacterial or protozoal, antiserums, all other 


1 mL 


Bacterial reagent culture * 


Culture 


Bacterial reference culture 2 


Culture 


Bacteriophage reference culture 


Culture 


Bovine serum factor 


Brucella abortus CF antigen 


Brucella agglutination antigens, all other 


Brucella buffered plate antigen 


Brucella canis tube antigen . 


Brucella card test antigen (packaged) 


Brucella card test kit without antigen 


Brucella cells 


Brucella cells, dried 


Pellet 


Brucella ring test antigen 


60 mL 


Brucella rivano! solution 


Dourine CF antigen 


60 mL 
1 mL 


Dourine stabilate 


4.5 mL 


Equine and bovine origin babesia species antiserums . 


1 mL 


Equine negative control CF antigen 


1 mL 


Flazo-orange 


3 mL 


Glanders CF antigen 


Hemoparasitic disease CF antigens, all other 


1 mL 


Leptospira transport medium 


10 mL 


Monoclonal antibody 


1 mL 


Mycobacterium spp. old tuberculin 


1 mL 


Mycoplasma hemagglutination antigens 


1 mL 


5 mL 


Negative control serums 


1 mL 


Rabbit origin bacterial antiserum 


1 mL 


Salmonella pullorum microagglutination antigen 


5 mL 


Stabilates, all other 


4.5 mL 


$95.00 


1A reagent Culture is a bacterial culture that has been subcultured one or more times after being tested for purity and identity. It is intended for 


use as a reagent with a diagnostic test such as the leptospiral microagglutination test. 


? A reference culture is a bacterial culture that has been thoroughly tested for. purity and identity. It should be suitable as a master seed for fu- 


ture cultures. 


the Diagnostic Virology Laboratory at 
NVSL (excluding FADDL) or at 


As specified in § 130.18(b), the user 
fees for virology reagents produced by 


authorized sites for fiscal year 2007 are 


as follows: 


Reagent 


Unit 


User fee 


Antigen, except avian influenza and chlamydia psittaci antigens, any 


Avian antiserum except avian influenza antiserum, any 


Avian influenza antigen, any 


Avian influenza antiserum, any 


Bovine or ovine serum, any 


Cell culture 


Chlamydia psittaci spp. of origin monoclonal antibody panel 


Conjugate, any 


$61.00 
48.00 
33.00 
103.00 
127.00 
151.00 
95.00 
73.00 
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Reagent 


Unit 


Diluted positive control serum, any 


Equine antiserum, any 


Monoclonal antibody 
Other spp. antiserum, any 


Porcine antiserum, any 


Porcine tissue sets 


Positive control tissues, all 


Rabbit origin antiserum 


Reference virus, any = 


Viruses (except reference viruses), chlamydia psittaci agent or chlamydia psittaci antigen, any .... 


2mL 
2mL 
1 mL 
1 mL 
2 mL 


| 2. cm? section ................. 


As specified in § 130.19(a), the user 
fees for other veterinary diagnostic 
_ services or materials available from 


NVSL (excluding FADDL) for fiscal year 
2007 are as follows: 


Service 


User fee 


Manual, brucellosis culture 


Manual, tuberculosis culture (English or Spanish) 


Manual, Veterinary mycology 
Manuals or standard operating procedure (SOP), all other 


Manuals or SOP, per page 


Training (school or technical assistance) 


Antimicrobial susceptibility test Isolate 
Check tests, culture Kit? 
Check tests, serology, all other Kit? 
Fetal bovine serum safety test Verification 
Hourly user fee services: 2 
Hour Hour 
Quarter hour Quarter hour ................. 


$105.00 
4,075.00 
176.00 
361.00 
1,114.00 


84.00 
21.00 
25.00 
114.00 
172.00 
172.00 
34.00 
2.00 
331.00 


1 Any reagents required for the check test will be charged separately. 


to provide the service. J 


Agricultural Quarantine and Inspection which authorizes APHIS to collect user 
Services User Fees fees for agricultural quarantine and 
inspection (AQI) services. 

In a final rule published in the 
Federal Register on December 9, 2004 
(69 FR 71660-71683, Docket No. 04- 
042-1), and effective January 1, 2005, 
we established, for fiscal years 2005 


User fees to reimburse APHIS for the 
‘costs of providing inspections of certain 
commercial conveyances are found in 7 
CFR part 354 (referred to below as the 
regulations). These user fees are 
authorized by Section 2509(a) of the 
Food, Agriculture, Conservation, and 
Trade Act of 1990 (21 U.S.C. 136a), 


each of the types of conveyances or 
persons to whom AQI services are 


through 2010 and beyond, user fees for ~ 


provided, i.e., commercial vessels 
(watercraft), commercial trucks, loaded 
commercial railroad cars, commercial 
aircraft, and international airline 
passengers. The regulations provide 
specific information Tegarding the 
applicability of, and exceptions to, AQI 
user fees. As specified in 7 CFR 354.3, 
the user fees for these AQI services for 
fiscal year 2007 are as follows: 


2For veterinary diagnostic services for which there is no flat rate user fee the hourly rate user fee will be calculated for the actual time required 


Service 


Unit 


Amount 


Inspection of commercial vessels of 100 net tons or more (see 7 CFR 354.3(b)) 


Inspection of commercial trucks (see 7 CFR 354.3(c)) 


Inspection of commercial railroad cars (see 7 CFR 354.3(d)) 


Inspection of commercial aircraft (see 7 CFR 354.3(e)) 


Inspection of international aircraft passengers (see 7 CFR 354.3(f)) 


Per entry 
Per entry 2 


$490.00 
5.25 
7.75 
70.50 
5.00 


ber 1, 2006, ny September 30, 2007). 
3The AQI user 
for each arrival ($155.00 from October 1, 2006, through September 30, 2007). 


1Not to exceed 15 payments in a calendar year (i.e., no additional fee will be charged for a 16th or subsequent arrival in a calendar year). 
2A prepaid AQI permit valid for 1 calendar year may be obtained for an amount 20 times the AQI user fee for each arrival ($105.00 from Octo- 


ee may be prepaid for all arrivals of a commercial railroad car during a calendar year for an amount 20 times the AQI user fee 


52056 
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Done in Washington, DC, this 28th day of © 


August 2006. 
Kevin Shea, 


Acting Administrator, Animal and Plant 
Health Inspection Service. 


[FR Doc. E6—14562 Filed 8-31-06; 8:45 am] 
BILLING CODE 3410-34-P 


DEPARTMENT OF AGRICULTURE 
Farm Service Agency 


Information Collection; Certified 
Mediation Program 


AGENCY: Farm Service Agency, USDA. 
ACTION: Notice and request for 
comments. 


SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, the 
Farm Service Agency (FSA) is seeking 
comments from all interested 
individuals and entities on the 
extension and revision of a currently 
approved information collection that 
supports the Certified Mediation 
Program. The collection of information 
by mail, phone, fax, in person, and by 
the internet utilized by FSA to initially 
determine whether the State meets the 
eligibility criteria to be a recipient of 
grant funds, and to determine if the 
grant is being properly administered. 
Lack of adequate information to make 
these determinations could result in the 
improper administration and 
appropriation of Federal grant funds. 
DATES: Comments on this notice must be 
received on or before October 31, 2006 
to be assured consideration. 
ADDRESSES: Comments concerning this 
notice should be address to Chester 
Bailey, Mediation Coordinator, USDA, 
FSA, Outreach Staff; Suite 508 Portals 
Building, Stop 0511, 1400 
Independence Avenue, SW., 
Washington, DC 20250 and to: the Desk 
Officer for Agriculture, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503. Comments may 
be submitted by e-mail to 
chester.bailey@wdc.usda.gov. Copies of — 
the information collection may be 
obtained by contacting Chester Bailey at 
(202) 720-1471. 
FOR FURTHER INFORMATION CONTACT: 
Chester Bailey, FSA, Outreach Staff, 
telephone (202) 720-1471. 
SUPPLEMENTARY INFORMATION: 

Title: Certified Mediation Program. 

OMB Control Number: 0560-0165. 

Expiration Date of Approval: March 
31, 2007. 

Type of Request: Extension and ~ 
Revision of Currently Approved 
Information Collection. 


Abstract: This information is needed 
for FSA to effectively administer the 
Certified Mediation Program in 
accordance with Subtitles A and B of 
Title V of the Agricultural Credit Act of 
1987 (Pub. L. 100-233), as amended. 
FSA requires some of the information it 
collects to be reported in a standard 
manner. Although other institutions, 
public and private, generally require 
and collect information similar to that 
requested by FSA, there is a wide 
diversity in reporting practices. 

The amendment contained in this 
information collection that requires 
clearance by OMB is “Agricultural 
Mediation and Related Requirements 
including, State Certification and Grant 
Administration Provisions.” The 
information to be collected includes an 
application for certification, re- 
verification for subsequent annual 
approval, SF—424 Application for 
Federal Assistance, financial 
management systems and reporting 
requirements, and audit reports. No 
additional information is being 
requested; however, the estimated 
number of respondents has increased 
from 29 to 32. 

The information requested is reported 
annually and is necessary for the FSA ~ 
to determine eligibility and administer 
the mediation grant program in an 
equitable and cost-effective manner. 

Estimate of Burden: The public 
reporting burden for this information 
collection is estimated to average 34 
hours per respondent. 

Respondents: State Agencies. 

Estimated Number of Respondents: 
32. 

Estimate Number of Responses per 
Respondent: 6. 

Estimated Total Annual Burden on 
Respondents: 1088 hours. 

Comment is invited on: (a) Whether 
the collection of information is 
necessary for the above stated purposes 
and the proper performance of FSA, 
including whether the information will 
have practical utility; (b) the accuracy of 
the agency’s estimate of burden, 
including the validity of the 
methodology and assumptions used; (c) 
ways to enhance the quality, utility and 
clarity of the information being 
collected; and (d) ways to minimize the 
burden of the collection of information 
on those who are to respond, including 
through the use of appropriate 
automated, electronic, mechanical, or 
other technological collection 
techniques or other forms of information 
technology. 

All comments received in response to 
this notice will be a matter of public 
record. 


Signed in Washington, DC, on August 24, 
2006. - 


Teresa C. Lasseter, 
Administrator, Farm Service Agency. 
{FR Doc. E6—14554 Filed 8-31-06; 8:45 am] 


BILLING CODE 3410-05-P 


DEPARTMENT OF AGRICULTURE 
Foreign Agricultural Service 


Assessment of Fees for Dairy Import 
Licenses for the 2007 Tariff-Rate 
Import Quota Year 


AGENCY: Foreign Agricultural Service, 
USDA. 


ACTION: Notice. 


SUMMARY: This notice announces that 
the fee to be charged for the 2007 tariff- 
rate quota (TRQ) year for each license 
issued to a person or firm by the 
Department of Agriculture authorizing 
the importation of certain dairy articles 
which are subject to tariff-rate quotas set 


- forth in the Harmonized Tariff Schedule 


of the United States (HTS) will be 
$150.00 per license. 
EFFECTIVE DATE: January 1, 2007. 
FOR FURTHER INFORMATION CONTACT: 
Bettyann Gonzales, Dairy Tariff-Rate » 
Import Quota Program, Import Policies 
and Programs Division, STOP 1021, U.S. 
Department of Agriculture, 1400 
Independence Avenue, SW., 
Washington, DC 20250-1021 or 
telephone at (202) 720-1344 or e-mail at 
Bettyann.Gonzales@fas.usda.gov. 
SUPPLEMENTARY INFORMATION: The Dairy 
Tariff-Rate Import Quota Licensing 
Regulation promulgated by the 
Department of Agriculture and codified 
at 7 CFR 6.20—6.37 provides for the 
issuance of licenses to import certain 
dairy articles that are subject to TRQs 
set forth in the HTS. Those dairy articles 
may only be entered into the United 
States at the in-quota TRQ tariff-rates by 
or the account of a person or firm to 
whom such licenses have been issued 
and only in accordance with the terms 
and conditions of the regulation. 
Licenses are issued on a calendar year 
basis, and each license authorizes the 
license holder to import a specified 
quantity and type of dairy article from 
a specified country of origin. The use of 


_ licenses by the license holder to import 


dairy articles is monitored by the Dairy 
Import Quota Manager, Import Policies 
and Programs Division, Foreign 
Agricultural Service, U.S. Department of 
Agriculture, and the U.S. Customs and 
Border Protection, U.S. Department of 
Homeland Securi 

The regulation at 7 CFR 6.33(a) 
provides that a fee will be charged for 


| 
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each license issued to a person or firm 
by the Licensing Authority in order to 
reimburse the Department of 
Agriculture for the costs of 
administering the licensing system 
under this regulation. 

The regulation at 7 CFR 6.33(a0 also 
provides that the Licensing Authority 
will announce the annual fee for each 
license and that such fee will be set out 
in a notice to be published in the 
Federal Register. Accordingly, this 
notice sets out the fee for the licenses to 
be issued for the 2007 calendar year. 


Notice 


The total cost to the Department of 
Agricultiire of administering the 
licensing system during 2006 has been 
estimated to be $383,000 and the 
estimated number of licenses expected 
to be issued is 2,550. Of the total cost, 
$210,000 represents staff and 
supervisory costs directly related to 
administering the licensing system for 
2006; $50,000 represents the total 
computer costs to monitor and issue 
import licenses for 2006; and $123,000 
represents other miscellaneous costs, 
including travel, postage, publications, 
forms, Internet software development, 
and ADP system contractors. 

Accordingly, notice is hereby given 
that the fee for each license issued to a 
person or firm for the 2007 calendar 
year, in accordance with 7 CFR 6.33, 
will be $150.00 per license. 

Issued at Washington, DC, the 8th day of _ 
August, 2006. 

Ronald Lord, 

Licensing Authority. 

[FR Doc. 06-7417 Filed 8-31-06; 8:45 am] 
BILLING CODE 3410-10-M 


COMMITTEE FOR PURCHASE FROM 
PEOPLE WHO ARE BLIND OR 
SEVERELY DISABLED 


Procurement List; Proposed Additions 


AGENCY: Committee for Purchase from 
People Who Are Blind or Severely 
Disabled. 

ACTION: Proposed Additions to 
Procurement List. 


SUMMARY: The Committee is proposing 
to add to the Procurenient List services 
to be furnished by nonprofit agencies 
employing persons who are blind or 
have other severe disabilities. 
Comments Must be Received on or 
Before: October 1, 2006. 
ADDRESSES: Committee for Purchase 
- From People Who Are Blind or Severely 
_Disabled, Jefferson Plaza 2, Suite 10800, 
1421 Jefferson Davis Highway, 
Arlington, Virginia, 22202-3259. 


FOR FURTHER INFORMATION OR TO SUBMIT 
COMMENTS CONTACT: Sheryl D. Kennerly, 
Telephone: (703) 603-7740, Fax: (703) 
603-0655, or e-mail 
SKennerly@jwod.gov. 


SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 U.S.C 
47(a)(2) and 41 CFR 51-2.3. Its purpose 
is to provide interested persons an 
opportunity to submit comments on the 
proposed actions. 

If the Committee approves the 
proposed additions, the entities of the 
Federal Government identified in the 
notice for each product or service will 
be required to procure the services 
listed below from nonprofit agencies 
employing persons who are blind or 
have other severe disabilities. 


Regulatory Flexibility Act Certification 


I certify that the following action will 
not have a significant impact on a 


substantial number of small entities. 


The major factors considered for this 
certification were: 

1. If approved, the action will not 
result in any additional reporting, 
recordkeeping or other compliance 
requirements for small entities other 
than the small organizations that will 
furnish the services to the Government. 

2. If approved, the action will result 
in authorizing small entities to furnish 
the services to the Government. 

3. There are no known regulatory 
alternatives which would accomplish 
the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.C. 46—48c) in 
connection with the services proposed 
for addition to.the Procurement List. 

Comments on this certification are 
invited. Commenters should identify the 
statement(s) underlying the certification 
on which they are providing additional 
information. 


End of Certification 


The following services are proposed 
for addition to Procurement List for 
production by the nonprofit agencies 
listed: 


Services 


Service Type/Location: Base Supply Center/ 
Fort Detrick, 
U.S. Army Medical Research Acquisition 
Activity, 
ere Chandler Street, Fort Detrick, 
aryland. 
NPA: ec eo for the Blind, Inc., West 
Allis, Wisconsin. 
Contracting Activity: Army Contracting 
Agency, Fort Detrick, Maryland. 
Service Type/Location: Custodial Services, 
Cereal Crops Research Unit, 
USDA Agricultural Research Service, 
502 Walnut Street, Madison, Wisconsin. 
NPA: Madison Area Rehabilitation Centers, 
Inc., Madison, Wisconsin. 


Contracting Activity: USDA, Agriculture 
Research Service, Peoria, Illinois. 
Service Type/Location: Custodial Services, 
Veterans Center, 
1642 42nd Street NE, Cedar Rapids, Iowa. 
NPA: Goodwill Industries of Southeast Iowa, 
Iowa City, Iowa. 
Contracting Activity: VA Medical Center, 
Iowa City, Iowa. 
Service Type/Location: Shadow 
Anniston Army Depot, 
7 Frankford Avenue, Bldg 221, Anniston, 
Alabama. 
NPA: Calhoun-Cleburne Mental Health 
Board, Inc., Anniston, Alabama. 
Contracting Activity: Anniston Army Depot. 


Patrick Rowe, 

Deputy Executive Director. 

[FR Doc. E6—14506 Filed 8-31-06; 8:45 am] 
BILLING CODE 6353-01-P 


COMMITTEE FOR PURCHASE FROM 
PEOPLE WHO ARE BLIND OR 
SEVERELY DISABLED 


Procurement List; Additions and 
Deletions 


AGENCY: Committee for Purchase from 
People Who Are Blind or Severely 


Disabled. 


ACTION: Additions to and Deletions from 
Procurement List. 


SUMMARY: This action adds to the 
Procurement List products and services 
to be furnished by nonprofit agencies 
employing persons who are blind or 
have other severe disabilities, and 
deletes from the Procurement List 
products previously furnished by such 
agencies. 


DATES: Effective Date: October 1, 2006. 
ADDRESS: Committee for Purchase From 
People Who Are Blind or Severely 
Disabled, Jefferson Plaza 2, Suite 10800, 
1421 Jefferson Davis Highway, 
Arlington, Virginia, 22202-3259. 

FOR FURTHER INFORMATION CONTACT: 
Sheryl D. Kennerly, Telephone: (703) 


603-7740, Fax: (703) 603-0655, or 


e-mail SKennerly@jwod.gov. 
SUPPLEMENTARY INFORMATION: 
Additions 

On April 28, 2006, June 9, 2006, June 
16, 2006, and July 7, 2006, the 
Committee for Purchase From People 
Who Are Blind or Severely Disabled 
published notice (71 FR 25413, 33438, 
34885, and 38607, respectively) of 
proposed additions to the Procurement 
List. 

After consideration of the material 
presented to it concerning capability of 


. qualified nonprofit agencies to provide 


the products and services and impact of 
the additions on the current or most 
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recent contractors, the Committee has 
determined that the products and 
services listed below are suitable for 
procurement by the Federal Government 
under 41 U.S.C. 46—48c and 41 CFR 51- 
2.4. 


Regulatory Flexibility Act Certification 


I certify that the following action will 
not have a significant impact on a 
substantial number of small entities. 
The major factors considered for this 
certification were: 

1. The action will not result in any 
additional reporting, recordkeeping or 
other compliance requirements for small 
entities other than the small 
organizations that will furnish the 
products and services to the 
Government. 

2. The action will result in 
authorizing small entities to furnish the 
products and services to the 
Government. 

3. There are no known regulatory 
alternatives which would accomplish 
the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.C. 46—48c) in 
connection with the products and 
services proposed for addition to the 
Procurement List. 


End of Certification 


Accordingly, the following products 
and services are added to the 
Procurement List: 


Products 


Product/NSNs: Inkjet Cartridge 

7510—-00—NIB-0735—Use in Canon 
Printers S400/450/500/520/530D/600/ 
630/630N/750, 

7510—00—NIB-—0743—Use in Epson Printer 
C60, 

7510—00—NIB-—0741—Use in Epson Printers 
780/78EXP/825/870/875DCS/8890/900/ 
1270/1280, 

7510—00—NIB—0742—Use in Epson Printers 
1270/1280/900, 

7045—01—432—4838—Use in Canon Printers 
2010/2110/2130/2114, 

7510—01—422-—7532—Use in Canon Printers 
BJC-30/50/55/70/80/85/85W, 

7510—00—NIB-0745—Use in Epson Printers 
740/740i/760/860/1160/SCAN2000/ 
2500, 

7510-00—NIB-0746—Use in Epson Printers 
440/640/660/670/740/740i/760/860/ 
1160/SCAN2000/2500, 

7510—00—NIB—0749—Use in Epson Printers 
780/785EXP/825/870/875DCS/890/900/ 
1270/1280, 

7510—00—NIB—0751—Use in Epson Printers 
770/770i/1001CS, 

7510—00—NIB-—0752—Use in Epson Printers 
810/820/925/C50, 

7510—00-—NIB—0739—Use in Epson Printers 
810/820/925, 

7510-—00-—NIB—0744—Use in Epson Printers 
C62/CX3200, 

7510-01-433-4279—Use in Canon Printers 

BJC-35/50/55/70/80/85/85W, 


7510—01—441—4519—Use in Canon Printers 
BJC-—2000/2100/4000/4200/4300/4400/ 
4550/5000/5100, 

7510—01—457—1144—Use in Canon Fax/ 
Phone printers B100/110/150/540/550/ 
640, 

7510—01—494—1171—Use in Epson Printers 
C80/C80N/C80WN/960, 

7510—01—494—1176—Use in Epson Printers 
C80/80N/82/CX5200, 

7510—-01—494—1177—Use in Epson Printers 
C80/960, 

7510—01—494—1186—Use in Epson Printers 
C80/960, 

7510—01-500—1061—Use in Canon Printers 
2000/ 2010/ 2110/2130/2114, 

7510—01—507—3918—Use in Canon Printers 
BJC300/6000/6100/6200/6500/S400/450/ 
500/520/530D/600/630/750/1550/1850, 

7510—01-507—3919—Use in Canon Printers 
BJC300/6000/6100/6200/6500/S400/450/ 
500/520/530D/600/630/750/1550/1850, 

7510—01—507—3920—Use in Canon Printers 
BJC300/6000/6100/6200/6500/S400/450/ 
500/520/530D/600/630/750/1550/1850, 

7510—01-—385—3698—Use in Canon Printers 
BJC/100/200/200e/210/230/ 240/250/ 
255/1000. 

NPA: Alabama Industries for the Blind, 
Talladega, Alabama. 

Contracting Activity: Office Supplies & Paper 
Products Acquisition Center, New York, 
New York. 

Coverage for the above products: These 
products meet the broad purchasing 
requirements of the JWOD Act and must 
be purchased by Federal employees 
whenever they will meet customer needs 
and will be available within required 
timeframes. 

Product/NSNs: Pen, Retractable, 
Antimicrobial, EconoGard 

barrel w/ 
cushion grip; black ink, medium point, 
7520—00—NIB-—1742—Black barrel w/ 
cushion grip; black ink, medium point, 
7520—00—NIB-—1763—Black barrel w/ 
cushion grip; black ink, fine point, 
7520-00-NIB—1764—White barrel w/ 
cushion grip; black ink, fine point, 

NPA: Industries of the Blind, Inc., 
Greensboro, North Carolina. 

Contracting Activity: General Services 
Administration. 

Coverage for the above products: These 
products meet the broad purchasing 
requirements of the JWOD Act and must 
be purchased by Federal employees 
whenever they will meet customer needs 
and will be available within required 
timeframes. 


Services 


Service Type/Location: Base Information 
Transfer Center & Postal Service, 
Air Force Education & Training Command, 
469 C Street, Building 530, 
Columbus AFB, Mississippi. . 
NPA: AbilityWorks, Inc. of Monroe County, 
Aberdeen, Mississippi. 
Contracting Activity: 14th Contracting 
Squadron, Columbus AFB, Mississippi. 
Service Type/Location: Document 
Destruction, Internal Revenue Service, 
801 Tom Martin Drive, 


Birmingham, Alabama. 

NPA: United Cerebral Palsy of Greater 
Birmingham, Inc., Birmingham, 
Alabama. 

Contracting Activity: U.S. Treasury, IRS, 
Chamblee, Georgia. 

Service Type/Location: Laundry Service 

At the following locations: 
DiLorenzo Army Health Clinic 
Pentagon, Arlington, Virginia 
Kimbrough Ambulatory Care Center 
Fort Meade, Maryland 

Malcolm Grow Medical Center 
Andrews AFB, Maryland 

National Naval Medical Center 


. Naval Surface Warfare Center 


Bethesda, Maryland 
Naval Health Clinic 
Patuxent River Naval Station 
Patuxent River, Maryland 
Walter Reed Army Medical Center 
6900 Georgia Avenue, NW., Washington, 
DC 
NPA: Rappahannock Goodwill Industries, 
Inc., Fredericksburg, Virginia. 
Contracting Activity: North Atlantic 
Contracting Office, Washington, DC. 


Deletion 


On June 9, 2006, the Committee for 
Purchase From People Who Are Blind 
or Severely Disabled published notice 
(70 FR 33438) of proposed deletion to 
the Procurement List. 

After consideration of the relevant 
matter presented, the Committee has 
determined that the product listed 
below are no longer suitable for 
procurement by the Federal Government 
under 41 U.S.C. 46—48c and 41 CFR 51- 
2.4. : 

Regulatory Flexibility Act Certification 

I certify that the following action will 
not have a significant impact on a 
substantial number of small entities. - 
The major factors considered for this 
certification were: 

1. The action may result in additional 
reporting, recordkeeping or other 
compliance requirements for small 
entities. 

2. The action may result in 
authorizing small entities to furnish the 
product to the Government. 

3. There are no known regulatory 
alternatives which would accomplish 
the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.C. 46—48c) in © 
connection with the product deleted 
from the Procurement List. 


End of Certification 


' Accordingly, the following product is 
deleted from the Procurement List: 


Product 


Product/NSN: Shampoo, Medicated 
6505-01-—326-0175, 
6505—00—116—1362. 


- NPA: NYSARCG, Inc., Seneca-Cayuga Counties 


Chapter, Waterloo, New York. 
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Contracting Activity: Defense Supply Center 
Philadelphia, Philadelphia, 
Pennsylvania. 

Patrick Rowe, 

Deputy Executive Director. 

[FR Doc. E6—14507 Filed 8-31-06; 8:45 am] 

BILLING CODE 6353-01-P 


COMMISSION ON CIVIL RIGHTS 


Sunshine Act; Notice of Meeting 


AGENCY: U.S. Commission on Civil 
Rights. 

DATE AND TIME: Friday, September 8, 
2006, 9 a.m. 

PLACE: Hilton Hotel, 1001 Cass Street, 
Omaha, NE 68102. 

STATUS: Briefing Agenda: 

Commission Briefing: Deliberate 
Creation of Racially Identifiable School 
Districts. 

e Introductory Remarks by Chairman. 

e Speakers’ Presentations. 

-© Questions by Commissioners and 
Staff Director. 
FOR FURTHER INFORMATION CONTACT: 
Derek E. Horne, Office of the Staff 
Director (202) 376-7700. 


David P. Blackwood, 
General Counsel. 


[FR Doc. 06-7389 Filed 8-29-06; 4:52 pm] 
BILLING CODE 6335-01-M 


DEPARTMENT OF COMMERCE 


Bureau of the Census 
[Docket Number 060816217-6217-01] 


2006 Company Organization Survey 


AGENCY: Bureau of the Census, 
Commerce. 


ACTION: Notice of Determination. 


SUMMARY: The Bureau of the Census is 
conducting the 2006 Company 
Organization Survey. The survey’s data 
are needed, in part, to update the 
multilocation companies in the 
Business Register. The survey, which 
has been conducted annually since 


1974, is designed to collect information ~ 


on the number of employees, payroll, 
geographic location, current operational 
status, and the type of business for the 
establishments of multilocation 
companies. We have determined that 
annual data collected from this survey 
are needed to aid the efficient 
performance of essential governmental 
functions and have significant 
application to the needs of the public 
and industry. The data derived from this 
survey are not available from any other 
source. 


ADDRESSES: The Census Bureau will 
furnish report forms to organizations 
included in the survey, and additional 
copies are available upon written 
request to the Director, Bureau of the 
Census, Washington, DC 20233-0101. 


FOR FURTHER INFORMATION CONTACT: Paul 
Hanczaryk, Economic Planning and 
Coordination Division, Bureau of the 
Census, Room 2747, Federal Building 3, 
Washington, DC 20233-6100; telephone 
(301) 763-4058. 


_ SUPPLEMENTARY INFORMATION: Title 13, 


United States Code (U.S.C.), Sections 
182, 195, 224, and 225 authorize the 
Census Bureau to undertake Surveys 
necessary to furnish current data on the 
subjects covered by the major censuses. 
This survey will provide continuing and 
timely national statistical data for the 
period between economic censuses. The 
next economic census will be conducted 
for the year 2007. The data collected in 
this survey will be within the general 
scope, type, and character of those that 
are covered in the economic censuses. 
Forms NC-99001 and NC-—99007 (for 
single-location companies) will be used 
to collect the desired data. 

Notwithstanding any other provision 
of law, no person is required to respond 
to, nor shall a person be subject to a 
penalty for failure to comply with a 
collection of information subject to the 
requirements of the Paperwork 
Reduction Act, unless that collection of 
information displays a current valid 
Office of Management and Budget 
(OMB) control number. In accordance 
with the Paperwork Reduction Act, 44 
U.S.C., Chapter 35, the OMB approved 
Forms NC-99001 and NC-99007 on 
December 21, 2004, under OMB Control 
Number 0607-0444. We will furnish 
report forms to organizations included 
in the survey, and additional copies are 
available on written request to the 
Director, Bureau of the Census, 
Washington, DC 20233-0101. 

I have, therefore, directed that the 
2006 Company Organization Survey be 
conducted for the purpose of collecting 
these data. 

Dated: August 29, 2006. 

Charles Louis Kincannon, 

Director, Bureau of the Census. 

[FR Doc. E6—14567 Filed 8-31-06; 8:45 am] 
BILLING CODE 3510-07-P 


DEPARTMENT OF COMMERCE 
Bureau of Industry and Security 


Transportation and Related Equipment 
Technical Advisory Committee; Notice 
of Open Meeting 


The Transportation and Related 
Equipment Technical Advisory 
Committee will meet on September 13, 
2006, 9:30 a.m., in the Herbert C. 
Hoover Building, Room 3884, 14th 
Street between Pennsylvania & 
Constitution Avenues, NW., - 
Washington, DC. The Committee 
advises the Office of the Assistant 
Secretary for Export Administration 
with respect to technical questions that 
affect the level of export controls 
applicable to transportation and related 
equipment or technology. 


Agenda 


1. Welcome and Introductions. 
2. Policy Overview. 

3. Regulatory Overview. 

4. Missile Technology Control 
Regime. 

5. Wassenaar Issues for Discussion at 
September 06 Multilateral Meeting— 
Call for 2007 Proposals. 


6. Presentation of Papers and 
Comments by the Public. 


7. Reports on Working Groups. 


Commodity Jurisdiction Working Group 
Composite Material Working Group 


8. Follow-up on Open Action Items. 
9. Closing Comments. 


The meeting will be open to the 
public and a limited number of seats 
will be available. Reservations are not 
accepted. To the extent time permits, 
members of the public may present oral 
statements to the Committee. Written 
statements may be submitted at any 
time before or after the meeting. 
However, to facilitate distribution of 
public presentation materials to 
Committee members, the Committee 
suggests that presenters forward the 
public presentation materials to Yvette 
Springer at Yspringer@bis.doc.gov. 

For more information contact Ms. 
Springer on (202) 482-4814. 

Dated: August 28, 2006. 

Yvette Springer, 

Committee Liaison Officer. 

[FR Doc. 06-7384 Filed 8-31-06; 8:45 am] 
BILLING CODE 3510-JT-M 
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DEPARTMENT OF COMMERCE 


International Trade Administration 


Antidumping or Countervailing Duty 
Order, Finding, or Suspended 
Investigation; Opportunity to Request 
Administrative Review 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

ACTION: Notice of Opportunity to 
Request Administrative Review of 
Antidumping or Countervailing Duty 
Order, Finding, or Suspended 
Investigation 


FOR FURTHER INFORMATION CONT ACT: 
Sheila E. Forbes, Office of AD/CVD 


Operations, Office 4, Import 


Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230, 
telephone: (202) 482-4697. 
SUPPLEMENTARY INFORMATION: 


Background 


Each year during the anniversary 
month of the publication of an 
antidumping or countervailing duty 
order, finding, or suspension of 
investigation, an interested party, as 
defined in section 771(9) of the Tariff 


Act of 1930, as amended, may request, 
in accordance with section 351.213 
(2002) of the Department of Commerce 
(the Department) Regulations, that the 
Department conduct an administrative 
review of that antidumping or 
countervailing duty order, finding, or 
suspended investigation. 


Opportunity to Request a Review: 


Not later than the last day of 
September 2006", interested parties may 
request administrative review of the 
following orders, findings, or suspended 
investigations, with anniversary dates in 
September for the following periods: 


Antidumping Duty Proceedings Period 

ARGENTINA: Certain Hot-Rolled Carbon Steel Flat Products. 3 

A-357-814 9/1/05 - 8/31/06 
BELARUS: Steel Concrete Reinforcing Bars. 

A-822-804 9/1/05 - 8/31/06 
INDONESIA: Steel Concrete Reinforcing Bars. 

A-560-811 .......5 9/1/05 - 8/31/06 
ITALY: Stainless Steel Wire Rod. 

A-475-820 . 9/1/05 - 8/31/06 
JAPAN: Stainless Steel Wire Rod. 

A-588-843 . 9/1/05 - 8/31/06 
LATVIA: Steel Concrete Reinforcing Bars. 

A-449-804 9/1/05 - 8/31/06 
MOLDOVA: Steel Concrete Reinforcing ema 

A-841-804 .. 9/1/05 - 8/31/06 
POLAND: Steel Concrete Reinforcing Bars. 

A-455-803 9/1/05 - 8/31/06 
REPUBLIC OF KOREA: Stainless Steel Wire Rod. 

A-580-829 9/1/05 - 8/31/06 
REPUBLIC OF KOREA: Steel Concrete Reinforcing Bars. 2 

A-580-844 9/1/05 - 8/31/06 
SOUTH AFRICA: Certain Hot-Rolled Carbon Steel Flat Products. 

A-791-809 9/1/05 - 8/31/06 
SPAIN: Stainless Steel Wire Rod. 

A-469-807 9/1/05 - 8/31/06 
SWEDEN: Stainless Steel Wire Rod. 

A-401-806 9/1/05 - 8/31/06 
TAIWAN: Stainless Steel Wire Rod. 

A-583-828 9/1/05 - 8/31/06 
THE PEOPLE’S REPUBLIC OF CHINA: Foundry Coke. 

A-570-862 9/1/05 - 8/31/06 
THE PEOPLE’S REPUBLIC OF CHINA: Freshwater Crawfish Tail Meat. 

THE PEOPLE’S REPUBLIC OF CHINA: Greige Polyester/Cotton Printcloth. 

A-570-101 9/1/05 - 8/31/06 
THE PEOPLE’S REPUBLIC OF CHINA: Steel Concrete Reinforcing Bars. 

A-570-860 9/1/05 - 8/31/06 
UKRAINE: Silicomanganese. 

A-823-805 9/1/05 - 8/31/06 
UKRAINE: Solid Agricultural Grade Ammonium Nitrate. 
A-823-810 9/1/05 - 8/31/06 
UKRAINE: Stee! Concrete Reinforcing Bars. 

A-823-809 9/1/05 - 8/31/06 

Countervailing Duty Proceedings. 

ARGENTINA: Certain Hot-Rolled Carbon Steel Flat Products. 

C-357-815 1/1/05 - 12/31/05 
BRAZIL: Hot-Rolled Carbon Steel Flat Products. 

C-—351-829 1/1/05 - 12/31/05 
CANADA: New Steel Rail, Except Light Rail. 

C—122-805 1/1/05 - 2/8/05 


1 Or the next business day, if the deadline falls _ 
on a weekend, Federal holiday or any other day 
when the Department is closed. 


| 
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Antidumping Duty Proceedings . 


Suspension Agreements. 


In accordance with section 351.213(b) 
of the regulations, an interested party as 
defined by section 771(9) of the Act may 
request in writing that the Secretary 
conduct an administrative review. For 
both antidumping and countervailing 
duty reviews, the interested party must 
specify the individual producers or 
exporters covered by an antidumping 
finding or an antidumping -or 
countervailing duty order or suspension 
agreement for which it is requesting a 
review, and the requesting party must 
state why it desires the Secretary to 
review those particular producers or 
exporters.? If the interested party 
intends for the Secretary to review sales 
of merchandise by an exporter (or a 
producer if that producer also exports 
merchandise from other suppliers) 
which were produced in more than one 
country of origin and each country of 
origin is subject to a separate order, then 
the interested party must state 
specifically, on an order—by-order basis, 
which exporter(s) the request is 
intended to cover. 

As explained in Antidumping and 
Countervailing Duty Proceedings: 
Assessment of Antidumping Duties, 68 
FR 23954 (May. 6, 2003), the Department 
has clarified its practice with respect to 
the collection of final antidumping 
duties on imports of merchandise where 
intermediate firms are involved. The 
public should be aware of this 
clarification in determining whether to 
request an administrative review of 
merchandise subject to antidumping 
findings and orders. See also the Import 
Administration Web site at http:// 
ia.ita.doc.gov. 

Six copies of the request should be 
submitted to the Assistant Secretary for 
Import Administration, International 


Trade Administration, Room 1870, U.S. 
Department of Commerce, 14th Street & 
Constitution Avenue, NW., Washington, 
DC 20230. The Department also asks 
parties to serve a copy of their requests 
to the Office of Antidumping/ 
Countervailing Operations, Attention: 
Sheila Forbes, in room 3065 of the main 
Commerce Building. ; 

Further, in accordance with section 
351.303(f)(I)(i) of the regulations, a copy 
of each request must be served on every 
party on the Department’s service list. 

The Department will publish in the 
Federal Register a notice of ‘Initiation 
of Administrative Review of 
Antidumping or Countervailing Duty 
Order, Finding, or Suspended 
Investigation” for requests received by 
the last day of September 2006. If the 
Department does not receive, by the last 
day of September 2006, a request for 
review of entries covered by an order, 
finding, or suspended investigation 
listed in this notice and for the period 
identified above, the Department will 
instruct the U.S. Customs and Border 
Protection to assess antidumping or 


_ countervailing duties on those entries at 


a rate equal to the cash deposit of (or 
bond for) estimated antidumping or _ 
countervailing duties required on those 
entries at the time of entry, or 
withdrawal from warehouse, for 
consumption and to continue to collect 
the cash deposit previously ordered. 
This notice is not required by statute 
but is published as a service to the 
international trading community. 


Dated: August 23, 2006.: 
Thomas F. Futtner, 


Acting Office Director, AD/CVD Operations, * 
Office 4, Import Administration. 


[FR Doc. E6—14555 Filed 8-31-06; 8:45 am] 
BILLING CODE 3510—-DS-S 


DEPARTMENT OF COMMERCE 
international Trade Administration 


Antidumping or Countervailing Duty 
Order, Finding, or Suspended 
Investigation; Advance Notification of 
Sunset Reviews 


A 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 


ACTION: Notice of Upcoming Sunset 
Reviews. 


SUPPLEMENTARY INFORMATION: 
Background 


Every five years, pursuant to section 
751(c) of the Tariff Act of 1930, as 
amended, the Department of Commerce 
(“the Department”) and the 
International Trade Commission 
automatically initiate and conduct a 
review to determine whether revocation 
of a countervailing or antidumping duty 
order or termination of an investigation 
suspended under section 704 or 734 
would be likely to lead to continuation 
or recurrence of dumping or a 
countervailable subsidy (as the case may 
be) and of material injury. 


Upcoming Sunset Reviews for October 
2006 


The following Sunset Reviews are 
scheduled for initiation in October 2006 
and will appear in that month’s Notice 
of Initiation of Five-Year Sunset 
Reviews. 


Antidumping Duty Proceedings 


Department Contact 


Clad Steel Plate from Japan (A-588-838) 


Pure Magnesium in Granular Form from China (A-570-864) 


Juanita Chen (202) 482-1904 


Brandon Farlander (202) 482-0182 


Certain Pasta from Italy (A-475-818) 


Brandon Farlander (202) 482-0182 


Certain Pasta from Turkey (A-489-805) 


Brandon Farlander (202) 482-0182 


Countervailing Duty Proceedings. 


Certain Pasta from Italy (C-475-819) 
Certain Pasta from Turkey (C-489-806) 


Brandon Farlander (202) 482-0182 
Brandon Farlander (202) 482-0182 


Suspended Investigations. 


No suspended investigations are scheduled for initiation in October 2006.. 


2If the review request involves a non-market 
economy and the parties subject to the review 
request do not qualify for separate rates, all other 


exporters of subject merchandise from the non- 
market economy country who do not have a 
separate rate will be covered by the review as part 


of the single entity of which the named firms are 
a part. 


None.. 
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The Department’s procedures for the 
conduct of Sunset Reviews are set forth 
in its Procedures for Conducting Five- 
Year (“‘Sunset’’) Reviews of 
Antidumping and Countervailing Duty 
Orders, 63 FR 13516 (March 20, 1998) 
and 70 FR 62061 (October 28, 2005). 
Guidance on methodological or 
analytical issues relevant to the 
Department’s conduct of Sunset 


’ Reviews is set forth in the Department’s 


Policy Bulletin 98.3--Policies Regarding 
the Conduct of Five-Year (“‘Sunset”’) 
Reviews of Antidumping and 
Countervailing Duty Orders; Policy 
Bulletin, 63 FR 18871 (April 16, 1998) 
(“Sunset Policy Bulletin”). The Notice 
of Initiation of Five—Year (‘‘Sunset’’) 
Reviews provides further information 
regarding what is required of all parties 
to participate in Sunset Reviews. 

Pursuant to 19 CFR 351.103(c), the 
Department will maintain and make 
available a service list for these 
proceedings. To facilitate the timely 
preparation of the service list(s), it is 
requested that those seeking recognition 
as interested parties to a proceeding 
contact the Department in writing 
within 10 days of the publication of the 
Notice of Initiation. 

Please note that if the Department 
receives a Notice of Intent to Participate 
from a member of the domestic industry 
within 15 days of the date of initiation, 
the review will continue. Thereafter, 
any interested party wishing to 
participate in the Sunset Review must 
provide substantive comments in 
response to the notice of initiation no 
later than 30 days after the date of 
initiation. 

This notice is not required by statute 
but is published as a service to the 
international trading community. 


Dated: Augist 23, 2006. 
Thomas F. Futtner, 


Acting Office Director, AD/CVD Operations, 
Office 4, Import Administration. 


[FR Doc. E6—14559 Filed 8-31-06; 8:45 am] 
BILLING CODE 3510-DS-S 


DEPARTMENT OF COMMERCE 


International Trade Administration 
[A—428-830] 


Stainless Steel Bar from Germany: 
Amended Final Results of 
Antidumping Duty Administrative 
Review 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 


1 See Stainless Steel Bar from Germany: Final 
Results of Antidumping Duty Administrative 


EFFECTIVE DATE: September 1, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Brandon Farlander or Audrey Twyman, 
AD/CVD Operations, Office 1, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW, Washington, DC 20230; 
telephone: (202) 482-0182 or (202) 482- 
3534, respectively. 
SUPPLEMENTARY INFORMATION: 


Background 


On July 28, 2006, the Department of 
Commerce (the ‘‘Department’’) 
published in the Federal Register the 
final results of the third administrative 
review of stainless steel bar from 
Germany.' This review covered the 
period March 1, 2004, through February 
28, 2005. On July 31, 2006, Carpenter 
Technology Corp., Crucible Specialty 
Metals Division of Crucible Materials 
Corp., and Electralloy Corp. 
(collectively, ‘‘petitioners”’) submitted 
ministerial error allegations filed 
pursuant to 19 CFR 351.224(c). On 
August 7, 2006, BGH Edelstahl Freital 
GmbH, BGH Edelstahl Lippendorf _ 
GmbH, BGH Edelstahl Lugau GmbH, 
and BGH Edelstahl Siegen GmbH 
(collectively, ““‘BGH”’’) submitted rebuttal 
comments. Based on these submissions, 
we made changes to the margin 
calculation of BGH. The amended final 
weighted—average dumping margin for 
BGH is listed below in the section 
entitled ““Amended Final Results.”’ 


Scope of the Order 


For the purposes of the order, the 
term “stainless steel bar’’ includes 
articles of stainless steel in straight 
lengths that have been either hot-rolled, 
forged, turned, cold—drawn, cold-rolled 
or otherwise cold—finished, or ground, 
having a uniform solid cross section 
along their whole length in the shape of 
circles, segments of circles, ovals, 
rectangles (including squares), triangles, 
hexagons, octagons, or other convex 
polygons. Stainless steel bar includes 
cold-finished stainless steel bars that 
are turned or ground in straight lengths, 
whether produced from hot-rolled bar 
or from straightened and cut rod or 
wire, and reinforcing bars that have 
indentations, ribs, grooves, or other 
deformations produced during the 


rolling process. 


Except as specified above, the term 
does not include stainless steel semi— 
finished products, cut length flat-rolled 
products (i.e., cut length rolled products 
which if less than 4.75 mm in thickness 


Review, 71 FR 42802 (July 28, 2006) (‘Final 
Results”). 


_ have a width measuring at least 10 times 


the thickness, or if 4.75 mm or more in 
thickness having a width which exceeds 
150 mm and measures at least twice the 
thickness), products that have been cut 
from stainless steel sheet, strip or plate, 
wire (i.e., cold—formed products in 
coils, of any uniform solid cross section 
along their whole length, which do not 
conform to the definition of flat—rolled 
products), angles, shapes and sections. 


The stainless steel bar subject to this 
review is currently classifiable under 
subheadings 7222.11.00.05, 
7222.11.00.50, 7222.19.00.05, 
7222.19.00.50, 7222.20.00.05, 
7222.20.00.45, 7222.20.00.75, and 
7222.30.00.00 of the Harmonized Tariff 
Schedule of the United States 
(“HTSUS”). Although the HTSUS 
subheadings are provided for 
convenience and customs purposes, the 
written description of the scope of the 
order is dispositive. 


Amended Final Results 


After analyzing the submissions, we 
have determined in accordance with 
section 735(e) of the Tariff Act of 1930, 
as amended (‘‘the Act’’) and 19 CFR 
351.224 that we made ministerial errors 
in the margin calculation for BGH. The 
ministerial errors affected the U.S. 
credit expense calculation. These errors 
were: 1) the Department did not 
recalculate the credit expense after 
revising the payment date for some U.S. 
sales, 2) the Department incorrectly 
used a U.S. dollar interest rate on U.S. 
sales that were made in euros, and 3) 
the Department’s programming language 
did not properly apply the revised U.S. 
interest rate to all U.S. sales made in 
U.S. dollars. 


For a detailed discussion of the 
ministerial error allegations and the 
Department’s analysis, see 
Memorandum from Team through 
Susan H. Kuhbach to Stephen J. Claeys, 
Deputy Assistant Secretary for Import 
Administration, entitled “Ministerial 
Error Allegations,” dated August 28, 
2006. 


We are amending the final 
determination of the antidumping duty 
administrative review of stainless steel 
bar from Germany to reflect the 
correction of the above—cited ministerial 
errors. As a result of corrections of the 
ministerial errors in the Final Results, 
the revised final weighted—average 
dumping margin is as follows: 
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Exporter/manufacturer 


Original weighted— | Revised weighted— 
average margin average margin 
percentage percentage 


BGH Edelstah! Freital GmbH, BGH Edeistahl Lippendorf GmbH, BGH Edelstahl Lugau GmbH, and 


BGH Edelstah! Siegen GmbH 


0.62 percent 0.73 percent 


Assessment Rates 


The Department shall determine, and 
U.S. Customs and Border Protection 
(“CBP”’) shall assess, antidumping 
duties on all appropriate entries. In 
accordance with 19 CFR 351.212(b)(1), 
we have calculated exporter/importer 
(or customer)-specific assessment rates 
for merchandise subject to this review. 
To determine whether the duty 
assessment rates were de minimis, in 
accordance with the requirement set 
forth in 19 CFR 351.106(c)(2), we 
calculated importer (or customer)- 
specific ad valorem rates by aggregating 
the dumping margins calculated for all 
U.S. sales to that importer (or customer) 
and dividing this amount by the total 
value of the sales to that importer (or 
customer). 

The Department clarified its 
“automatic assessment” regulation on 
May 6, 2003, (68 FR 23954). This 
clarification will apply to entries of 
subject merchandise during the period 
of review produced by companies 
included in these final results of review 
for which the reviewed companies did 
not know their merchandise was 
destined for the United States. In such 
instances, we will instruct CBP to 
liquidate unreviewed entries at the all— 
others rate if there is no rate for the 
intermediate company involved in the 
transaction. For a full discussion of this 
clarification, see Antidumping and 
Countervailing Duty Proceedings: 
Assessment of Antidumping Duties, 68 
FR 23954 (May 6, 2003). 

The Department will issue 
appropriate assessment instructions 
directly to CBP within 15 days of 
publication of these amended final 
results of review. 


Cash Deposit Rates 


The following antidumping duty 
deposits will be required on all 
shipments of stainless steel bar from 
Germany entered, or withdrawn from 
warehouse, for consumption, effective 
on or after the publication date of the 
amended final results of this 


administrative review, as provided by _ 


section 751(a)(1) of the Act: (1) the cash 
deposit rate for the reviewed company 
will be the rate listed above (except no 
cash deposit will be required if a 
company’s weighted—average margin is 
de minimis, i.e., less than 0.5 percent); 
(2) for previously reviewed or 


investigated companies not listed above, 
the cash deposit rate will continue to be 
the company-specific rate published for 
the most recent period; (3) if the 
exporter is not a firm covered in this 
review, the previous review, or the 
original investigation, but the 
manufacturer is, the cash deposit rate 
will be the rate established for the most 
recent period for the manufacturer of 
the merchandise; and (4) if neither the 
exporter nor the manufacturer is a firm 
covered in this or any previous reviews, 
the cash deposit rate will be 16.96 
percent, the ‘‘all others” rate established 
in Notice of Final Determination of ~ 
Sales at Less Than Fair Value: Stainless 
Steel Bar from Germany, 67 FR 3159 
(January 23, 2002) and Notice of 
Amended Final Determination of Sales 
at Less Than Fair Value and 
Antidumping Duty Order: Stainless 
Steel Bar from Germany, 67 FR 10382 
(March 7, 2002). 

These cash deposit requirements shall 
remain in effect until publication of the 
final results of the next administrative 
review. 

We are issuing and publishing these 
results and this notice in accordance 
with section 751(h) of the Act and 19 
CFR 351.224(e). 


Dated: August 28, 2006. 
David M. Spooner, 


Assistant Secretary for Import 
Administration. 


[FR Doc. E6—14533 Filed 8-31-06; 8:45 am] 
BILLING CODE 3510-DS-S 


DEPARTMENT OF COMMERCE 


International Trade Administration 
[A-570-890] 


Wooden Bedroom Furniture From The 
People’s Republic of China: Notice of 
Partial Rescission of New Shippe 
Review 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

SUMMARY: On April 3, 2006, Senyuan 
Furniture Group (“Senyuan”’) withdrew 
its request for a new shipper review of 
the antidumping duty order on wooden 
bedroom furniture (“WBF’’) from the 
People’s Republic of China (““PRC’’) 
covering the period June 24, 2004, 
through December 31, 2005. 


Accordingly, because no other party 
requested a review for Senyuan, we are 
rescinding, pursuant to 19 CFR 
351.214(f)(1), this new shipper review. 


SUPPLEMENTARY INFORMATION: 
Background 


On January 31, 2006, the Department 
of Commerce (‘‘the Department”’) 
received a timely request for a new 
shipper review of the antidumping 
order on WBF from the PRC from 
Senyuan. On March 7, 2006, the 
Department initiated a new shipper 
review of shipments of WBF from the 
PRC produced and exported by Senyuan 
during the period of review. See 
Wooden Bedroom Furniture from the 
People’s Republic of China: Initiation of 
New Shipper Reviews, 71 FR 11404 
(March 7, 2006). No other party 
requested a review of Senyuan for this 
time period. On April 3, 2006, Senyuan 
withdrew its request for a new shipper 
review. 


Rescission of New Shipper Review 


Pursuant to 19 CFR 351.214(f)(1), the 
Department may rescind a new shipper 
review, in whole or in part, if the party 
that requested the review withdraws its 
request no later than 60 days after the 
date of publication of the notice of 
initiation of the requested review. 
Senyuan withdrew its request for review 
within the 60-day time limit and no 
other party requested a review with 
respect to Senyuan. Accordingly, we are 
rescinding this new shipper review. 


Notification 


We will issue assessment instructions 
within 15 days of the date of the 
publication of this notice and, in 
accordance with 19 CFR 351.212(c), we 
will instruct U.S. Customs and Border 
Protection to assess antidumping duties 
at the cash deposit rate in effect at the © 
time of entry for all shipments of WBF 
from the PRC produced and exported by 
Senyuan and entered, or withdrawn 
from warehouse, for consumption 
during the period June 24, 2004, 
through December 31, 2005. 

-This notice serves as a final reminder 
to importers of their responsibility 
under 19 CFR 351.402(f) to file a 
certificate regarding the reimbursement 
of antidumping duties prior to 
liquidation of the relevant entries 
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during this review period. Failure to 
comply with this 

requirement could result in the 
Secretary’s assumption that 
reimbursement of antidumping duties 
occurred and subsequent assessment of 
double antidumping duties. 

This notice is published in 
accordance with section 777(i)(1) of the 
Tariff Act of 1930, as amended, and 19 - 
CFR 351.213(d)(4) of the Department’s 
regulations. 


Dated: August 25,-2006. 
Stephen J. Claeys, 


Deputy Assistant Secretary for Import 
Administration. 


[FR Doc. E6-14532 Filed 8-31-06; 8:45 am] 
BILLING CODE 3510-DS-S 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


[Docket No. 051121306-6220-02; I.D. 
082306D] 


Announcement of Funding 


_ Opportunity for the Coastal and 


Estuarine Land Conservation Program 


AGENCY: Office of Ocean and Coastal 
Resource Management (OCRM), the 
National Ocean Service (NOS), National 
Oceanic and Atmospheric 
Administration (NOAA), Commerce. 


ACTION: Announcement of Funding 
Opportunity for financial assistance for 
project grants. 


SUMMARY: NOS/OCRM is soliciting 
coastal and estuarine land conservation 
acquisition projects from eligible coastal 
states. The Coastal and Estuarine Land 
Conservation Program (CELCP) was 
established “for the purpose of 
protecting important coastal and 
estuarine areas that have significant 
conservation, recreation, ecological, 
historical, or aesthetic values, or that are 
threatened by conversion from their 
natural or recreational state to other 
uses.” This announcement solicits 
proposals for land acquisition projects, 
up to 3 years in duration, with the 
purpose of protecting important coastal 
and estuarine areas. Project proposals 
should reflect priorities identified in an 
approved state CELC plan or, if a state’s 
plan has not been completed, by the 
state’s approved coastal management 
program. Eligible coastal states may 
submit up to three project proposals 
with a requested funding level not to 
exceed $3,000,000 per project. 


DATES: Proposals must be received by 


~ the NOS/OCRM no later than 11:59 p.m. 


EST, October 27, 2006. The closing 


deadline for applying through 
grants.gov is the same as for the paper 


submission noted in this 


announcement. Applicants are strongly 
recommended to allow sufficient time 
for delivery of materials, electronically 
or by mail, by the deadline. 


ADDRESSES: The full funding 


opportunity announcement and 
application materials are available via 
the grants.gov web site: http:// 
www.grants.gov (opportunity # NOS- 
OCRM-2008—2000828); via the CELCP 
website at http:// 
www.coastalmanagement.noaa.gov/ 
land/celcp__fundingop.html; or by 
contacting the program officials 
identified below. Applicants must 
comply with all requirements contained 
in the full funding opportunity 
announcement. 

Applications may be submitted 
electronically through grants.gov at the 
internet site: http://www.grants.gov or 
by mail to the address listed here. If 
submitting electronically, NOAA 
strongly recommends that you do not 
wait until the application deadline date 
to begin the application process through 
grants.gov. If submitting paper 
applications by mail, a signed original 
and 4 copies may be submitted to Attn: 
Elaine Vaudreuil, NOAA, Ocean and 
Coastal Resource Management, National 
Policy and Evaluation Division (N/ 
ORM7), 1305 East-West Highway, 
SSMC4, 10th Floor Station 10657, Silver 
Spring, MD 20910. 

FOR FURTHER INFORMATION CONTACT: 
CELCP Program Managers: Elaine 
Vaudreuil, OCRM, 301-713-3155 ext 
103; via Internet: 

Elaine. Vaudreuil@noaa.gov or Elisabeth 
Morgan, OCRM, 301-713-3155 ext 166; 
via Internet at 
Elisabeth.Morgan@noaa.gov. 


SUPPLEMENTARY INFORMATION: 


Summary Description 


The Coastal and Estuarine Land 
Conservation Program (CELCP) was 
established “for the purpose of 
protecting important coastal and 
estuarine areas that have significant’ 
conservation, recreation, ecological, 
historical, or aesthetic values, or that are 
threatened by conversion from their 
natural or recreational state to other 
uses.”’ This announcement solicits 
proposals for land acquisition projects 
up to 3 years in duration with the 
purpose of protecting important coastal 
and estuarine areas. 

Project proposals should be based 
upon a state’s coastal and estuarine land 
acquisition priorities as outlined in 
approved state CELC plans or as part of 
an approved state coastal management 


program. The state’s designated lead 
agency for implementing the CELCP 
may solicit, and include in their 
application, project proposals from 
additional state agencies, or local 
governments as defined at 15 CFR 24.3, 
or entities eligible for assistance under 
Section 306A(e) of the CZMA (16 U.S.C. 
1455a(e)), provided that each has the 
authority to acquire and manage land 
for conservation purposes. For this 
solicitation, the requirement that states 
must have an approved CELC plan in 
order to participate will be waived. 
Coastal states may select and submit up 
to three projects, witha maximum 
request of $3,000,000 in Federal funding 
for each project. 

Project proposals should identify and 
discuss the project’s primary focus and 
in addition describe all other relevant 
conservation, recreation, ecological, 
historical, and aesthetic values, and 
discuss threats of conversion of the 
project from its natural or recreational 
state to other uses. The proposals 
should also detail how the project will 
be completed in a timely manner, 
existing and proposed uses of the 
property, and how the project site will 
be managed in the future for long-term 
qualifications. 

The CELCP Guidelines published in 
the Federal Register on June 17, 2003, 
establish the eligibility, procedural and 
programmatic requirements for 
participation in the CELCP, including 
the criteria for financial assistance 
awards under the program. The 
guidelines outline the criteria and 
process for eligible coastal states to 
develop a state coastal and estuarine 
land conservation plan, nominate land 
conservation projects to a national 
competitive process, and for NOAA to 
select projects at the national level for 
funding. All applications submitted 
pursuant to this notice must be 
consistent with the requirements and 
guidelines implementing the CELCP 
published in the Federal Register (68 
FR 35860-35869), on June 17, 2003, 
except that for this solicitation NOS 
waives the requirement for states to 
have an approved CELC plan. The 
Coastal and Estuarine Land Program 
Final Guidelines, June 2003 can be 
found at http:// 
www.coastalmanagement.noaa.gov/ 
land/media/celcpfinal02guidelines.pdf. 
Funding Availability 

Funding is dependent upon FY 2008 
appropriations. Appropriations for the 
CELCP have ranged from $37-$50 
million in fiscal years 2003-2006. It is 
anticipated that approximately 20-60 
projects will be included on a 
competitively-ranked list of projects that 
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are ready and eligible for funding in FY 
2008. Award amounts will be 
determined by the proposals and 
dependent upon the amounts 
appropriated in FY 2008. 

Statutory Authority: 16 U.S.C. 1456d. 

CFDA: 11.419, Coastal and Estuarine 
Land Conservation Program. 
Eligibility 

Coastal states with Coastal Zone 
Management Programs or National 
Estuarine Research Reserves approved 
under the Coastal Zone Management 
Act of 1972 are eligible to participate. 
Each state’s CELCP lead agency will be 
responsible for: soliciting projects that 
are consistent with priorities outlined in 
the state’s approved CELC plan or if a 
CELC plan has not yet been approved, 
a state’s coastal management program. A 
list of state lead agency contacts for the 
CELCP can be found at: http:// 
www.coastalmanagement.noaa.gov/ 
land/media/celcpstateleadcontacts.pdf. 
The state’s lead agency may solicit, and 
include in their application, project 
proposals from additional state 
agencies, or local governments as 
defined at 15 CFR 24.3, or entities 
eligible for assistance under section 
306A(e) of the CZMA (16 U.S.C. 
1455a(e)), provided that each has the 
authority to acquire and manage land 
for conservation purposes. Each state 
may submit up to three project 
proposals. The state will be responsible 
for ensuring that allocated funds are 
used for the purposes of and in a 
manner consistent with this program. 
Interested parties should contact the 
applicable state’s CELCP lead contact 
for additional details about the state’s 
project solicitation requirements. 


Cost Sharing Requirements 


‘All funds under this program are to be 
matched with non-federal funds at a 
ratio of 1:1, except for the exemption 
provided to insular areas for projects 


under $200,000 (see section 2.7.a. of the - 


CELCP guidelines). 
Intergovernmental Review 


Applications under this program are 
subject to Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” 


Proposal Review and Selection Process 
for Projects 


NOAA published its agency-wide 
solicitation entitled ‘Omnibus Notice 
Announcing the Availability of Grant 
Funds for Fiscal Year 2007” for projects 
for fiscal year 2007 in the Federal 
Register on June 12, 2006 (71 FR 33901). 
The evaluation and selection criteria 
and procedures for projects contained in 


that omnibus notice are applicable to 
this notice. Copies of this notice are 
available on the internet at http:// 
www.ago.noaa.gov/grants/fed-reg- 
notices/frn2006-06-12.pdf. Further 
details on evaluation and selection 
criteria and procedures applicable to 
this notice can be found in the full 
funding opportunity announcement 
available through www.grants.gov and 
on CELCP website at: 
www.coastalmanagement.noaa.gov/ 
land/celcp__fundingop.html. 


National Environmental Policy Act 
(NEPA) 


NOAA must analyze the potential 
environmental impacts, as required by 
the National Environmental Policy Act 
(NEPA), for applicant projects or 
proposals that are seeking NOAA 
federal funding opportunities. Detailed 
information on NOAA compliance with 
NEPA can be found at the following 
NOAA NEPA website: http:// 
www.nepa.noaa.gov/, including our 
NOAA Administrative Order 216-6 for 
NEPA, http://www.nepa.noaa.gov/ 
NAO216--6--TOC.pdf, and the Council 
on Environmental Quality 
implementation regulations, http:// 
ceq.eh.doe.gov/nepa/regs/ceq/ 
toc__ceq.htm. Consequently, as part of 
an applicant’s package, and under their 
description of their program activities, 
applicants are required to provide 
detailed information on the activities to 
be conducted, locations, sites, species 
and habitat to be affected, possible 
construction activities, and any 
environmental concerns that may exist 
(e.g., the use and disposal of hazardous 
or toxic chemicals, introduction of non- 
indigenous species, impacts to 
eridangered and threatened species, 
aquaculture projects, and impacts to 
coral reef systems). In addition to 
providing specific information that will 
serve as the basis for any required 
impact analyses, applicants may also be 
requested to assist NOAA in drafting of 
an environmental assessment, if NOAA 
determines an assessment is required. 
Applicants will also be required to 
cooperate with NOAA in identifying 
feasible measures to reduce or avoid any 
identified adverse environmental 
impacts of their proposal. The failure to 
do so shall be grounds for not selecting 
an application. In some cases if 
additional information is required after 


an application is selected, funds can be 


withheld by the Grants Officer under a 
special award condition requiring the 
recipient to submit additional 
environmental compliance information 
sufficient to enable NOAA to make an 
assessment on any impacts that a project 
may have on the environment. 


Pre-Award Notification Requirements 
for Grants and Cooperative Agreements 


The Department of Commerce Pre- 
Award Notification Requirements for . 
Grants and Cooperative Agreements 
contained in the Federal Register notice 
of December 30, 2004 (69 FR 78389) are 
applicable to this solicitation. 
Limitation of Liability 

Funding for the program listed in this 
notice is contingent upon the 
availability of Fiscal Year 2008 
appropriations. In no event will NOAA 
be responsible for proposal preparation 
costs if this program fails to receive 
funding or is cancelled because of other 
agency priorities. Publication of this 
announcement does not oblige NOAA to 
award any specific project or to obligate 
any available funds. 


Paperwork Reduction Act 


Applications involve collection-of- 
information requirements subject to the 
Paperwork Reduction Act. 
Notwithstanding any other provision of 
law, no person is required to respond to, 
nor shall any person be subject to a 
penalty for failure to comply with a 
collection of information subject to the 
requirement of the Paperwork 
Reduction Act, unless that collection 
displays a currently valid OMB control 
number. 

The following requirements have been 
approved by OMB under control 
number 0648-0459: a Project Proposal 
and Project Application Checklist (up to 
five copies per project), including 
project budget and justification or 
proposed costs, site maps, and 
supporting information such as 
appraisal, title opinion, documentation 
of compliance with Federal laws, 
regulations, policies etc.; and 
documentation of landowner’s 
willingness to sell. The use of Standard 
Forms 424, 424A, 424B, and SF-LLL 
have been approved by OMB under the 
respective control numbers 0348-0043, 
0348-0044, 0348-0040, and 0348-0046. 


Executive Order 12866 


This notice has been determined to be 
not significant for purposes of Executive 
Order 12866. 


Executive Order 13132 (Federalism) 


It has been determined that this notice 
does not contain policies with 
Federalism implications as that term is 
defined in Executive Order 13132. 


Administrative Procedure Act/ 
Regulatory Flexibility Act 
Prior notice and opportunity for 


public comment are not required by the 
Administrative Procedure Act or any 
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other law for rules concerning public 
property, loans, grants, benefits, and 
contracts (5 U.S.C. 553(a)(2)). Because 
notice and opportunity for comments 
are not required pursuant to 5 U.S.C. 
553 or any other law, the analytical 
requirements of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.) are 
inapplicable. Therefore, a regulatory 
flexibility analysis has not been 
prepared. 

Dated: August 25, 2006. 
Elizabeth R. Scheffler, 
Associate Assistant Administrator for 
Management and CFO/CAO, NOS, National 
Oceanic and Atmospheric Administration. 
[FR Doc. 06-7395 Filed 8-31-06; 8:45 am] 
BILLING CODE 3510-08-S 


molecular electronics, microelectronics, 
electro-optics, and electronic materials. 
In accordance with Section 10(d) of 
the Pub. L. 92-463, as amended, (5 
U.S.C. App. 2), it has been determined 
that this Advisory Group meeting 
concerns matters listed in 5 U.S.C. 
552b(c)(1), and that accordingly, this 
meeting will be closed to the public. 
Due to unforeseen circumstances this 
announcement does not give the 
standard 15 day notification. 
Dated: August 28, 2006. 
L.M. Bynum, 
Alternate, OSD Federal Register Liaison 
Officer, Department of Defense. 
{FR Doc. 06—7383 Filed 8-31-06; 8:45 am] 


BILLING CODE 5001-06-M 


DEPARTMENT OF DEFENSE 
Office of the Secretary of Defense 


Meeting of the DoD Advisory Group on 
Electron Devices 


AGENCY: Department of Defense, 
Advisory Group on Electron Devices. 


ACTION: Notice. 


SUMMARY: The DoD Advisory Group on 
Electron Devices (AGED) announces a 
closed session meeting. 
DATES: The meeting will be held at 8:30 
a.m. Tuesday, September 5, 2006. 
ADDRESSES: The meeting will be held at 
ITS Noesis Business Unit, 4100 N. 
Fairfax Drive, Suite 800, Arlington, VA 
22203. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Vicki Schneider, ITS Noesis Business 
Unit, 4100 N. Fairfax Drive, Suite 800, 
Arlington, VA 22203, 703-741-0300. 
SUPPLEMENTARY INFORMATION: The 
mission of the Advisory Group is to 
provide advice to the Under Secretary of 
Defense for Acquisition, Technology 
and Logistics to the Director of Defense 
Research and Engineering (DDR&E), and 
through the DDR&E to the Director, 
Defense Advanced Research Projects 
Agency and the Military Departments in 
planning and managing an effective and 
economical research and development 
program in the area of electron devices. 
The AGED meeting will be limited to 
review of research and development 
efforts in electronics and photonics with 
a focus on benefits to national defense. 
These reviews may form the basis for 
research and development programs 
initiated by the Military Departments 
and Defense Agencies to be conducted 
by industry, universities or in 
government laboratories. The agenda for 
this meeting will include programs on 


ENVIRONMENTAL PROTECTION 
AGENCY 


[ER-FRL-6678-8] 


Environmental impact Statements and 
Regulations; Availability of EPA 
Comments 


Availability of EPA comments 
prepared pursuant to the Environmental 
Review Process (ERP), under section 
309 of the Clean Air Act and section 
102(2)(c) of the National Environmental 
Policy Act as amended. Requests for 
copies of EPA comments can be directed 
to the Office of Federal Activities at 
202-564-7167. 

An explanation of the ratings assigned 
to draft environmental impact 
statements (EISs) was published in the 
Federal Register dated April 7, 2006 (71 
FR 17845). ; 


Draft EISs 


EIS No. 20060151, ERP No. D-BLM- 
K65307-00, Eagle Lake Field Office 
Project, Resource Management Plan, 
Implementation, Lassen, Plumas, 
Sierra Counties, CA and Washoe 
County, NV. 

Summary: EPA expressed 
environmental concerns about impacts 
to water quality and riparian resources 
from grazing and off-highway vehicle 
activities. 

Rating EC2. 

EIS No. 20060253, ERP No. D-AFS- 
K65311-NV, Jarbidge Ranger District 
Rangeland Management Project, 
Authorize Continued Livestock 
Grazing, Humboldt-Toiyabe National 
Forest, Columbia River, NV. 
Summary: EPA expressed 

environmental concerns about impacts 

to riparian resources and with the use 
of annual indicators under the proposed 
action. EPA requested additional 


information on implementation of these 

indicators as well as permitted 

compliance. EPA recommended more 
specific action be taken to protect 
stream banks and prevent the spread of 
noxious weeds. 

Rating EC2. 

EIS No. 20060271, ERP No. D-CGD- 
A11078-00, Programmatic— 
Implementation of the U.S. Coast 
Guard Nationwide Automatic 
Identification System Project, 
Providing Vessel Identification, 
Tracking and Information Exchange 
Capabilities to Support National 
Maritime Interests, 

Summary: EPA does not object to the 
proposed action 
Rating LO. 

EIS No. 20060275, ERP No. D-AFS- 
L65517-0R, Maury Mountains 
Allotment Management Plan, To 
Implement or Eliminate Livestock 
Grazing in Six Allotments in the 
Maury Mountains of the Ochoco 
National Forest, Prineville, OR. 
Summary: EPA does not object to the 

proposed project. 
Rating LO. 

EIS No. 20060276, ERP No. D-FRC- 
D03032-TX, Calhoun Point Comfort 
Liquefied Natural Gas (LNG) Project, 
(Docket Nos. CP05—91-—000 and CP06— 
380—00) Construction of New Pipeline 
on 73 acres, Port of Port Lavaca, 
Calhoun and Jackson Counties, TX. 
Summary: EPA does not object to the 

preferred action. 
Rating LO. 


Final EISs 


EIS No. 20060232, ERP No. F-AFS- 
C65005-NY, Finger Lakes National 
Forest Project, Proposed Land and 
Resource Management Plan, Forest 
Plan Revision, Implementation, 
Seneca and Schuyler Counties, NY. 
Summary: EPA’s previous concerns 

have been resolved; therefore, EPA does 

not object to the proposed action. 

EIS No. 20060251, ERP No. F-USA- 
L11037-AK, U.S. Army Alaska Battle 
Area Complex (BAX) and a Combined — 
Arms Collective Training Facility 
(CACTF), Construction and 
Operation, Selection of the Preferred 
Alternative, within U.S. Army 
Training Lands in Alaska. 

Summary: EPA recommended that the 
404(b)(1) evaluation be included in the 
Record of Decision. 

EIS No. 20060260, ERP No. F-BLM- ~ 
L65484—AK, East Alaska Draft 
Resource Management Plan (RMP), 
Provide a Single Comprehensive Land 
Use Plan, Implementation, Glennallen 
Field Office District, AK. 
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Summary: EPA’s previous concerns 


have been resolved; therefore, EPA does 


not object to the proposed action. 

EIS No. 20060282, ERP No. F-BLM- 
K65292-CA, Southern Diablo 
Mountain Range and Central Coast of 
California Resource Management 
Plan, Several Counties, CA. 
Summary: EPA continues to express 

concerns about grazing impacts to 

watersheds and rangeland health. EPA 
recommended BLM bring all allotments 
into compliance with the standards and 
guidelines. 

EIS No. 20060303, ERP No. F-NOA- 
£90018-GA, Gray’s Reef National 
Marine Sanctuary Draft Management 
Plan (DMP), Address Current 
Resource Conditions and Compatible 
Multiple Uses, Located 17.5 Nautical 
mile off Sapelo Island, GA. 


Summary: EPA supports the 
Management Plan for Grays Reef 
National Marine Sanctuary and 
therefore has no objection to the 
proposed action. 

EIS No. 20060344, ERP No. F-AFS- 
K65300-AZ, Deep Lake Allotment 
Project, Proposes to Re-authorize 
Grazing, Mormon Lake Ranger 
District, Coconino National District, 
Coconino County, AZ. 

Summary: No formal comment letter 
was sent to the preparing agency. 

EIS No. 20060327, ERP No. FS-AFS- 
K65283-CA, Empire Vegetation 
Management Project, Additional 
Information to Clarify Previous 
Analysis, Vegetation, Fire/Fuels/Air 
Quality, Wildlife, Watershed, and 
Botanical Resource/Noxious Weeds, 


Mount Hough Ranger District, Plumas 


National Forest, Plumas County, CA. 
Summary: No formal comment letter 
was sent to the preparing agency. 
Dated: August 29, 2006. 
Robert W. Hargrove, 


Director, NEPA Compliance Division, Office 
of Federal Activities. 


{FR Doc. E6—-14534 Filed 8-31-06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[ER-FRL-6678-7] 


Environmental Impacts Statements; 
Notice of Availability 


Responsible Agency: Office of Federal 


Activities, General Information (202) 
564-7167 or hitp://www.epa.gov/ 
compliance/nepa/. 


Weekly receipt of Environmental Impact 


Statements filed August 21, 2006 


through August 25, 2006 pursuant to 
40 CFR 1506.9. 


EIS No. 20060352, Draft EIS, COE, CA, 


Berth 97-109 Container Terminal 
Project, Proposed New Wharves, 
Dredging Backlands Development , 
Improvements to the Terminal 
Entrance, and Bridges Connecting 
Berths 97-109 with Berths 121-131, 
Port of Los Angeles, Los Angeles, CA, 
Comment Period Ends: October 16, 
2006, Contact: Dr. Aaron O. Allen 
805-585-2140. 


EIS No. 20060353, Final EIS, NRS, UT, 


Coal Creek Flood Control and 
Parkway Project, Proposed Channel 
Improvements, Two Irrigation 
Division Structures on Coal Creek (the 
Main Street Diversion and the - 
Woodbury Diversion), Cedar City, 
Iron County, UT, Wait Period Ends: 
October 2, 2006, Contact: Marnie 
Wilson 801-524-4591. 


EIS No. 20060354, Draft EIS, FHW, MN, 


Scott County State Aid Highway 
(CSAH) 21 Project, Extension from 
CSAH 42 in Prior Lake to CSAH 18 at 
Southbridge Parkway in Shakopee, 
U.S. Army COE Section 404 Permit, 
Scott County, MN, Comment Period 
Ends: October 16, 2006, Contact: 
Cheryl Martin 651-291-6120. 


EIS No. 20060355, Draft EIS, MMS, 00, 


Outer Continental Shelf Oil & Gas 
Leasing Program: 2007-2012, 
Exploration and Development 
Offshore Marine Environment and 
Coastal Counties of AL, AK, DE, FL, 
LA, MD, MS, NJ, NC, TX and VA, 
Comment Period Ends: November 22, 
2006, Contact: Dr. Norman Froomer 
703-787-1644. 


EIS No. 20060356, Draft EIS, COE, 00, 


Lock and Dam 3 Mississippi River 
Navigation Safety and Embankments, 
To Reduce Related Navigation Safety 
and Embankment Problems, Upper 
Mississippi River, Goodhue County, 
MN and Pierce County, WI, Comment 
Period Ends: October 16, 2006, 
Contact: Daniel Wilcox 651—290- 
5276. 


EIS No. 20060357, Draft EIS, COE, CA, 


Hemet/San Jacinto Integrated 
Recharge and Recovery Program, 
Construction and Operation, U.S. 
Army COE Section 404 Permit, 
Riverside County, CA, Comment 
Period Ends: October 16, 2006, 
Contact: Dr. Daniel P. Swenson 213- 
452-3414. 


EIS No. 20060358, Draft EIS, AFS, CA, 


Lake Davis Pike Eradication Project, 
To Eradicate Pike and Re-Establish 
Trout Fishery in the Tributaries, 
Special-Use-Permit, Plumas National 
Forest, Plumas County, CA, Comment 
Period Ends: October 16, 2006, 


Contact: Angela Dillingham 530—283- 


7761. 

EIS No. 20060359, Draft Supplement, 
AFS, CA, Watdog Project, Additional 
Analysis to Supplement Information, 
Feather River Ranger District, Plumas 
National Forest, Butte and Plumas 
Counties, CA, Comment Period Ends: 
October 16, 2006, Contact: Susan 
Joyce 530-534-6500. 


EIS No. 20060360, Draft EIS, AFS, WA, 


Gifford-Pinchot National Forest and 


Columbia River Gorge National Scenic 


Area (Washington Portion) Site- 
Specific Invasive Plant Treatment 
Project, Implementation, Skamania, 
Cowlitz, Lewis, Clark, Klickitat 


Counties, WA, Comment Period Ends: 


October 16, 2006, Contact: Carol A. 
Chandler 541-360-5100. 


Amended Notices 


EIS No. 20060277, Draft EIS, NNS, NM, 

Los Alamos National Laboratory 

Continued Operations, Los Alamos 
County, NM, Comment Period Ends: 
September 20, 2006, Contact: 
Elizabeth Wither 505-845-4984. 
Revision of FR Notice Published on 
July 7, 2006: Extended Comment 
Period from September 5, 2006 to 
September 20, 2006. 


Dated: August 29, 2006. 
Robert W. Hargrove, 


Director, NEPA Compliance Division, Office 
of Federal Activities. 


[FR Doc. E6-14535 Filed 8-31-06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[EPA—HQ—OPP-2006-0693; FRL-8090-3] 


FIFRA Scientific Advisory Panel; 
Notice of Public Meeting 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: There will be a 3-day meeting 


of the Federal Insecticide, Fungicide, 


and Rodenticide Act Scientific Advisory 


Panel (FIFRA SAP) to consider and 
review the Studies Evaluating the 
Impact of Surface Coatings on the Level 


of Dislodgeable Arsenic, Chromium and 


Copper from Chromated Copper 
Arsenate (CCA)-Treated Wood. 


DATES: The meeting will be heldon ~ 


. November 14—16, 2006, from 8:30 a.m. 


to approximately 5 p.m, eastern time. 
Comments: For the deadline for 
submission of requests to present oral 
comments and submission of written 
comments, see Unit I.C. of the 
SUPPLEMENTARY INFORMATION. 
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Nominations: Nominations of 
scientific experts to serve as ad hoc 
members of the FIFRA SAP for this 
meeting should be provided on or before 
September 13, 2006. 

Special Accommodations: For 
information on access or services for 
individuals with disabilities, and to 
request accommodation of a disability, 
please contact the Designated Federal 
Official (DFO) listed under FOR FURTHER 
INFORMATION CONTACT at least 10 
business days prior to the meeting, to 
give EPA as much time as possible to 
process your request. 


ADDRESSES: The meeting will be held at 
the Environmental Protection Agency, 
Conference Center - Lobby Level, One 
Potomac Yard (South Bldg.) 2777 S. 
Crystal Drive, Arlington, Virginia 22202. 

Comments: Submit your comments, 
identified by docket ID number EPA- 
HQ-—OPP-2006—0693, by one of the 
following methods: 

e Federal eRulemaking Portal: 
http://www.regulations.gov. Follow the 
on-line instructions for submitting 
comments. 

e¢ Mail: Office of Pesticide Programs 
(OPP) Regulatory Public Docket (7502P), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001. 

e Delivery: OPP Regulatory Public 
Docket (7502P), Environmental 
Protection Agency, Rm. S-4400, One 
Potomac Yard (South Bldg.), 2777 S. 
Crystal Drive, Arlington, VA. Deliveries 
are only accepted during the Docket’s 
normal hours of operation 8:30 a.m. to 
4 p.m., Monday through Friday, 
excluding legal holidays. Special 
arrangements should be made for. 
deliveries of boxed information. The 
Docket telephone number is (703) 305- 
5805. 

Instructions: Direct your comments to 
docket ID number EPA-HQ—OPP-2006-— 
0693. EPA’s policy is that all comments 
received will be included in the docket 
without change and may be made 
available on-line at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 


whose disclosure is restricted by statute. 


Do not submit information that you 
consider to be CBI or otherwise 
protected through regulations.gov or e- 
mail. The regulations.gov Web site is an 
“anonymous access” system, which 
means EPA will not know your identity 
or contact information unless you 
provide it in the body of your comment. 
If you send an e-mail comment directly 
to EPA without going through 


regulations.gov, your e-mail address 
will be automatically captured and 
included as part of the comment that is 
placed in the docket and made available 
on the Internet. If you submit an 
electronic comment, EPA recommends 
that you include your name and other 
contact information in the body of your 
comment and with any disk or CD ROM 
you submit. If EPA cannot read your 
comment due to technical difficulties 
and cannot contact you for clarification, 
EPA may not be able to consider your 
comment. Electronic files should avoid 
the use of special characters, any form 
of encryption, and be free of any defects 
or viruses. : 

Docket: All documents in the docket 
are listed in the docket index that is 
available at http:// 
www.regulations.epa.gov. Although, 
listed in a docket index, some 
information is not publicly available, 
e.g., CBI or other information whose 
disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, is not placed on 
the Internet and will be publicly 
available only in hard copy form. 
Publicly available docket materials are 
available in the electronic docket at 
http://www.regulations.gov, or, if only 
available in hard copy, at the OPP 
Regulatory Public Docket in Rm. S-4400, 
One Potomac Yard (South Bldg.), 2777 
S. Crystal Drive, Arlington, VA. The 
hours of operation of this Docket 
Facility are from 8:30 a.m. to 4 p.m., 
Monday through Friday, excluding legal 
holidays. The Docket telephone number 
is (703) 305-5805. 

Nominations or requests to present 
oral comments.: See Unit I.C. of the 
SUPPLEMENTARY INFORMATION. 

FOR FURTHER INFORMATION CONTACT: 
Joseph E. Bailey, DFO, Office of Science 
Coordination and Policy (7201M), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460; telephone number: (202) 
564-2045; fax number: (202) 564-8382; 
e-mail addresses: 
bailey.joseph@epa.gov. 

SUPPLEMENTARY INFORMATION: 

I. General Information 


A. Does this Action Apply to Me? 


This action is directed to the public 
in general. This action may, however, be 
of interest to persons who are or may be 
required to conduct testing of chemical 
substances under FIFRA and the Federal 
Food, Drug, and Cosmetic Act (FFDCA). 
Since other entities may also be 
interested, the Agency has not 
attempted to describe all the specific 
entities that may be affected by this 
action. If you have any questions 


regarding the applicability of this action 
to a particular entity, consult the DFO 
listed under FOR FURTHER INFORMATION 
CONTACT. 


B. What Should I Consider as I Prepare 
My Comments for EPA? 


Tips for preparing your comments. 
When preparing and submitting 
comments, remember to use these tips: 

5 Identify the document by docket ID 
number and other identifying 
information (subject heading, Federal 
Register date and page number). 

2. Follow directions: The agency may 
ask you to respond to specific questions 
or organize comments by referencing a 
Code of Federal Regulations (CFR) part 
or section number. 

3. Explain why you agree or disagree; 
suggest alternatives and substitute 
language for your requested changes. 

4. Describe any assumptions and 
provide any technical information and/ 
or data that you used. 

5. If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduced. 

6. Provide specific examples to 
illustrate your concerns and suggest 
alternatives. 

7. Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 

8. Make sure to submit your 


- comments by the comment period 


deadline identified. 


C. How May I Participate in this 
Meeting? 


You may participate in this meeting 
by following the instructions in this 
unit. To ensure proper receipt by EPA, 
it is imperative that you identify docket 
ID number EPA—HQ—OPP-2006—0693 in 
the subject line on the first page of your 
submission. 

1. Oral comments: Oral comments 
presented at the meetings should not be 
repetitive of previously submitted oral 
or written comments.Although requests 
to present oral comments are accepted 
until the date of the meeting (unless 
otherwise stated), to the extent that time 
permits, the Chair of the FIFRA SAP 
mnay permit the presentation of oral 
commenis at the meeting by interested 
persons who have not previously 
requested time. However, each 
individual or group wishing to make 
brief oral comments to FIFRA SAP is 
strongly advised to submit their request 
to the DFO listed under FOR FURTHER 
INFORMATION CONTACT no later than 
noon, eastern standard time, November 
8, 2006, in order to be included on the 
meeting agenda. The request should 
identify the name of the individual 
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making the presentation, the 
organization (if any) the individual will 
represent, and any requirements for 
audiovisual equipment (e.g., overhead 
projector, 35 mm projector, chalkboard). 
Oral comments before FIFRA SAP are 
limited to approximately 5 minutes 
unless prior arrangements have been 
made. In addition, each speaker should 
bring 30 copies of his:or her comments 
and presentation slides for distribution 
to FIFRA SAP at the meeting. 

2. Written comments: Although 
submission of written comments are 
accepted until the date of the meeting, 
unless otherwise stated, the Agency 
encourages that written comments be 
submitted using the instructions in 
ADDRESSES, no later than noon,-eastern 
standard time, November 1, 2006, to 
provide FIFRA SAP the time necessary 
to consider and review the written 
comments. It is requested that persons 
submitting comments directly to the 
docket also notify the DFO listed under 
FOR FURTHER INFORMATION CONTACT. 
Persons wishing to submit written 
comments at the meeting should bring 
30 copies. There is no limit on the 
extent of written comments for 
consideration by FIFRA SAP. 

3. Seating at the meeting: Seating at 
the meeting will be on a first-come 
basis. Individuals requiring special 
accommodations at this meeting, 
including wheelchair access, should 
contact the DFO at least 10 business 
days prior to the meeting using the 
information under FOR FURTHER 
INFORMATION CONTACT so that 
appropriate arrangements can be made. 

4. Request for nominations to serve as 
ad hoc members of the FIFRA SAP for 
this meeting. As part of a broader 
process for developing a pool of 
candidates for each meeting, the FIFRA 
SAP staff routinely solicit the 
stakeholder community for nominations 
of prospective candidates for service as 
ad hoc members of the FIFRA SAP. Any 
interested person or organization may 
nominate qualified individuals to be 
considered as prospective candidates for 
a specific meeting. Individuals 
nominated for the meeting announced 
in this notice should have expertise in 
one or more of the following areas: 
Wood technology and wood 
preservatives, statistics, exposure and 
risk assessment and children’s health. 
Nominees should be scientists who have 
sufficient professional qualifications, 
including training and experience, to be 
capable of providing expert comments 
on the issues for this meeting. Nominees 
should be identified by name, 
occupation, position, address, and 
telephone number. Nominations should 
be provided to the DFO listed under FOR 


FURTHER INFORMATION CONTACT on or 
before September 13, 2006. The Agency 
will consider all nominations of 
prospective candidates for this meeting 
that are received on or before this date. 
However, final selection of ad hoc 
members for this meeting is a 
discretionary function of the Agency. 

The selection of scientists to serve on 
FIFRA SAP is based on the function of 
the panel and the expertise needed to 
address the Agency’s charge to the 
panel. No interested scientists shall be 
ineligible to serve by reason of their 
membership on any other advisory 
committee to a Federal department or 
agency or their employment by a 
Federal department or agency (except 
EPA). Other factors considered during 
the selection process include 
availability of the potential panel 
member to fully participate in the 
panel’s reviews, absence of any conflicts 
of interest or appearance of lack of 
impartiality, independence with respect 
to the matters under review, and lack of 
bias. Though financial conflicts of 
interest, the appearance of lack of 
impartiality, lack of independence, and 
bias may result in disqualification, the 
absence of such concerns does not 
assure that a candidate will be selected 
to serve on FIFRA SAP. Numerous 
qualified candidates are identified for 
each panel. Therefore, selection 
decisions involve carefully weighing a 
number of factors including the 
candidates’ areas of expertise and 
professional qualifications and 
achieving an overall balance of different 
scientific perspectives on the panel. In 
order to have the collective breadth of 
experience needed to address the 
Agency’s charge for this meeting, the 
Agency anticipates selecting 
approximately 12 ad hoc scientists. 

If a prospective candidate for service 
on FIFRA SAP is considered for 
participation in a particular session, the 
candidate is subject to the provisions of 
5 CFR part 2634, Executive Branch 
Financial Disclosure, as supplemented 
by EPA in 5 CFR part 6401. As such, the 
FIFRA SAP candidate is required to 
submit a Confidential Financial 
Disclosure Form for Special 
Government Employees Serving on 
Federal Advisory Committees at the 
U.S. Environmental Protection Agency 
(EPA Form 3110—48 5—02) which shall 
fully disclose, among other financial 
interests, the candidate’s employment, 
stocks and bonds, and where applicable, 
sources of research support. The EPA 
will evaluate the candidate’s financial 
disclosure form to assess that there are 
no financial conflicts of interest, no 
appearance of lack of impartiality, and 
no prior involvement with the 


development of the documents under 
consideration including previous 
scientific peer review before the 


candidate is considered further for 


service on FIFRA SAP. 

Those who are selected from the pool 
of prospective candidates will be asked 
to attend the public meetings and to 
participate in the discussion of key 
issues and assumptions at these 
meetings. In addition, they will be asked 
to review and to help finalize the 
meeting minutes. The list of FIFRA SAP 
members participating at this meeting 
will be posted on the FIFRA SAP Web 
site or may be obtained by contacting 
the OPP Regulatory Public Docket at the 
address or telephone number listed 
under ADDRESSES. 


II. Background 
A. Purpose of the FIFRA SAP 


Amendments to FIFRA enacted 
November 28, 1975 (7 U.S.C. 136w(d), 
include a requirement under section 
25(d) of FIFRA that notices of intent to 
cancel or reclassify pesticide regulations 
pursuant to section 6(b)(2) of FIFRA, as 
well as proposed and final forms of 
regulations pursuant to section 25(a) of 
FIFRA, be submitted to a SAP prior to 
being made public or issued to a 
registrant. In accordance with section ~ 
25(d) of FIFRA, the FIFRA SAP is to 
have an opportunity to comment on the 
health and environmental impact of 
such actions. The FIFRA SAP also shall 
make comments, evaluations, and 
recommendations for operating 
guidelines to improve the effectiveness 
and quality of analyses made by Agency 
scientists. Members are scientists who 
have sufficient professional 
qualifications, including training and 
experience, to be capable of providing 
expert comments as to the impact on 
health and the environment of 
regulatory actions under sections 6({b) 
and 25(a) of FIFRA. The Deputy 
Administrator appoints seven 
individuals to serve on the FIFRA SAP 
for staggered terms of 4—years, based on 
recommendations from the National 
Institutes of Health and the National 
Science Foundation. 

Section 104 of Food Quality 
Protection Act of 1996 (FQPA) (Public 
Law 104-170) established the FQPA 
Science Review Board (SRB). These 
scientists shall be available to the FIFRA 
SAP on an ad hoc basis to assist in 
reviews conducted by the FIFRA SAP. 


B. Public Meeting 


Chromated Copper Arsenate (CCA) is 
a preservative that is impregnated under 
pressure into wood to protect it from 
decay and insect damage. In October 
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2001, the U.S. Environmental Protection 
Agency (EPA) requested guidance from 
the FIFRA Scientific Advisory Panel 
(SAP) about risk mitigation measures, 
such as the application of surface 
coatings, for CCA-treated wood (SAP 
Report No. 2001-12). The SAP Panel - 
made “‘recommendations regarding the 


- need for additional studies in this 


area...” because the “‘weight-of. evidence 
from available studies indicates that 
certain coatings can substantially reduce 
dislodgeable and leachable CCA 
chemicals.” The Panel also 
recommended that “EPA inform the 
public of the ability of certain coatings 
to substantially reduce leachable and 
dislodgeable CCA chemicals...” 

In response to these 
recommendations, EPA and the 
Consumer Product Safety Commission 
(CPSC) staff (Interagency Agreement # 
CPSC-I-—03—1235), conducted studies 
evaluating the ability of selected 
coatings to reduce the amount of 
dislodgeable chemicals on CCA-treated 
wood surfaces under natural weather 
conditions for 2 years, August 2003- 
August, 2005. The data presented are 
final data from the studies; interim one- 
year data from the studies were 
reviewed through a letter peer review 
process previously. 

On November 14—16, 2006, the FIFRA 
SAP will meet to review and consider 
the EPA and CPSC staff studies of the 
impact of surface coatings on the levels 
of dislodgeable arsenic, chromium, and 
copper from treated wood. The review 


_ will focus on the design and 


methodology employed in the studies, 
extrapolation of the results, and areas 
for future research. 


C. FIFRA SAP Documents and Meeting 
Minutes 

EPA’s position paper, charge/ 
questions to FIFRA SAP, FIFRA SAP 
composition (i.e., members and 
consultants for this meeting), the 
meeting agenda and the EPA and CPSC 
staff studies will be available by early 
October 2006. In addition, the Agency 
may provide additional background 
documents as the materials become 
available. You may obtain electronic 
copies of these documents, and certain 
other related documents that might be 
available electronically, from the 
regulations.gov Web site and the FIFRA 
SAP homepage at hittp://www.epa.gov/ 
scipoly/sap. 

The FIFRA SAP will prepare meeting 
minutes summarizing its 
recommendations to the Agency in 
approximately 90 days after the 
meeting. The meeting minutes will be 
posted on the FIFRA SAP Web site or 
may be obtained by contacting the OPP 


Regulatory Public Docket at the address 
or telephone number listed under 
ADDRESSES. 


List of Subjects 

Environmental protection, Pesticides 
and pests. 

Dated: August 23, 2006. 
Clifford J. Gabriel, 


Director, Office of Science Coordination and 
Policy. 


[FR Doc. E6—14537 Filed 8-31-06; 8:45 am] 
BILLING CODE 6560-50-S ‘ 


ENVIRONMENTAL PROTECTION 
AGENCY 


[EPA—HQ—OPP-2006—0099; FRL-8090-6] 
Notice of Receipt of Requests for 


Amendments to Delete Uses in Certain 
Pesticide Registrations 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: In accordance with section 
6(£)(1) of the Federal Insecticide, 
Fungicide, and Rodenticide Act 
(FIFRA), as amended, EPA is issuing a 
notice of receipt of request for 
amendments by registrants to delete 
uses in certain pesticide registrations. 
Section 6(f)(1) of FIFRA provides that a 
registrant of a pesticide product may at 
any time request that any of its pesticide 
registrations be amended to delete one 
or more uses. FIFRA further provides 
that, before acting on the request, EPA 
must publish a notice of receipt of any 
request in the Federal Register. 

DATES: The deletions are effective 
February 28, 2007, unless the Agency 
receives a written withdrawal request 
on or before February 28, 2007. The 
Agency will consider a withdrawal 
request postmarked no later than 
February 28, 2007. 

Users of these products who desire 
continued use on crops or sites being 
deleted should contact the applicable 
registrant on or before February 28, 
2007. 


ADDRESSES: Submit your withdrawal 
request, identified by docket 
identification (ID) number EPA-HQ- 
OPP-—2006-—0099, by one of the 
following methods: 

e Mail: Attention: John Jamula, 


Information Technology and Resources 


Management Division (7502P), Office of 
Pesticide Programs, Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460-0001. 

e Delivery: OPP Regulatory Public 
Docket (7502P), Environmental 


Protection Agency, Rm. S-4400, One 
Potomac Yard (South Building), 2777 S. 
Crystal Drive, Arlington, VA. Deliveries 
are only accepted during the Docket’s 
normal hours of operation (8:30 a.m. to 
4 p.m., Monday through Friday, 
excluding legal holidays). Special 
arrangements should be made for © 
deliveries of boxed information. The 
Docket telephone number is (703) 305- 
5805. 

FOR FURTHER INFORMATION CONTACT: John 
Jamula, Information Technology and 
Resources Management Division 
(7502P), Office of Pesticide Programs, 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001; telephone number: 
(703) 305-6426; e-mail address: 
jamula.john@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. General Information 
A. Does this Action Apply to Me? | 


_ This action is directed to the public 
in general. Although this action may be 
of particular interest to persons who 
produce or use pesticides, the Agency 
has not attempted to describe all the 
specific entities that may be affected by 
this action. If you have any questions 
regarding the information in this notice, 
consult the person listed under FOR 
FURTHER INFORMATION CONTACT. 


B. How Can I Get Copies of this 
Document and Other Related 
Information? 


1. Docket. EPA has established a 
docket for this action under docket 
identification (ID) number EPA—HQ- 
OPP-—2006-—0099. Publicly available 
docket materials are available either in 
the electronic docket at http:// 
www.regulations.gov, or, if only 


available in hard copy, at the Office of 


Pesticide Programs (OPP) Regulatory 
Public Docket in Rm. S-4400, One 
Potomac Yard (South Building), 2777 S. 
Crystal Drive Arlington, VA. The hours 
of operation of this Docket Facility are 
from 8:30 a.m. to 4 p.m., Monday 
through Friday, excluding legal 
holidays. The Docket telephone number 
is (703) 305-5805. 

2. Electronic access. You may access 
this Federal Register document 
electronically through the EPA Internet 
under the “Federal Register” listings at 
http://www.epa.gov/fedrgstr. 

II. What Action is the Agency Taking? 

This notice announces receipt by the 
Agency of applications from registrants 
to delete uses in certain pesticide 
registrations. These registrations are © 
listed in Table 1 ofthis unit by 
registration number, product name, 
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active ingredient, and specific uses 


deleted: 
TABLE 1.—REGISTRATIONS WITH REQUESTS FOR AMENDMENTS TO DELETE USES IN CERTAIN PESTICIDES 
EPA Reg. No. Product Name ' Active Ingredient Delete From Label 
000100-00863 | 40WG Turf Fungicide Cyproconazole ; Turf Uses 
000100-00864 | Cyproconazole Technical Cyproconazole Turf Uses 
000264-00458 | MOCAP EC Nematicide-insecti- | Ethoprop Bananas/Piantains, ~ cucumbers, 
cide pineapples, and Tobacco 
000264—00805 | Thiacloprid Technical Insecticide Thiacloprid Pome Fruit and Cotton 
000264-00806 | Calypso 4 Flowable Insecticide Thiacloprid Pome Fruit and Cotton 
000264-00807 | Calypso 70 WG insecticide Thiacloprid Pome Fruit and Cotton 
03470400259 | Clean Crop Phorate 20- G _Phorate Wheat 
047870-00001 Propylene Oxide Propylene Oxide Guar (edible) Gums 
047870-00002 | Propylene Oxide Technical Propylene Oxide Guar (edible) Gums 
047870-00003 | Propoxide 892 Propylene Oxide Guar (edible) Gums 
058266-00002 | Tri-Clor Fumigant Chloropicrin Fumigation of Enclosed Spaces 
073049-00086 | SBP-1382 Technical with Anti- | Resmethrin : Stored Grain 
oxidant 
073049-00098 | SBP-1382 Concentrate 12% For- | Resmethrin Stored Grain 
mula with Residual Activity 
073049-00105 | Bioallethrin Technical Bioallethrin Drainage Systems, Golf Course 
Turf, Wide Area Outdoor Treat- 
ments, Airports, Uncultivated 
Agricultural Areas, Boat Hulls, 
Large Paved Areas, Animai 
Premises, Perimeters and 
Foundations of Structures 
073049-00125 | Crossfire Technical _ | d-trans Allethrin Drainage Systems, Golf Course 


Turf, Wide Area Outdoor Treat- 
ments, Airports, Uncultivated 
Agricultural Areas, Boat Hulls, 
Large Paved Areas, Animal 
Premises, Perimeters and 
Foundations of Structures 


073049-00155 | Esbiol Technical Bioallethrin Drainage Systems, Golf Course 
Turf, Wide Area Outdoor Treat- 
ments, Airports, Uncultivated 
Agricultural Areas, Boat Hulls, 
Large Paved Areas, Animal 
Premises, Perimeters and 
Foundations of Structures 


073049-00156 | Crossfire Tech (Esbiothrin Tech- | Esbiothrin Drainage Systems, Golf Course 
nical) Turf, Wide Area Outdoor Treat- 
i ments, Airports, Uncultivated 
Agricultural Areas, Boat Hulls, 
Large Paved Areas, Animal 
Premises, Perimeters and 
Foundations of Structures 


073049-00359 | Bioallethrin for Manufacturing, and | Bioallethrin Drainage Systems, Golf Course 
Formulating. Use Turf, Wide Area Outdoor Treat- 
ments, Airports, Uncultivated 
Agricultural Areas, Boat Hulls, 
Large Paved Areas, Animal | 
Premises, Perimeters and 
Foundations of Structures 
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Users of these products who desire 
continued use on crops or sites being 
deleted should contact the applicable 
registrant before February 28, 2007 to 
discuss withdrawal of the application 
for amendment. This 180—day period 
will also permit interested members of 
the public to intercede with registrants 
prior to the Agency’s approval of the 
deletion. 

Table 2 of this unit includes the 
names and addresses of record for all 
registrants of the products listed in 
Table 1 of this unit, in sequence by EPA 
company number. 


TABLE 2.—REGISTRANTS REQUESTING 
AMENDMENTS TO DELETE USES IN 
CERTAIN PESTICIDE PRODUCTS 


EPA:Com- 
pany no. 


000100 


Company Name and Ad- 
dress 


Syngenta Crop Protection 

P.O. Box 18300, 

Greensboro, NC 27419 


using the methods in ADDRESSES. The 
Agency will consider written 
withdrawal requests postmarked no 
later than February 28, 2007. 


V. Provisions for Disposition of Existing 
Stocks 


The Agency has authorized the 
registrants to sell or distribute product 
under the previously approved labeling 
for a period of 18 months after approval 
of the revision, unless other restrictions 
have been imposed, as in special review 
actions. 


List of Subjects 


Environmental protection, Pesticides 
and pests. 


Dated: August 24, 2006. 
Robert Forrest, 
Acting Director, Information Technology and 
Resources Management Division, Office of 
Pesticide Programs. 
[FR Doc. 06-7312 Filed 8-31-06; 8:45 am] 
BILLING CODE 6560-50-S . 


Bayer Cropscience, LP, 

2T W. Alexander Drive, 

Research Triangle Park, 
NC 27709 


Loveland Products, Inc., 
P.O. Box 1286, 
Greeley, CO 80632 


Aberco, Inc., 
9430 Lanham Severn Rd., 
Seabrook, MD 20706. 


Shadow Mountain Products 
Corporation, 

P.O. Box 1327, 

Hollister, CA 95024 


Valent Biosciences Cor- 
poration, 

870 Technology Way, Suite 
100 


Libertyville, IL 60048 


Il. What is the Agency’s Authority for 
Taking this Action? 
Section 6(f)(1) of FIFRA provides that 
a registrant of a pesticide product may 
at any time request that any of its 
pesticide registrations be amended to 
delete one or more uses. The Act further 
provides that, before acting on the 
request, EPA must publish a notice of 
receipt of any such request in the 
Federal Register. Thereafter, the 
‘Administrator may approve such a 
request. 


IV. Procedures for Withdrawal of 
Request 


Registrants who choose to withdraw a 
request for use deletion must submit the 
withdrawal in writing to John Jamula 


ENVIRONMENTAL PROTECTION 
AGENCY 


[EPA—-HQ—OPP-2006-0702; FRL-8090-—9] 


Request for Public Comment on 
Proposed Stipulated Injunction 
involving Pesticides and the California 
Red-legged Frog 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice of availability; request 
for public comment. 


SUMMARY: EPA is making available for 
comment a proposed Stipulated 
Injunction that would affect aspects of 
the registrations of certain pesticides 
and establish a series of deadlines for 
the Agency to make “‘effects 
determinations” and initiate 
consultation, as appropriate, with the 
U.S. Fish and Wildlife Service for these 
pesticides in regard to the California 
red-legged frog, a species listed as 
threatened under the Endangered 
Species Act. EPA will evaluate all 
comments received during the public 
comment period to determine whether 
all or part of the proposed Stipulated 
Injunction warrants reconsideration. 
This proposed Stipulated Injunction, if 
entered by the Court, would resolve a 
lawsuit brought against EPA by the 
Center for Biological Diversity, on terms 
also acceptable to intervenors CropLife 
America, American Forest & Paper 
Association, Western Plant Health 
Association, Oregonians for Food and 
Shelter, and Syngenta Crop Protection, 
Inc. 


DATES: Comments must be received on 
or before September 18, 2006. 
ADDRESSES: Submit your comments, 
identified by docket identification (ID) 
number EPA~HQ—OPP-2006-0702, by 
one of the following methods: 

e Federal eRulemaking Portal:http:// 
www.regulations.gov. Follow the on-line 
instructions for submitting comments. 

e Mail: Office of Pesticide Programs 
(OPP) Regulatory Public Docket (7502P), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001. 

Delivery: OPP Regulatory Public 
Docket (7502P), Environmental 
Protection Agency, Rm. S-4400, One 
Potomac Yard (South Building), 2777 S. 
Crystal Drive, Arlington, VA. Deliveries 
are only accepted during the Docket’s 
normal hours of operation (8:30 a.m. to 
4 p.m., Monday through Friday, 
excluding legal holidays). Special 
arrangements should be made for 
deliveries of boxed information. The 
Docket telephone number is(703) 305— 
5805. 

Instructions: Direct your comments to 
docket ID number EPA-HQ—OPP-2006-— 
0702. EPA’s policy is that all comments 
received will be included in the docket 
without change and may be made 
available on-line at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through regulations.gov or e- 
mail. The Federal regulations.gov Web 
site is an “anonymous access’’ system, 
which means EPA will not know your 
identity or contact information unless 
you provide it in the body of your 
comment. If you send an e-mail 
comment directly to EPA without going 
through regulations.gov, your e-mail 
address will be automatically captured 
and included as part of the comment 
that is placed in the docket and made 
available on the Internet. If you submit 
an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk orCD ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. 

Docket: All documents in the docket 
are listed in the docket index. Although 


| 
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listed in the index, some information is 
not publicly available, e.g., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
form. Publicly available docket 
materials are available either in the 
electronic docket at http:// 
www.regulations.gov, or, if only 
available in hard copy, at the OPP 
Regulatory Public Docket in Rm. S-4400, 
One Potomac Yard (South Building), 
2777 S. Crystal Drive, Arlington, VA. 
The hours of operation of this Docket 
are from 8:30 a.m. to 4 p.m., Monday 
through Friday, excluding legal 
holidays. The Docket telephone number 
is (703) 305-5805. 

FOR FURTHER INFORMATION CONTACT: Arty 
Williams, Environmental Fate and 
Effects Division (7507P), Office of 
Pesticide Programs, Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460-— 
0001; telephone number: (703) 305— 
7695; fax number: (703) 305-6309; e- 
mail address: williams.arty@epa.gov. 
SUPPLEMENTARY INFORMATION: 


I. General Information 


A. Does this Action Apply to Me? 


This action is directed to the public 
in general, and may be of particular 
interest to the Center for Biological 
Diversity, CropLife America, American 
Forest & Paper Association, Western 
Plant Health Association, Oregonians 
for Food and Shelter, and Syngenta 
Crop Protection, Inc., other public 
interest groups, state regulatory 
partners, other interested Federal 
agencies, other pesticide registrants and 
pesticide users. Since other entities may 
also be interested, the Agency has not 
attempted to describe all the specific 
entities that may be affected by this 
action. If you have any questions 
regarding the applicability of this action 
to a particular entity, consult the person 
listed under FOR FURTHER INFORMATION 
CONTACT. 


B. What Should I Consider as I Prepare 
My Comments for EPA? 


1. Submitting CBI. Do not submit this 
information to EPA through 
regulations.gov or e-mail. Clearly mark 
the part or all of the information that 
you claim to be CBI. For CBI 
information in a disk or CD ROM that 
you mail to EPA, mark the outside of the 
disk or CD ROM as CBI and then 

‘identify electronically within the disk or 
CD ROM the specific information that is 
claimed as CBI. In addition to one 
complete version of the comment that 


includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in - 
accordance with procedures set forth in 
40 CFR part 2. 

2. Tips for preparing your comments. 
When submitting comments, remember 
to: 

i. Identify the document by docket ID 
number and other identifying 
information (subject heading, Federal 
Register date and page number). 

ii. Follow directions. The Agency may 
ask you to respond to specific questions 
or organize comments by referencing a 
Code of Federal Regulations (CFR) part 
or section number. 

iii. Explain why you agree or disagree; 
suggest alternatives and substitute 
language for your requested changes. 

iv. Describe any assumptions and 
provide any technical information and/ 
or data that you used. 

v. If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduced. 

vi. Provide specific examples to 
illustrate your concerns and suggest 
alternatives. 

vii. Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 

viii. Make sure to submit your 
comments by the comment period 
deadline identified. 


II. What Action is the Agency Taking? 


EPA is making available in the docket 
(www.regulations.gov) and on EPA’s 
Web site (www.epa.gov/espp/) a 
proposed Stipulated Injunction for 
comment. The proposed Stipulated 
Injunction would affect aspects of the 
registrations of certain pesticides and 
establish a series of deadlines for the 
Agency to make “‘effects 
determinations” and initiate 
consultation, as appropriate, with the 
U.S. Fish and Wildlife Service (FWS) for 
66 pesticides relative to potential effects 
to the California red-legged frog, a 
species listed as threatened under the 
Endangered Species Act (ESA). EPA 
will evaluate all comments received 
during the public comment period to 
determine whether all or part of the 
proposed Stipulated Injunction warrants 
reconsideration. This proposed 
Stipulated Injunction, if entered by the - 
United States District Court for the 
Northern District of California, would 
resolve a lawsuit brought against EPA 
by the Center for Biological Diversity — 
(CBD or plaintiff) on terms also 
acceptable to CropLife America, 


American Forest & Paper Association, 
Western Plant Health Association, 
Oregonians for Food and Shelter, and 
Syngenta Crop Protection, Inc. 
(intervenors). 


Ill. Background 


On April 2, 2002, plaintiff filed a 
lawsuit in the Federal District Court for 
the Northern District of California 
alleging that EPA failed to comply with 
16 U.S.C. 1531-1544 regarding the 
California red-iegged frog (Center for 
Biological Diversity v. Stephen L. 
Johnson, et al., Civil No. CO2—1580- 
JSW (N.D. Cal.)). On September 19, 
2005, the court ruled that EPA was 
required, pursuant to section 7(a)(2) of 
the ESA, to make “effects 
determinations” for 66 pesticide active 
ingredients and initiate consultation 
with the FWS as appropriate. EPA has 
reached an agreement with the plaintiff 
and intervenors that would establish a 
schedule for EPA to make such 
determinations and initiate consultation 
as appropriate, and would include 
interim injunctive measures intended to 
reduce the potential exposure of the 
California red-legged frog to these 
pesticides, while EPA satisfies its 
section 7(a)(2) consultation obligations. 
The agreement is embodied in a 
Stipulated Injunction. 

The 66 pesticide active ingredients 
named in the lawsuit are: Acephate; 
alachlor; aldicarb; atrazine; azinphos- 
methyl; bensulide; bromacil; captan; 
carbaryl]; chloropicrin; chlorothalonil; 
chlorpyrifos; chlorthal-dimethyl 
(DCPA); 2,4-D; diazinon; 1,3- 
dichlorpropene; dicofol; diflubenzuron; 
dimethoate; disulfoton; diuron; 
endosulfan; EPTC; esfenvalerate; 
fenamiphos; glyphosate; hexazinone; 
imazapyr; iprodione; linuron; 
malathion; mancozeb; maneb; metam 
sodium; methamidophos; methidathion;. 
methomyl; methoprene; methyl 
parathion; metolachlor; molinate; 
myclobutanil; naled; norflurazon; 
oryzalin; oxamyl; oxydemeton-methy]; 
oxyfluoren; paraquat dichloride; 
pendimethalin; permethrin; phorate; 
phosmet; prometryn; propanil; 
propargite; propyzamide (pronamide); 
rotenone; simazine; SSS-tributy] 
phosphororithiolate (DEF or Tribufos); 
strychnine; thiobencarb; triclopyr; 
trifluralin; vinclozolin; and ziram. 

In addition, the Stipulated Injunction 
would (with some exceptions) enjoin, 
vacate, and set aside EPA’s 
authorization of certain pesticides’ uses 
in all areas described by the FWS as 
aquatic breeding, non-breeding aquatic, 
and upland critical habitat for the 
California red-legged frog, in certain 
other aquatic features and upland 
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habitats occupied by the California red- 
legged frog, and in adjoining buffer 
zones. The injunctive relief, vacatur, 
and setting aside of EPA’s : 
authorizations would terminate for a 
particular use of a pesticide upon the 
completion of EPA’s ESA section 7(a)(2) 
consultation obligations (including a 
‘no effect’? determination) for the 
particular use of the pesticide. The 
Stipulated Injunction would also 
require EPA to develop and distribute a 
brochure regarding the California red- 
legged frog, frogs generally and 
environmental contaminants, and 
certain aspects of the Stipulated 
Injunction. 

Beginning today, EPA is opening a © 
15—day comment period on the 
proposed Stipulated Injunction. EPA 
will use the comments to determine 
whether all or part of the proposed 
Stipulated Injunction warrants 
reconsideration. If EPA determines that 
any part of the proposed Stipulated 
Injunction merits reconsideration, EPA 
will provide the plaintiff with a written 
request for further negotiations and the 
proposed Stipulated Injunction shall not 
be entered with the Court unless the _ 
parties can reach agreement on needed 
changes. If EPA determines that the 
proposed Stipulated Injunction does not 
need to be reconsidered, the terms of the 
proposed Stipulated Injunction shall 
become effective upon entry by the 
United States District Court for the 
Northern District of California. Once the 
Stipulated Injunction is entered by the 
U.S. District Court, EPA will post on its 
Web site atwww.epa.gov/pesticides a 
notice indicating the Stipulated 
Injunction has been so entered. 


List of Subjects 


Environmental protection, 
Endangered species. 


Dated: August 25, 2006. 
James B. Gulliford, 


Assistant Administrator, Office of Prevention, 
Pesticides and Toxic Substances. 


[FR Doc. E6-14616 Filed 8—31—06; 8:45 am] 
BILLING CODE 6560-50-S . 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


Notice of Agency Meeting; Sunshine 
Act 


Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
at 10:30 a.m. on Tuesday, September 5, 
2006, the Federal Deposit Insurance 
Corporation’s Board of Directors will 
meet in closed session, pursuant to 


section 552b(c)(2), (c)(4), (c)(6), (c)(8), 
(c)(9)(A)(ii), (c)(9)(B), and (c)(10) Title 5, 
United States Code, to consider matters 
relating to the Corporation’s 
enforcement and corporate activities. 
The meeting will be held in the Board 
Room on the sixth floor of the FDIC 


Building located at 550 17th Street, ~~ 


NW., Washington, DC. 

Requests for further information 
concerning the meeting may be directed 
to Mr. Robert.E. Feldman, Assistant 
Executive Secretary of the Corporation, 
at (202) 898-7122. 

Dated: August 29, 2006. 

Federal Deposit Insurance Corporation. 
Robert E. Feldman, 

Executive Secretary. 

[FR Doc. 06-7419 Filed 8-30-06; 1:05 pm] 
BILLING CODE 6714-01-M 


‘FEDERAL DEPOSIT INSURANCE 


CORPORATION 


Notice of Agency Meeting; Sunshine 
Act | 


Pursuant to the provisions of the 
“Government in the Sunshine Act”’ (5 
U.S.C. 552b), notice is hereby given that 
the Federal Deposit Insurance 
Corporation’s Board of Directors will 
meet in open session at 10 a.m. on 
Tuesday, September 5, 2006, to consider 
the following matters: 

Summary Agenda: No substantive 
discussion of the following items is 
anticipated. These matters will be 
resolved with a single vote unless a 
member of the Board of Directors 
requests that an item be moved to the 
discussion agenda. 

Disposition of minutes of previous 

Board of Directors’ meetings. 
Summary reports, status reports, and 

reports of actions taken pursuant to 

authority delegated by the Board of 

Directors. 
Memorandum and resolution re: Final 

Rule To Implement Reform Act 

Deposit Insurance Coverage Changes. 

Discussion Agenda: 


~ Memorandum and resolution re: Notice 


of Proposed Rulemaking Regarding 

Risk-Based Capital Standards— 

Advanced Capital Adequacy 

Framework. 

Memorandum and resolution re: Notice 
of Proposed Rulemaking Regarding 
Risk-Based Capital Standards— 
Market Risk. 

Memorandum re: Basel II and Market 
Risk Data Collection Proposals. 

The meeting will be held in the Board 
Room on the sixth floor of the FDIC 
Building located at 550—17th Street, 
NW., Washington, DC. 


The FDIC will provide attendees with 
auxiliary aids (e.g., sign language 
interpretation) required for this meeting. 
Those attendees needing such assistance 
should call (703) 562-6067 (Voice or 
TTY), to make necessary arrangements. 


Requests for further information 
concerning the meeting may be directed 
to Mr. Robert E. Feldman, Executive 
Secretary of the Corporation, at (202) 
898-7122. 

Dated: August 29, 2006. 

Federal Deposit Insurance Corporation. 
Robert E. Feldman, 

Executive Secretary. 

[FR Doc. 06-7420 Filed 8-30-06; 1:05pm] 
BILLING CODE 6717-01-M 


FEDERAL RESERVE SYSTEM 


Change in Bank Control Notices; 
Acquisition of Shares of Bank or Bank 
Holding Companies 


The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817(j)(7)). 


The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. The notices 
also will be available for inspection at 
the office of the Board of Governors. 
Interested persons may express their 
views in writing to the Reserve Bank 
indicated for that notice or to the offices 
of the Board of Governors. Comments 
must be received not later than 
September 15, 2006. 


A. Federal Reserve Bank of Dallas 
(W. Arthur Tribble, Vice President) 2200 
North Pear] Street, Dallas, Texas 75201- 
2272: 


1. Ms. Mary Lucy McCorkle, Sulphur 
Springs, Texas; to acquire additional 
voting shares of Alliance Bancshares, 
Inc., Sulphur Springs, Texas, and 
thereby indirectly acquire additional 
shares of SSSB Delaware 
Bancorporation, Inc., Dover, Delaware, 
and Alliance Bank, Sulphur Springs, 
Texas. 


2. Mr. John R. Rountree, Linden, 
Texas; to acquire voting shares of 
Linden Bancshares, Inc., Linden, Texas, 
and thereby indirectly acquire shares of 
The First National Bank of Linden, 
Linden, Texas. 
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Board of Governors of the Federal Reserve 
System, August 28, 2006. 


Robert deV. Frierson, 

Deputy Secretary of the Board. 

{FR Doc. E6-14505 Filed 8-31-06; 8:45 am] 
BILLING CODE 6210-01-S 


FEDERAL RESERVE SYSTEM 


Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies 


The companies listed in this notice 
have applied to the Board for approval, 
pursuant to the Bank Holding Company 
Act of 1956 (12 U.S.C. 1841 et seq.) 
(BHC Act), Regulation Y (12 CFR Part 
225), and all other applicable statutes 
and regulations to become a bank 
holding company and/or to acquire the 
assets or the ownership of, control of, or 
the power to vote shares of a bank or 
_ bank holding company and all of the 
banks and nonbanking companies 
owned by the bank holding company, 
including the companies listed below. 


The applications listed below, as well 
as other related filings required by the 
Board, are available for immediate 
inspection at the Federal Reserve Bank 
indicated. The application also will be 
available for inspection at the offices of 
the Board of Governors. Interested 
persons may express their views in 
writing on the standards enumerated in 
the BHC Act (12 U.S.C. 1842(c)). If the 
proposal also involves the acquisition of 
a nonbanking company, the review also 
includes whether the acquisition of the 
nonbanking company complies with the 
standards in section 4 of the BHC Act 
(12 U.S.C. 1843). Unless otherwise 
noted, nonbanking activities will be 
conducted throughout the United States. 
Additional information on all bank 
holding companies may be obtained 
from the National Information Center - 
website at www. ffiec.gov/nic/. 


‘Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated or the offices of the Board of - 
Governors not later than September 25, 
2006. 


A. Federal Reserve Bank of 
Richmond (A. Linwood Gill, III, Vice 
President) 701 East Byrd Street, 
Richmond, Virginia 23261-4528: 


1. First Charter Corporation, 
Charlotte, North Carolina; to acquire 100 
percent of the voting shares of GBC 
Bancorp, Inc., and thereby indirectly 
acquire Gwinnett Banking Company, 
both of Lawrenceville, Georgia. 


Board of Governors of the Federal Reserve 
System, August 28, 2006. 


Robert deV. Frierson, 

Deputy Secretary of the Board. 

[FR Doc. E6-14504 Filed 8-31-06; 8:45 am] 
BILLING CODE 6210-01-S 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Office of the National Coordinator; 
American Health Information 
Community Biosurveillance Data 
Steering Group Meeting 


ACTION: Announcement of meeting. 


SUMMARY: This notice announces the 
fifth meeting of the American Health 
Information Community Biosurveillance 
Data Steering Group in accordance with 
the Federal Advisory Committee Act 
(Pub. L. 92-463, 5 U.S.C., App.). 

DATES: September 5, 2006, 2 to 4 p.m. 
ADDRESSES: Mary C. Switzer Building 
(330 C Street, SW., Washington, DC 
20201), Conference Room 4090. [Please 
bring photo ID for entry toa Federal 
building. ] 

FOR FURTHER INFORMATION CONTACT: 
http://www.hhs.gov/healthit/ahic/ 
bio_main.html. 


SUPPLEMENTARY INFORMATION: The 

meeting will be available via Web cast 

at http://www.eventcenterlive.com/ 

cfmx/ec/logic/login1.cfm?BID=67. 
Dated: August 23, 2006. 

Judith Sparrow, 

Director, American Health Information 

Community, Office of Programs and 

Coordination, Office of the National 


Coordinator for Health Information 
Technology. 


(FR Doc. 06-7379 Filed 8—31—06; 8:45 am] 
BILLING CODE 4150-24-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Office of the National Coordinator for 
Health Information Technology; 
American Health Information 
Community Biosurveillance Data 
Steering Group Meeting 


ACTION: Announcement of meeting. 


SUMMARY: This notice announces the 
sixth meeting of the American Health 
Information Community Biosurveillance 
Data Steering Group in accordance with 
the Federal Advisory Committee Act 
(Pub. L. 92-463, 5 U.S.C., App.). 

DATES: September 14, 2006 from 1:30 
p.m. to 4:30 p.m. 


ADDRESSES: Mary C. Switzer Building 
(330 C Street, SW., Washington, DC 
20201), Conference Room 4090 (you 
will need a photo ID to enter a Federal 
building). 
FOR FURTHER INFORMATION CONTACT: 
http://www. hhs.gov/healthit/ahic/ 
bio_main.html. 
SUPPLEMENTARY INFORMATION: The 
meeting will be available via Internet 
access. Go to http://www.hhs.gov/ 
healthit/ahic/bio_instruct.html for 
additional information on the meeting. 
Dated: August 25, 2006. 
Judith Sparrow, 
Director, American Health Information 
Community, Office of Programs and 


Coordination, Office of the National 


Coordinator for Health Information 
Technology. 


[FR Doc. 06-7380 Filed 8-31-06; 8:45 am] 


_ BILLING CODE 4150-24-M- 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


National Task Force on Fetal Alcohol 
Syndrome and Fetal Alcohol Effect: 
Meeting 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), the Centers for Disease 
Control and Prevention (CDC), National 
Center on Birth Defects and 
Developmental Disabilities (NCBDDD) 
announces the following meeting. 

Name: National Task Force on Fetal 
Alcohol Syndrome and Fetal Alcohol 
Effect (NTFFASFAE). 

Times and Dates: September 26, 2006, 
8:30 a.m.—4:30 p.m.; September 27, 
2006, 8:36 a.m.—1 p.m. 

Place: Doubletree Atlanta Buckhead, 
3342 Peachtree Road, NE., Atlanta, 


‘Georgia 30326, telephone 404 231-1234, 


fax 404 231-3112. 

Status: Open to the public, limited 
only by the space available. The meeting 
room accommodates approximately 80 
people. 

Purpose: The Secretary is authorized 
by the Public Health Service Act, 
Section 399G, (42 U.S.C. Section 280f, 
as added by Public Law 105-392) to 
establish a National Task Force on Fetal 
Alcohol Syndrome (FAS) and Fetal 
Alcohol Effect (FAE) to: (1) Foster 
coordination among all governmental 
agencies, academic bodies and 
community groups that conduct or 
support FAS and FAE research, 
programs and surveillance; and (2) to 
otherwise meet the general needs of 
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populations actually or potentially 
impacted by FAS and FAE. 

Matters to be Discussed: Agenda items 
include: Overview of recent research on 
innovative approaches to help in 
identification and diagnosis of FAS and 
other alcohol-related 
neurodevelopmental disorders, update 
on Task Force report of evidence-based 
review of fetal altohol spectrum 
disorders prevention strategies; updates 
from the Interagency Coordinating 
Committee on Fetal Alcohol Syndrome, 
the CDC and other Federal agencies, and 
liaison representatives; and scheduling 
of the next meeting. Agenda items are 
subject to change as priorities dictate. 

For Further Information Contact: 
Mary Kate Weber, M.P.H., Designated 
Federal Official, National Center on 
Birth Defects and Developmental 
Disabilities, CDC, 1600 Clifton Road, 
NE., (E-86), Atlanta, Georgia 30333, 
telephone 404 498-3926, fax 404 498— 
3550. 

The Director, Management Analysis ~ 
and Services Office, has been delegated 
the authority to sign Federal Register 
notices pertaining to announcements of 
meetings and other committee 
management activities, for both CDC 
and the Agency for Toxic Substances 
and Disease Registry. 

Dated: August 28, 2006. 

Alvin Hall, 
Director, Management Analysis and Services 


Office, Centers for Disease Control and 
Prevention. 


[FR Doc. E6—14556 Filed 8-31-06; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


ICD-9-—CM Coordination and 
Maintenance Committee Meeting 


The National Center for Health 
Statistics (NCHS), Classifications and 
Public Health Data Standards Staff, 
announces the following meeting. 

Name: ICD-9-CM Coordination and 
Maintenance Committee meeting. 

Times and Dates: 9 a.m.—5 p.m., 
September 28-29, 2006. 

Place: Centers for Medicare and 
Medicaid Services (CMS) Auditorium, 
7500 Security Boulevard, Baltimore, 
Maryland. 

Status: Open to the public. 

Purpose: The ICD-9—CM Coordination 
and Maintenance (C&M) Committee will 
hold its final meeting of the 2006 
calendar year cycle on Thursday and 
Friday, September 28-29, 2006. The 


C&M meeting is a public forum for the 
presentation of proposed modifications 
to the International Classification of 
Diseases, Ninth-Revision, Clinical 
Modification. 

Matters To Be Discussed: Tentative 
agenda items include: 


Abnormal cytology of vagina, 

Acquired absence of cervix/uterus, 

Acquired pure red cell aplasia, 

Antenatal screening, 

Avian (bird) flu, 

Disorder/Disease of stomach index 
entries, 

E code for Fosamax and similar 
compounds, 

Fetal medicine, 

Harmful algae bloom, 

Hearing loss and speech language 
problems, 

History of stroke without residual 
deficits/TIA, 

Human Parvovirus, 

In vitro treatment status, 

Malignant ascites, 

Myotonic disorders, 

Osteonecrosis of jaw, drug induced, 

Personal history of sudden cardiac 
arrest (cardiac arrhythmia), 

Personal history of cervical dysplasia, 

Screening for HPV, 

Secondary Diabetes Mellitus (updated 
proposal), 

Septic embolism, 

TORCH infections, 

Total occlusion of peripheral vessel, 

Urinary risk factors, 

VIN and VAIN (Continuation), 

Addenda (diagnosis), 

Blood Brain Barrier, 

Coflex® interspinous 
device, 

Intracranial Pressure (ICP) Monitoring 
and Oxygen Monitoring, 

Motion Preserving Technologies, 

NeuroThera ™: Non-invasive Ischemic 
Stroke Therapy, 

Pelvic Prolapse Repair, 

Rheos Baroreflex Activating System, 


- Spy intraoperative fluorescence vascular 


angiography, 
Thoracoscopic procedures, 
TOPS ™ Facet Replacement, 
Addenda (procedures), 
ICD-10-PCS. 


Contact Person for Additional 
Information: Amy Blum, Medical 
Systems Specialist, Classifications and 
Public Health Data Standards Staff, 
NCHS, 3311 Toledo Road, Room 2402, 
Hyattsville, Maryland 20782, e-mail 
alb8@cdc.gov, telephone 301-458-4106 
(diagnosis), Mady Hue, Health 
Insurance Specialist, Division of Acute 
Care, CMS, 7500 Security Blvd., 
Baltimore, Maryland 21244, e-mail 
Marilu.Hue@cms.hhs.gov, telephone 
410-786-4510 (procedures). 


Notice: Because of increased security 
requirements CMS has instituted 
stringent procedures for entrance into 
the building by non-government 
employees. Persons without a 
government I.D. will need to show an 
official form of picture I.D., (such as a 
drivers license), and sign-in at the 
security desk upon entering the 
building. Those who wish to attend a 
specific ICD-9-CM C&M meeting in the 
CMS auditorium must submit their 
name and organization for addition to 
the meeting visitor list. Those wishing 
to attend the September 28-29, 2006 
meeting must submit their name and 
organization by September 25, 2006 for 
inclusion on the visitor list. This visitor 
list will be maintained at the front desk 
of the CMS building and used by the 
guards to admit visitors to the meeting. 
Those who attended previous ICD-9- 
CM C&M meetings will no longer be 
automatically added to the visitor list. 
You must request inclusion of your 
name prior to each meeting you attend. 
Register to attend the meeting on-line at: 
http://cms.hhs.gov/events. | 

Notice: This is a public meeting. 
However, because of fire code 
requirements, should the number of 
attendants meet the capacity of the 
room, the meeting will be closed. 

The Director, Management Analysis 
and Services Office, has been delegated 
the authority to sign Federal Register 
notices pertaining to announcements of 
meetings and other committee 
management activities, for both CDC 
and the Agency for Toxic Substances 
and Disease Registry. 

Dated: August 28, 2006. 

Alvin Hall, 

Director, Management Analysis and Services 
Office, Centers for Disease Control and. 
Prevention. 

[FR Doc. E6—-14557 Filed 8-31-06; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


Board of Scientific Counselors, 
National Center for Health Statistics 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), the Centers for Disease 
Control and Prevention (CDC), National 
Center for Health Statistics (NCHS) 
announces the following committee 
meeting. 

Name: Board of Scientific Counselors 
(BSC), NCHS. 
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Times and Dates: 11 a.m.—5:30 p.m., 
September 14, 2006. 

Place: Hubert H. Humphrey Building, 
Room 705A, 200 Independence Avenue, 
SW., Washington, DC 20201. 


8:30 a.m.—2 p.m., September 15, 2006. 

Place: NCHS Headquarters, 3311 
Toledo Road, Hyattsville, Maryland 
20782. : 

Status: Open to the public, limited 
only by the space available. The meeting 
room accommodates approximately 100 
people. 

Purpose: This committee is charged 
with providing advice and making 
recommendations to the Secretary, 
Department of Health and Human 
Services; the Director, CDC; and the 
Director, NCHS, regarding the scientific 
and technical program goals and 
objectives, strategies, and priorities of 
NCHS. 

Matters To Be Discussed: The agenda 
will include welcome remarks by the 
Director, NCHS; introductions of 
members and key NCHS staff; scientific 
presentations and discussions on the 
National Survey of Family Growth, 
implications of confidentiality 
requirements in natality and mortality 
vital statistics, and re-engineering the 
vital statistics system and role of health 
information technology; and an open 
session for comments from the public. 


Requests to make oral presentations 

_ should be submitted in writing to the 
contact person listed below by 
September 8, 2006. All requests must 
contain the name, address, telephone 
number, and organizational affiliation of 
the presenter. 

Written comments should not exceed 
five single-spaced typed pages in length 
and must be received by September 8, 
2006. 


The agenda items are subject to 
change as priorities dictate. 

Due to programmatic matters, this 
Federal Register notice is being 
published on less than 15 calendar days 
notice to the public (41 CFR 102— 
3.150(b)). 


Contact Person for More Information: 
Virginia S. Cain, Ph.D., Director of 
Extramural Research, NCHS/CDC, 3311 
Toledo Road, Room 7211, Hyattsville, 
Maryland 20782, telephone (301) 458-— 
4500, fax (301) 458-4020. 

The Director, Management Analysis 
and Services Office, has been delegated 
the authority to sign Federal Register 


notices pertaining to announcements of | 


meetings and other committee 
management activities for both CDC and 
the Agency for Toxic Substances and 
Disease Registry. 


Dated: August 28, 2006. 
Alvin Hall, 
Director, Management Analysis and Services 


Office Centers for Disease Control and 
Prevention. 


[FR Doc. E6—14629 Filed 8-31-06; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 


[Document Identifier: CMS—R-13 and CMS- 
10088] 


Agency Information Collection 
Activities: Proposed Collection; 
Comment Request 


AGENCY: Centers for Medicare & 
Medicaid Services, HHS. 

In compliance with the requirement 
of section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995, the 
Centers for Medicare & Medicaid 
Services (CMS) is publishing the 
following summary of proposed 
collections for public comment. 
Interested persons are invited to send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including any 
of the following subjects: (1) The 
necessity and utility of the proposed 
information collection for the proper 
performance of the agency’s functions; 
(2) the accuracy of the estimated 
burden; (3) ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) the use of 
automated collection techniques or 
other forms of information technology to 
minimize the information collection 
burden. 

1. Type of Information Collection 
Request: Revision of a currently 
approved collection. 

Title of Information Collection: 
Conditions of Coverage for Organ 
Procurement Organizations (OPOs) and 
Supporting Regulations in 42 CFR 
486.301-348. 

Use: Organ Procurement 
Organizations are required to submit 
accurate data to CMS through the Organ 
Procurement and Transplantation 
Network (OPTN). The data concerns the 
organ procurement activities, as well as 
various OPO business activities, 


including information on its designated . 


service area; structure; various policies, 
procedures, and protocols; and its 
quality assessment and performance 
improvement (QAPI) program. This 
information is necessary to assure 
maximum effectiveness in the 
procurement and distribution of organs. 


Form Number: CMS—R-13 (OMB#: 
0938-0688. 

Frequency: Reporting—Every 4 years 
and as needed. 


Affected Public: Not-for-profit 
institutions. 


Number of Respondents: 58. 
Total Annual Responses: 58. 
Total Annual Hours: 21,427. 


2. Type of Information Collection 
Request: Revision of a currently 
approved collection. 


Title of Information Collection: 
Notification of Fiscal Intermediaries 
(FIs) and CMS of Co-located Medicare 
Providers and Supporting Regulations 
in 42 CFR 412.22 and 412.533. 


Use: Many long term care hospitals 
(LCTHs) are co-located with other 
Medicare providers (acute care 
hospitals, inpatient rehabilitation 
facilities, skilled nursing facilities, and 
psychiatric facilities), which leads to 
potential gaming of the Medicare system 
based on patient shifting. CMS is 
requiring LTCHs to notify fiscal 
intermediaries (FIs) and CMS of co- - 
located providers. In addition, CMS has 
established policies to limit payment 
abuse that will be based on FIs tracking 
patient movement among these co- 
located providers. 


Form Number: CMS-—10088 (OMB#: 
0938-0897. 


Frequency: Reporting—as needed. 


Affected Public: Business or other for 
profit and Not-for-profit institutions. 


Number of Respondents: 200. 
Total Annual Responses: 200. 
Total Annual Hours: 50. 


To obtain copies of the supporting 
statement and any related forms for the 
proposed paperwork collections 
referenced above, access CMS’ Web site 
address at http://www.cms.hhs.gov/ 
PaperworkReductionActof1995, or e- 
mail your request, including your 
address, phone number, OMB number, 
and CMS document identifier, to 
Paperwork@cms.hhs.gov, or call the 
Reports Clearance Office on (410) 786— 
1326. 


To be assured consideration, 
comments and recommendations for the 
proposed information collections must 
be received at the address below, no 
later than 5 p.m. on October 31, 2006. 
CMS, Office of Strategic Operations and 
Regulatory Affairs, Division of 
Regulations Development—A, 
Attention: Melissa Musotto, Room C4— 
26-05, 7500 Security Boulevard, 
Baltimore, Maryland 21244-1850. 
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Dated: August 25, 2006. 
Michelle Shortt, 
Director, Regulations Development Group, 
Office of Strategic Operations and Regulatory 
Affairs. 
[FR Doc. 06-7290 Filed 8-31-06; 8:45 am] 
BILLING CODE 4120-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & ne 
Services 


[Document Identifier: CMS—R-143, CMS—R- 
247, CMS-10199, and CMS-10184] 


Agency Information Collection 
Activities: Submission for OMB 
Review; Comment Request 


AGENCY: Centers for Medicare & 
Medicaid Services, HHS. 

In compliance with the requirement 
of section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995, the 
Centers for Medicare & Medicaid 
Services (CMS), Department of Health 
and Human Services, is publishing the 
following summary of proposed 
collections for public comment. 
Interested persons are invited to send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including any 
of the following subjects: (1) The 
necessity and utility of the proposed 
information collection for the proper 
performance of the Agency’s function; 
(2) the accuracy of the estimated 
burden; (3) ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) the use of 
automated collection techniques or 
other forms of information technology to 
minimize the information collection 
burden. 

1. Type of Information Collection 
Request: Extension of a currently 
approved collection. 

Title of Information Collection: 
Medicare Physician Fee Schedule 
Geographic Practice Expense Index 
(GPCI). 

Use: This information collection is a 
survey of State insurance 
commissioners and malpractice insurers 
to acquire premium data for use in 
computing the malpractice component 
of the geographic practice cost index, a 
component of the geographic cost index 
as set forth in the Omnibus 
Reconciliation Act of 1989. The data 
collected in this information collection 
request will be used by CMS staff and 
outside contractors to update the 
Medicare physician fee schedule 
geographic practice expense index 
(MGPCI), the malpractice relative value 


units (MRVUs), and to supplement the 
updating of the malpractice component 
of the Medicare Economic Index (MEI). 
The MGPCI is one of the components of 
the GPCI, the others being physician 
work (net income), employee wages, 
office rents, medical equipment and 
supplies, and miscellaneous expenses. 
The MRVUs are one of the three 
components of the fee schedule, the 
others being physician work RVUs and 
practice expense RVUs. The GPCIs and 
fee schedule RVUs also used by other 
Federal agencies such as the Veteran’s 
Administration and the Department of 
Labor. Form Number: CMS—R-143 
(OMB#: 0938-0575). 

Frequency: Reporting—Every three 
years. 

Affected Public: State, Local or Tribal 
governments, Business or other for- 
profit and Not-for-profit institutions. 

Number of Respondents: 150. 

Total Annual Responses: 50. 

Total Annual Hours: 150. 

2. Type of Information Collection 
Request: Extension of a currently 
approved collection. 

Title of Information Collection: 
Expanded Coverage for Diabetes 
Outpatient Self-Management Training 
Services and Supporting Regulations 
Contained in 42 CFR 410.141, 410.142, 
410.143, 410.144, 410.145, 410.146, 
414.63. 

Use: According to the National Health 
and Nutrition Examination Survey 


. (NHANES), as many as 18.7 percent of 


Americans over age 65 are at risk for 
developing diabetes. The goals in the 
management of diabetes are to achieve 
normal metabolic control and reduce 
the risk of micro- and macro-vascular 
complications. Numerous epidemiologic 
and interventional studies point to the 
necessity of maintaining good glycemic 
control to reduce the risk of the 
complications of diabetes. In expanding 
the Medicare program to include 
diabetes outpatient self-management 
training services, the Congress intended 
to empower Medicare beneficiaries with 
diabetes to better manage and control 
their conditions. The Conference Report 
indicates that the conferees believed 
that ‘‘this provision will provide 
significant Medicare savings over time _ 
due to reduced hospitalizations and 


complications arising from diabetes.”’ 


(H.R. Conf. Rep. No. 105-217, at 701 
(1997)). 

Form Number: CMS—R-247 (OMB#: 
0938-818). 

Frequency: Recordkeeping and 
Reporting—On occasion. 

Affected Public: Business or other for- 
profit institutions. 
Number of Respondents: 2008. 


Total Annual Responses: 8,032; Total 
Annual Hours: 88,519. 

3. Type of Information Collection 
Request: New collection. 

Title of Information Collection: Data 
Collection for Medicare Facilities 
Performing Carotid Artery Stenting with 
Embolic Protection in Patients at High 
Risk for Carotid Endarterectomy. 

Use: CMS provides coverage for 
carotid artery stenting (CAS) with 
embolic protection for patients at high 
risk for carotid endarterectomy and who 
also have symptomatic carotid artery 
stenosis between 50% and 70% or have 
asymptomatic carotid artery stenosis > 
80% in accordance with the Category B 
IDE clinical trials regulation (42 CFR 
405.201), a trial under the CMS Clinical 
Trial Policy (NCD Manual § 310.1, or in 
accordance with the National Coverage 
Determination on CAS post approval 
studies (Medicare NCD Manual 20.7). 
Accordingly, CMS considers coverage 
for CAS reasonable and necessary 
{section 1862 (A)(1)(a) of the Social 
Security Act}. However, evidence for 
use of CAS with embolic protection for 
patients at high risk for carotid 
endarterectomy and who also have 
symptomatic carotid artery stenosis > 
70% who are not enrolled in a study or 
trial is less compelling. To encourage 
responsible and appropriate use of CAS 
with embolic protection, CMS issued a 
Decision Memo for Carotid Artery 
Stenting on March 17, 2005, indicating 
that CAS with embolic protection for 
patients at high risk for carotid 
endarterectomy and who also have 
symptomatic carotid artery stenosis > 
70% will be- covered only if performed 
in facilities that have been determined 
to be competent. In accordance with this 
criteria CMS considers coverage for CAS 
reasonable and necessary (section 
1862(A)(1)(a) of the Social Security Act). 

Form Number: CMS—10199 (OMB#: 
0938—NEW). 

Frequency: Reporting—On. 

Affected Public: Business or other for- 
profit, Not-for-profit institutions. 

Number of Respondents: 1,000. 

Total Annual Responses: 1,000. 

Total Annual Hours: 500. 

4. Type of Information Collection 
Request: New collection. 

Title of Information Collection: 
Payment Error Rate Measurement 
(PERM) of Eligibility in Medicaid and 
the State Children’s Health Insurance 
Program (SCHIP). 

Use: The Improper Payments 
Information Act (IPIA) of 2002 requires 
CMS to produce national error rates for 
Medicaid and the State Children’s 
Health Insurance Program (SCHIP). To 
comply with the IPIA, CMS will use a 
national contracting strategy in part to 


| 
| 
| 
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produce error rates for Medicaid and 
SCHIP fee-for-service and managed care 
improper payments. The Federal 
contractor will review states on a 
rotational basis so that each state will be 
measured for improper payments, in 
each program, once and only once every 
three years. 

Subsequent to the first publication, 
we determined that we will measure 
Medicaid and SCHIP in the same State. 
Therefore, states will measure Medicaid 
and SCHIP eligibility in the same year 
measured for fee-for-service and 
managed care. We believe this approach 
will advantage States through 
economies of scale (e.g. administrative 
ease and shared staffing for both 
programs reviews). We also determined 
that interim case completion timeframes 
and reporting are critical to the integrity 
of the reviews and to keep the reviews 
on schedule to produce a timely error 
rate. An additional revision is that the 
sample sizes were increased slightly in 
order to produce an equal sample size - 
per strata each month. Finally, this 
information collection request does, to a 
certain extent, duplicate Medicaid 
eligibility reviews under the Medicaid 
Eligibility Quality Control (MEQC) as 
required by section 1903(u) of the Social 
Security Act (of the Act) and we 
proposed this option in the first 
publication of this information request. 

However, CMS has not finalized its 
analysis of the associated legal and 
policy matters regarding the option to 
use the payment error rate measurement 
(PERM) reviews to satisfy MEQC 
statutory and regulatory requirements. 
We are concerned that using the PERM 
eligibility reviews to satisfy 
requirements for the MEQC program 
under 1903(u) of the Act would 
necessarily require that the data derived 

from the reviews be used to determine 
potential disallowances of Federal funds 
under the MEQC program. Therefore, 
we are still considering whether or not 
to make this option available to States. — 
We expect to make a final decision 
before the start of the eligibility reviews 
in FY 2007. However, in response to 
State resource concerns, CMS will 
provide States the option to contract out 
the PERM eligibility reviews to entities 
not actively involved in the state’s 
eligibility determination and enrollment 
activities. The supporting statement 
reflects those changes. 

As outlined in the October 5, 2005, 
interim final rule (70 FR 58260), CMS 
convened an eligibility workgroup 
comprised of the Department of Health 
and Human Services, the Office of 
Management and Budget (OMB) and 
representatives from two states. The 

Office of Inspector General (OIG) 


participated in an advisory capacity. 
The workgroup was charged to make 
recommendations for measuring 
Medicaid and SCHIP improper 
payments based on eligibility errors 
within the confines of current statute, 
with minimal impact on States’ 
resources and considering public 
comments on the August 27, 2004, 
proposed rule and the October 5, 2005, 
interim final rule. Based on the 
eligibility workgroup’s 
recommendations and public 
comments, we developed an eligibility 
review methodology that we expect will 
provide consistency in the reviews of 
active (i.e., beneficiaries receiving 
Medicaid or SCHIP) and negative cases 
(i.e., beneficiaries whose benefits were 
denied or terminated) as well as achieve 
the confidence and precision 
requirements at the national level 
required by the IPIA. 


Form Number: CMS—10184 (OMB#: 
0938-NEW). 

Frequency: Reporting—On occasion 
and Monthly. 


Affected Public: Business or other for- 
profit, Not-for-profit institutions. 


Number of Respondents: 34. 
Total Annual Responses: 1,326. 
Total Annual Hours: 535,670. 


To obtain copies of the supporting 
statement and any related forms for the 
proposed paperwork collections 
referenced above, access CMS Web site 
address at http://www.cms.hhs.gov/ 
PaperworkReductionActof1995, or e- 
mail your request, including your 
address, phone number, OMB number, 
and CMS document identifier, to 
Paperwork@cms.hhs.gov, or call the 
Reports Clearance Office on (410) 786- 
1326. 


Written comments and 
recommendations for the proposed 
information collections must be mailed 
or faxed within 30 days of this notice 
directly to the OMB desk officer: OMB 
Human Resources and Housing Branch, 
Attention: Carolyn Lovett, New 
Executive Office Building, Room 10235, 
Washington, DC 20503. Fax Number: 
(202) 395-6974. 


Dated: August 25, 2006. 
Michelle Shortt, 


Director, Regulations Development Group, 
Office of Strategic Operations and Regulatory 
Affairs. 

[FR Doc. 06—7291 Filed 8—31—06; 8:45 am] 
BILLING CODE 4120-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid 


Services 


[CMS-1535-N] 
RIN 0938-A026 


Medicare Program; Hospice Wage 


- Index for Fiscal Year 2007 


AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS. 
ACTION: Notice. 


SUMMARY: This notice announces the 
annual update to the hospice wage 
index as required by statute. This fiscal 
year 2007 update is effective from 
October 1, 2006 through September 30, 
2007. The wage index is used to reflect’ 
local differences in wage levels. The 
hospice wage index methodology and 
values are based on recommendations of 
a negotiated rulemaking advisory 
committee and were originally 
published in the August 8, 1997 Federal 
Register. 

EFFECTIVE DATE: This notice is effective 
on October 1, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Terri Deutsch, (410) 786-9462. 


SUPPLEMENTARY INFORMATION: 
I. Background 

A. General 

1. Hospice Care 


Hospice care is an approach to 
treatment that recognizes that the 
impending death of an individual 
warrants a change in the focus from 
curative care to palliative care for relief 
of pain and for symptom management. 
The goal of hospice care is to help 
terminally ill individuals continue life 


- with minimal disruption to normal 


activities while remaining primarily in 
the home environment. A hospice uses 
an interdisciplinary approach to deliver 
medical, social, psychological, 
emotional, and spiritual services 
through use of a broad spectrum of 
professional and other caregivers, with 
the goal of making the individual as 
physically and emotionally comfortable 
as possible. Counseling services and 
inpatient respite services are available 
to the family of the hospice patient. 
Hospice programs consider both the 
patient and the family as a unit of care. 
Section 1861(dd) of the Social 
Security Act (the Act) provides for 
coverage of hospice care for terminally 
ill Medicare beneficiaries who elect to 
receive care from a participating 
hospice. Section 1814(i) of the Act 
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provides payment for Medicare 
participating hospices. 


2. Medicare Payment for Hospice Care 


Our regulations at 42 CFR part 418 
establish eligibility requirements, 
payment standards and procedures, 
define covered services, and delineate 
the conditions a hospice must meet to 
be approved for participation in the 
Medicare program. Part 418 subpart G 
provides for payment in one of four 
prospectively determined rate categories 
(routine home care, continuous home 
care, inpatient respite care, and general 
inpatient care) to hospices based on 
each day a qualified Medicare 
beneficiary is under a hospice election. 


B. Hospice Wage Index 


Our regulations at § 418.306(c) require 
each hospice’s labor market to be 
established using the most current 
hospital wage data available, including 
any changes to the Metropolitan 
Statistical Areas (MSAs), definitions 
which are superceded by Core Based 
Statistical Areas (CBSAs). Section 
1814(i)(2)(D) of the Act requires 
Medicare to pay for hospice care 
furnished in an individual’s home on 
the basis of the geographic location 
where the service is furnished. We have 
interpreted this to mean that the wage 
index value used is based upon the 
location of the beneficiary’s home for 
routine home care and continuous home 
care and the location of the hospice 
agency for general inpatient and respite 
care. 

The hospice wage index is used to 
adjust payment rates for hospice 
agencies under the Medicare program to 
reflect local differences in area wage 
levels. The original hospice wage index 
was based on the 1981 Bureau of Labor 
Statistics hospital data and had not been 
updated since 1983. In 1994, because of 
disparity in wages from one 
geographical location to another, a 
committee was formulated to negotiate 
a wage index methodology that could be 
accepted by the industry and the 
government. This committee, 
functioning under a process established 
by the Negotiated Rulemaking Act of 
1990, was comprised of national 
hospice associations; rural, urban, large 
and small hospices; multisite hospices; 
consumer groups; and a government 
representative. On April 13, 1995, the 
Hospice Wage Index Negotiated 
Rulemaking Committee signed an 
agreement for the methodology to be 
used for updating the hospice wage 
index. 

In the August 8, 1997 Federal 
Register (62 FR 42860), we published a 
final rule implementing a new 


] methodology for calculating the hospice 


wage index based on the 
recommendations of the negotiated 
rulemaking committee. The committee 
statement was included in the appendix 
of that final rule (62 FR 42883). The 
hospice wage index is updated 
annually. Our most recent annual 
update occurred in the August 4, 2005 
final rule (70 FR 45130), that set forth 
updates to the hospice wage index for 
FY 2006. On September 30, 2005, we 
published a correction notice in the 
Federal Register (70 FR 57174) anda 
subsequent correction notice on 
December 23, 2005 (70 FR 76175), to 
correct technical errors that appeared in 
the August 4, 2005 final rule. 


1. Changes to Core-Based Statistical 
Areas 


The annual update to the hospice 
wage index is published in the Federal 
Register and is based on the most 
current available hospital wage data, as 
well as any changes by the Office of 
Management and Budget (OMB) to the 
definitions of MSAs. The August 4, 
2005 final rule set forth the adoption of 
the changes discussed in the OMB 
Bulletin No. 03-04 (June 6, 2003), 
which announced revised definitions 
for Micrdpolitan Statistical Areas and 
the creation of MSAs and Combined 
Statistical Areas. In adopting the OMB 


Core-Based Statistical Area (CBSA) . 


geographic designations, we provided 
for a 1-year transition with a blended 
wage index for all providers for FY 
2006. For FY 2006, the hospice wage 
index for each provider consisted of a 
blend of 50 percent of the FY 2006 
MSA-based wage index and 50 percent 
of the FY 2006 CBSA-based wage index. 
As discussed in the August 4, 2005 final 
rule, we will use the full CBSA-based 
wage index values as presented in 
Tables A and B of this notice for FY 
2007. . 

Furthermore, we continue to use the 
same methodology as discussed in the 
April 29, 2005 proposed rule (70 FR 
22394) and finalized in the August 4, © 
2005 final rule to address those 
geographic areas where there were no 
hospitals and, thus, no hospital wage 
index data on which to base the 
calculation of the FY 2007 hospice wage 
index. For FY 2007, those areas consist 
of rural Massachusetts, rural Puerto Rico 
and urban Hinesville-Fort Stewart, 
Georgia. (CBSA—25980). 
2. Raw Wage Index Values 

Raw wage index values (that is, 
inpatient hospital pre-floor and pre- 
reclassified wage index values) as 
described in the August 8, 1997 hospice 


wage index final rule (62 FR 42860), are 


subject to either a budget neutrality 
adjustment or application of the wage 
index floor. Raw wage index values of 
0.8 or greater are adjusted by the budget 
neutrality adjustment factor. Budget 
neutrality means that, in a given year, 
estimated aggregate payments for 
Medicare hospice services using the 
updated wage index values will equal 
estimated payments that would have 
been made for these services if the 1983 
wage index values had remained in 
effect. To achieve this budget neutrality, 
the raw wage index is multiplied by a 
budget neutrality adjustment factor. The 
budget neutrality adjustment factor is 
calculated by comparing what we would 
have paid using current rates and the 
1983 wage index to what would be paid 
using current rates and new wage index. 
The budget neutrality adjustment factor 
is computed and applied annually. For 
the FY 2007 hospice wage index, FY 
2006 hospice payment rates were used 
in the budget neutrality adjustment 
factor calculation. 

Raw wage index values below 0.8 are 
adjusted by the greater of: (1) The 
hospice budget neutrality adjustment 
factor; or (2) the hospice wage index 
floor (a 15 percent increase) subject to 
a maximum wage index value of 0.8. For 
example, if County A has a pre-floor, 
pre-reclassified hospital wage index 
(raw wage index value) of 0.4000 we 
would perform the following 
calculations using the budget neutrality 
factor (which for this example is 
0.060988) and the hospice wage index 
floor to determine County A’s hospice 
wage index: 

Raw wage index value below 0.8 
multiplied by the budget neutrality 
adjustment factor: 

(0.4000 x 1.060988 = 0.4244) 

Raw wage index value below 0.8 
multiplied by the hospice wage index 
floor: 

(0.400 x 1.15 = 0.4600) 

Based on these calculations, County 
A’s hospice wage index would be 
0.4600. 


3. Hospice Payment Rates 


Section 4441(a) of the Balanced 
Budget Act of 1997 (BBA) amended 
section 1814(i)(1)(C)(ii) of the Act to 
establish updates to hospice rates for 
FYs 1998 through 2002. Hospice rates 
were to be updated by a factor equal to 
the market basket index, minus 1 
percentage point. However, neither the 
BBA nor subsequent legislation 
specified the market basket adjustment 
to be used to compute payment for FY 
2007. Therefore, payment rates for FY 
2007 will be updated according to 
section 1814(i)(1)(C)(ii)(VI) of the Act, 
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which states that the update to the 
payment rates for subsequent FYs will 
be the market basket percentage for the 
fiscal year. Accordingly, the FY 2007 
update to the payment rates will be the 
full market basket percentage increase 
for FY 2007. This rate update is 
implemented through a separate 
administrative instruction and is not 
part of this notice. Historically, the rate 
update has been published through a 
separate administrative instruction 
issued annually in July to provide 
adequate time to implement system 
change requirements. Providers 
determine their payment rates by 
applying the wage index in this notice 
to the labor portion of the published 
hospice rates. 


Il. Provisions of the Notice 
A. Annual Update 


This annual update to the hospice 
wage index is effective October 1, 2006 
through September 30, 2007. In 
accordance with our regulations and the 
agreement signed with other members of 
the Hospice Wage Index Negotiated 
Rulemaking Committee, we are using 
the most current hospital data available 
to us. The FY 2006 hospital wage index 
was the most current hospital wage data 
available when the FY 2007 hospice 
wage index values were calculated. We 
used the FY 2006 pre-reclassified and 
pre-floor hospital area wage index data. 

As noted above, for FY 2007, the 
hospice wage index values will be based 
solely on the adoption of the CBSA- 
based labor market definitions and its 
wage index. We continue to use the 
most recent pre-floor and pre- 
reclassified hospital wage index data 
available (FY 2002 hospital wage data). 

Furthermore, we will continue to use 
the methodology described in the FY 
2006 final rule in the event there are no. 
hospital wage data available for urban or 
rural areas, consistent with the rationale 
outlined in the August 5, 2005 final rule 
(70 FR 45135). A detailed description of 
the methodology used to compute the 
hospice wage index is contained in both 
the September 4, 1996 proposed rule (61 
FR 46579) and the August 8, 1997 final 
rule (62 FR 42860). All wage index 
values are adjusted by a budget- 
neutrality factor of 1.063448 and are 
subject to the wage index floor 
adjustment, if applicable. We have 
completed all of the calculations 
described in section 2.B below and have 
included them in the wage index values 
reflected in Tables A and B of the 
Addendum. Specifically, Table A 
reflects the FY 2007 wage index values 
for urban areas under the CBSA 
designations. Table B reflects the FY 


2007 wage index values for rural areas — 
under the CBSA designations. | 


B. Other Issues 
1. Proxy for the hospital market. basket 


As discussed above, the hospice 
payment rates are adjusted each year 
based upon the full hospital market 
basket. The market basket currently uses 
the Bureau of Labor Statistics’ 
Employment Cost Indexes (ECIs) as 
proxies for wages, salaries and benefits. 
for private industry workers classified 
in Standard Industrial Code (SIC) 806, 
Hospitals. The ECIs were consistently 
used as the data source for wages and 
salaries and other price proxies in the 
market basket. 

Beginning in April 2006, with the 
publication of March 2006 data, the 
BLS’ ECI is using a different 
classification system, the North 
American Industrial Classification 
System (NAICS), instead of the Standard 
Industrial Classification System (SIC), 
which no longer exists. The ECIs have 
consistently been used as the data 
source for wages and salaries and other 
price proxies in the hospital market 
basket. We are not making any changes 
to the usage at this time. However, we 
welcome input on our continued use of 
the BLS ECI data in light of the BLS 
change to the NAICS-based ECI. 
Interested parties who would like to 
provide input on this issue are invited 
to do so by contacting Terri Deutsch 
(please refer to the section entitled FOR 
FURTHER INFORMATION CONTACT as the 
beginning of this document). 


2. Nomenclature Changes 


As we described in the August 4, 2005 
final rule, certain names of the CBSAs 
were changed based on OMB Bulletin 
No. 05—02 (November 2004). The name 
changes listed below do not result in 
substantive changes to the CBSA-based 
designations. Tables A and B of the 
addendum reflect the following name 
changes: 


e CBSA 36740—Orlando-Kissimmee, 
FL 


e CBSA 37620—Parkersburg- 
Marietta-Vienna, WV—OH 


e CBSA 42060—Santa Barbara-Santa 


Maria, CA 


e CBSA 13644—Bethesda- 
Gaithersburg-Frederick, MD 


e CBSA 32580—McAllen-Edinburg- 
Mission, TX 

e CBSA 26420—Houston-Sugar Land- 
Baytown, TX 


e CBSA 35644—New York-White 
Plains-Wayne, NY-NJ 


Il. Collection of 
Requirements 


This document does not impose 
information collection and record 
keeping requirements. Consequently, it 
need not be reviewed by the Office of 
Management and Budget under the 
authority of the Paperwork Reduction 
Act of 1995 (44 U.S.C. 35). 


IV. Waiver of Proposed Rulemaking 


Under the Administrative Procedure 
Act (5 U.S.C. section (553(b)(B)), we 
may waive notice and comment 
rulemaking procedures if we find good 
cause to do so (that is, notice and 
comment procedures are impracticable, 
unnecessary, or contrary to the public 
interest) and the agency incorporates a 
statement of the finding and the reasons 
for waiver in the notice issued. We are 
waiving notice and comment 
rulemaking before the provisions of this 
notice take effect. 

We find it unnecessary to undertake 
notice and comment rulemaking 
because the methodologies used to 
determine the hospice wage index have 
been previously subjected to public 
comments, and this notice merely 
reflects the application of those 
previously established methodologies. 
In this notice, we are not changing the 
methodologies, but merely performing 
the ministerial function of applying 
methodologies previously subject to 
notice and public comment. Therefore, 
we believe it is unnecessary to engage 
in notice and comment rulemaking and, 
for good cause, we waive notice and 
comment procedures. 


v. Regulatory Impact Analysis 
A. Overall Impact 


We have examined the impacts of this 
notice as required by Executive Order 
12866 (September 1993, Regulatory 
Planning and Review), the Regulatory 
Flexibility Act (RFA) (September 19, 
1980, Pub. L. 96-354), section 1102(b) of. 
the Act, the Unfunded Mandates Reform 
Act of 1995 (Pub. L. 104—4), and 
Executive Order 13132. We estimated 
the impact on hospices, as a result of the 
changes to the FY 2007 hospice wage 
index. As discussed previously, the 
methodology for computing the wage 
index was determined through a 
negotiated rulemaking committee and 
implemented in the August 8, 1997 final 
rule (62 FR 42860). This notice only 
updates the hospice wage index in 
accordance with our regulation and that 
methodology, incorporating the 
adoption of the CBSA designations used 
in the FY 2006 hospital wage index 


data. 
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e Table 1 categorizes the impact on 
hospices by various geographic and 
provider characteristics. We estimate 
that the total hospice payments will . 
increase $2,194,000 as a result of the FY 
2007 wage index values. 

e Table A reflects the FY 2007 wage — 
index values for urban areas under the 
CBSA designations. 

e Table B reflects the FY 2007 wage 
index values for rural areas under the 
CBSA designations. 

Executive Order 12866 (as amended 
by Executive Order 13258, which 
merely reassigns responsibility of 
duties) directs agencies to assess all 
costs and benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and nme 
effects, distributive impacts, and 
equity). A regulatory impact analysis 
(RIA) must be prepared for major rules 
with economically significant effects 
($100 million or more in any 1 year). We 
have determined that this notice is not 
an economically significant rule under 
this Executive Order. 

The RFA requires agencies to analyze 
options for regulatory relief of small 
businesses. For purposes of the RFA, 
small entities include small businesses, 
nonprofit organizations, and small 
governmental jurisdictions. Most 
hospices and most other providers and 
suppliers are small entities, either by 
nonprofit status or by having revenues 
of $6 million to $29 million in any 1 
year (for details, see the Small Business 
Administration’s regulation at 65 FR 
69432, that sets forth size standards for 
health care industries). For purposes of 
the RFA, most hospices are small 
entities. As indicated in Table 1 below, 
there are 2,810 hospices. Approximately 
70 percent of Medicare certified 
hospices are identified as voluntary, 
government, or other agencies and, 
therefore, are considered small entities. 
Because the National Hospice and 
Palliative Care Organization estimates 
that approximately 79 percent of 
hospice patients are Medicare 
beneficiaries, we have not considered 
other sources of revenue in this 
analysis. Furthermore, the wage index 
methodology was previously 
determined by consensus, through a 
negotiated rulemaking committee that 
included representatives of national 
hospice associations; rural, urban, large 
and small hospices; multisite hospices; 
and consumer groups. Based on all of 
the options considered, the committee 
agreed on the methodology described in 
the committee statement, and it was 
adopted into regulation in the August 8, 


1997 final rule. In developing the 
process for updating the wage index in 
the 1997 final rule, we considered the 
impact of this methodology on small 
entities and attempted to mitigate any 
potential negative effects. 

In addition, section 1102(b) of the Act 
requires us to prepare a regulatory 
impact analysis if a rule may have a 
significant impact on the operations of 
a substantial number of small rural 
hospitals. This analysis must conform to 
the provisions of section 604 of the 
RFA. For purposes of section 1102(b) of 
the Act, we define a small rural hospital 
as a hospital that is located outside an 
MSA and has fewer than 100 beds. We 
have determined that this notice would 
not have a significant impact on the 
operations of a substantial number of 
small rural hospitals. 

Section 202 of the Unfunded 
Mandates Reform Act of 1995 also 
requires that agencies assess anticipated 
costs and benefits before issuing any 
rule that may result in expenditure in 
any 1 year by State, local, and tribal - 
governments, in the aggregate, or by the 
private sector, of $110 million or more. 
This notice is not anticipated to have an 
effect on State, local, or tribal 
governments or on the private sector of 
$110 million or more. 

Executive Order 13132 establishes 
certain requirements that an agency 
must meet when it promulgates a 


- proposed rule (and subsequent final 


rule) that imposes substantial direct 
requirement costs on State and local 
governments, preempts State law, or 
otherwise has Federalism implications. 
We have reviewed this notice under the 
threshold criteria of Executive Order 
13132, Federalism, and have 
determined that it would not have an 
impact on the rights, roles, and 
responsibilities of State, local, or tribal 
governments. 

In accordance with the provisions of 
Executive Order 12866, this regulation 
was reviewed by the Office of 
Management and Budget. 


B. Anticipated Effects 
The impact analysis of this notice 


represents the projected effects of the 


changes in the hospice wage index from 
FY 2006 to FY 2007. We estimate the 


effects by estimating payments for FY 


2007 utilizing the FY 2007 wage index 


values and the full implementation of 
the CBSA designations while holding all 


other payment variables constant. 
We note that certain events may 


combine to limit the scope or accuracy 
of our impact analysis, because such an - 
analysis is future oriented and, thus, 
susceptible to forecasting errors due to 
other changes in the forecasted impact 


time period. The nature of the Medicare 
program is such that the changes may 
interact, and the complexity of the 
interaction of these changes could make 
it difficult to predict accurately the full 
scope of the impact upon hospices. 

For the purposes of this notice, we 
compared estimated payments using the 
FY 1983 hospice wage index to 
estimated payments using the FY 2007 
wage index and determined the hospice 
wage index to be budget neutral. Budget 
neutrality means that, in a given year, 
estimated aggregate payments for 
Medicare hospice services using the FY 
2007 wage index would equal'estimated 
aggregate payments that would have 
been made for the same services if the 
1983 wage index had remained in effect. 
Budget neutrality to 1983 does not 
imply that estimated payments would 
not increase since the budget neutrality 
applies only to the wage index portion 
and not the total payment rate, which 
accommodates inflation. 

As discussed above, we use the latest 
claims file available to us to develop the 
impact table when we issue the annual 
yearly wage index update. For the 
purposes of this notice, we used data 
obtained from the National Claims 
History file of all FY 2005 claims 
processed through March 2006 since 
this was the latest file available. We 
deleted bills from hospices that have 
since closed. This impact analysis 
compares hospice payments using the 
FY 2006 hospice wage index to the 
estimated payments using the FY 2007 
wage index. We note that estimated 
payments for FY 2007 are determined 
by using the wage index for FY 2007 
and payment rates for FY 2006. As 
noted in previous sections, payment 
rates for FY 2007 are published through 
administrative issuance. 

Table 1 demonstrates the results of 
our analysis. In column 1 we indicate 
the number of hospices included in our 
analysis. In column 2 of Table 1, we 
indicate the number of routine home 
care days that were included in our 
analysis, although the analysis was 
performed on all types of hospice care. 
Column 3 estimates payments using the 
FY 2006 transitional wage index values 
and the FY 2006 payment rates. Column 
4 estimates payments using FY 2007 
CBSA based wage index values as well 
as the FY 2006 payment rates. Column 
5, which compares columns 3 and 4, 
shows the percent change in estimated 
hospice payments made based on the 
category of the hospice. 

Table 1 also categorizes hospices by 
various geographic and provider 
characteristics. The first row displays 
the aggregate result of the impact for all 
Medicare-certified hospices. The second 
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and third rows of the table categorize 
hospices according to their geographic 
location (urban and rural). Our analysis 
indicated that there are 1,849 hospices 
located in urban areas and 961 hospices 
- located in rural areas. The next two 
groupings in the table indicate the 
number of hospices by census region, 
also broken down by urban and rural 
hospices. The sixth grouping shows the 
impact on hospices based on the size of 
the hospice’s program. We determined 
that the majority of hospice payments 
are made at the routine home care rate. 
Therefore, we based the size of each 
individual hospice’s program on the 
number of routine home care days 
provided in FY 2006. The next grouping 
shows the impact on hospices by type 
of ownership. The final grouping shows 
the impact on hospices defined by 
whether they are provider-based or 
freestanding. As indicated in Table 1 
below, there are 2,810 hospices. 
Approximately 78 percent of Medicare- 
certified hospices are identified as 
voluntary, government, or other 
agencies and, therefore, are considered 
small entities. Because the National 
Hospice and Palliative Care 
Organization estimates that 
approximately 79 percent of hospice 
patients are Medicare beneficiaries, we 
have not considered other sources of 
revenue in this analysis. Furthermore, 
the wage index methodology was 
previously determined by consensus, 
through a negotiated rulemaking 
committee that included representatives 
of national hospice associations; rural, 
urban, large, and small hospices; 
‘multisite hospices; and consumer 
groups. Based on all of the options 
considered, the committee agreed on the 
methodology described in the 
committee statement, and it was 
adopted into regulation in the August 8, 
1997 final rule. In developing the 
process for updating the wage index in 
the 1997 final rule, we considered the 
impact of this methodology on small 
entities and attempted to mitigate any 
potential negative effects. 
As stated previously, the following 
discussions are limited to demonstrating 
- trends rather than projected dollars. We 
used the CBSA designations and wage 
indices as well as the data from FY 2005 
claims processed through March 2006 in 
developing the impact analysis. For FY 
2007 the wage index and the 


implementation of the CBSA 
designations for geographical variations 
are the variables that differ between the 
FY 2006 payments and the FY 2007 
estimated payments. FY 2006 payment 
rates are used for both FY 2006 actual 
payments and the FY 2007 estimated 
payments. The FY 2007 payment rates 
will be adjusted to reflect the full FY 
2007 hospital market basket, as required 
by section 1814(i)(1)(C)(ii)(VID) of the 
Act. As previously noted, we publish 
these rates through administrative 
issuances. As discussed in the FY 2006 
final rule (70 FR 45129), hospice 
agencies may utilize various wage 
indices to compute their payments 
based ‘on the geographic location of the 
beneficiary for routine and continuous 
home care or the CBSA for the location 
of the hospice agency for respite and 
general inpatient care. For this analysis, 
we use payments to the hospice in the 
aggregate based on the location of the 
hospice. The impact of hospice wage 
index changes have been analyzed 
according to type of hospice, geographic 
location, type of ownership, hospice 
base, and hospice size. 

Our analysis shows that most 
hospices are in urban areas and provide 
the vast majority of routine home care 
days. Most hospices are medium sized 
followed by large hospices. Hospices are 
almost equal in numbers by ownership 
with 1,276 designated as voluntary and 
1,231 as proprietary. The vast majority 
of hospices are freestanding. 


1. Hospice Size 


Under the Medicare hospice benefit, 
hospices can provide four different _ 
levels of care days. The majority of the 
days provided by a hospice are routine 
home care days (RHC) representing over 
70 percent of the services provided by 
a hospice. Therefore, the number of 
routine home care days can be used as 
a proxy for the size of the hospice, that 
is, the more days of care provided, the 


_ larger the hospice. As discussed in the 


August 4, 2005 final rule, we currently 
use three size designations to present 
the impact analyses. The three 
categories are: small agencies having 0 
to 3,499 RHC days; medium agencies 
having 3,500 to 19,999 RHC days; and 
large agencies having 20,000 or more 
RHC days. 

Using RHC days as a proxy for size, 
our analysis indicates that the wage 


index update on all hospice agencies by 
size is anticipated to have virtually no 
impact with a slight increase of 0.1 
percent anticipated for medium sized 
hospices while no change is anticipated 
for small or large hospices. 


2. Geographic Location 


Our analysis demonstrates that the FY 
2007 CBSA-based wage index will result 
in little change in estimated payments 
with urban hospices anticipated to 
experience a slight increase of 0.1 
percent while rural hospices are 
anticipated to experience a slight 
decrease of 0.4 percent. The greatest 
increase of 1.0 percent in urban 
hospices is anticipated to be 
experienced by the Pacific region while 
the West North Central is anticipated to 
experience the greatest urban decrease 
of 0.6 percent. Slight decreases are 
anticipated in urban New England, 
South Atlantic, East North Central and 
Mountain regions while increases are 
anticipated in urban Middle Atlantic, 
East South Central, West South Central 
and Puerto Rico. 

For rural hospices, the New England 
region is anticipated to receive the 
highest increase of 2.1 percent followed 
by the Pacific region with a 1.0 percent 
increase in estimated payments. 
Conversely, the mountain region is 
anticipated to receive the greatest 
decrease of 1.8 percent followed by the 
South Atlantic region of 1.0 percent. 
Decreases are also anticipated for rural 
Middle Atlantic, East South Central, 
West North Central and West South 
Central regions. Rural East North 
Central and Puerto Rico are anticipated 
to remain unchanged. 


3. Type of Ownership 


By type of ownership, government 
and proprietary hospices are anticipated 
to experience an increase in anticipated 
payments of 0.4 and 0.1 percent 
respectively. Voluntary hospices are 
anticipated to remain unchanged. 


4. Hospice Base 


For hospice-based facilities, decreases 
in payment are anticipated for skilled 
nursing facility and hospital based 
hospices of 0.7 and 0.1 percent 
respectively. Freestanding and home 
health agency based hospices are . 
anticipated to remain unchanged. 
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TABLE 1 - IMPACT OF HOSPICE WAGE INDEX CHANGE 
Payments Estimated 
Number of using FY Payments using Percent 
Routine Home 2006 Wage FY 2007 CBSA Change in 
g Number of Care Days in Index in Wage Index in Hospice 
Hospices . Thousands Thousands thousands Payments 
(1) (2) (3) (4) 
cE ALL HOSPICES 2,810 53,603 7,765,547 7,767,741 0.0% 
: URBAN HOSPICES 1,849 45,932 6,827,342 6,832,957 0.1% 
e RURAL HOSPICES 961 7,671 938,204 934,784 -0.4% 
a BY REGION — URBAN: 
F "NEW ENGLAND 106 1,504 259,757 258,616 -0.4% 
: MIDDLE ATLANTIC 189 4,470 700,582 704,148 0.5% 
_ SOUTH ATLANTIC 258 | 9,780 1,539,415 1,538,001 -0.1% 
7 EAST NORTH CENTRAL 276 6,735 1,002,669 999,083 -0.4% 
S EAST SOUTH CENTRAL 143 3,737 487,524 488,064 0.1% 
a WEST NORTH CENTRAL 137 2,902 389,149 386,909 -0.6% 
d WEST SOUTH CENTRAL 323 6,528 891,832 892,911 0.1% 
q MOUNTAIN 162 3,904 587,895 587,411 -0.1% 
q PACIFIC 221 5,727 912,982 921,991 1.0% 
4 PUERTO RICO 34 646 55,537 55,823 0.5% 
4 BY REGION — RURAL: 
; NEW ENGLAND 26 129 17,685 18,057 2.1% 
: MIDDLE ATLANTIC 43 378 47,043 46,915 -0.3% 
4 SOUTH ATLANTIC 122 1,438 179,819 177,968 -1.0% 
d EAST NORTH CENTRAL 138 968 122,250 122,270 0.0% 
LE EAST SOUTH CENTRAL 134 1,796 211,368 211,242 -0.1% 
4g WEST NORTH CENTRAL 183 821 101,330 101,202 -0.1% 
' WEST SOUTH CENTRAL 158 1,207 137,121 136,499 -0.5% 
: MOUNTAIN 105 595 76,201 74,793 -1.8% 
PACIFIC 51 332 44.818 45,270 1.0% 
PUERTO RICO * 1 7 569 + 569. 0.0% 
y ROUTINE HOME CARE DAYS: 
4 0- 3499 DAYS (small) 678 1,120 146,294 146,356 0.0% 
3500—19,999 DAYS (medium) 1,341 13,377 1,805,840 1,807,522 0.1% 
q 20,000+ DAYS (large) 791 39,106 5,813,413 5,813,862 0.0% 
TYPE OF OWNERSHIP: 
a VOLUNTARY 1,276 26,390 3,934 866 3,933,533 0.0% 
4 PROPRIETARY 1,231 24,935 3,504,382 3,508,074 0.1% 
GOVERNMENT 192 926 121,392 121,838 0.4% 
e OTHER 111 1,351 204,907 204,295 -0.3% 
HOSPICE BASE: 
a FREESTANDING 1,595 38,881 5,620,664 5,623,024 0.0% 
2 HOME HEALTH AGENCY 654 8,603 | 1,260,382 1,260,929 0.0% 
d HOSPITAL 548 5,940 856,811 856,285 -0.1% 
SKILLED NURSING FACILITY 13 178 27,690 27,503 -0.7% 


: Note: FY 2006 payment rates were used for estimated payments for FY 2007. FY 2007 
: payment rates will be adjusted to reflect the full hospital market basket and will be 
: promulgated through administrative issuance. 
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C. Conclusion 


Our impact analysis compared 
hospice payments by using the FY 2006 
wage index to the estimated payments 
using the FY 2007 wage index. Through 
the analysis, we estimate that total 
hospice payments will increase from FY 
2006 by $2,194,000. Additionally, we 
compared estimated payments using the 
FY 1983 hospice wage index to 
estimated payments using the FY 2007 
wage index and determined the current 
hospice wage index to be budget 


neutral, as required by the negotiated 
rulemaking committee. As noted above, 
the payment rates used reflect the FY 
2006 rates. The FY 2007 payment rates 
will be adjusted to reflect the full FY 
2007 hospital market basket, as required 
by secticn 1814(i)(1)(C)(ii)(VI) of the 
Act. We publish these rates through 
administrative issuances. 


In accordance with the provisions of 
Executive Order 12866, this regulation 
was reviewed by the Office of 
Management and Budget. 


(Catalog of Federal Domestic Assistance 
Program No. 93.773, Medicare—Hospital 
Insurance; and Program No. 93.774, 
Medicare—Supplementary Medical 
Insurance Program) 

Dated: July 25, 2006. 
Mark B. McClellan, | 
Administrator, Centers for Medicare & 
Medicaid Services. 

Approved: August 21, 2006. 
Michael O. Leavitt, 
Secretary. 
BILLING CODE 4120-01-P 
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CBSA ; Urban Area Wage 
Code (Constituent Counties or County Equivalents)’ Index’ 


10180 Abilene, TX 0.8397 
Callahan, TX 

Jones, TX 
Taylor, TX 


10380. Aguadilla-Isabela-San Sebastian, PR 0.5449 
Aguada, PR 
Aguadilla, PR 
Moca, PR 

Isabela, PR 
Lares, ‘PR 

Rincén, PR 

San Sebastian, PR 
Anasco, PR 


10420 | Akron, OH 0 95a: 
Portage, OH 
Summit, OH 


10500 Albany, GA 0.9175 
Dougherty, GA 
Lee, GA 
Baker, GA 
Terrell, GA 
Worth, GA 


10580 Albany-Schenectady-Troy, NY 0.9134 
Albany, NY ; 
Rensselaer, NY 
Saratoga, NY 
Schenectady, NY 
Schoharie, NY 


10740 Albuquerque, NM ye 1.0298 
Bernalillo, NM 
Sandoval, NM 
Valencia, NM 
Torrance, NM 


10780 Alexandria, LA 0.8543 
Rapides, LA 
Grant, LA 


10900 Allentown-Bethlehem-Easton, PA-NJ 1.0441 
Carbon, PA 
Lehigh, PA 
Northampton, PA 
Warren, NJ 


11020 Altoona, PA 0.9511 
Blair, PA 
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Urban Area 


(Constituent Counties or Count valents)’ 


Amarillo, TX 
Potter, TX 
Randall, TX 
Armstrong, TX 
Carson, TX 


Ames, IA 
Story, IA 


Anchorage, AK 
Anchorage, AK 
Matanuska-Susitna, AK 


Anderson, IN 
Madison, IN 


Anderson, SC 
Anderson, SC 


Ann Arbor, MI 
Washtenaw, MI 


Anniston-Oxford, AL 
Calhoun, AL 


Appleton, WI 
Calumet, WI 
Outagamie, WI 


Asheville, NC 
Buncombe, NC 
Madison, NC 
Haywood, NC 
Henderson, NC 


Athens-Clarke County, GA 
Clarke, GA 
Madison, GA 
Oconee, GA 
Oglethorpe, GA 


52088 | 
Code Index’ 
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CBSA . 


Code 


Urban -Area 


12060 


Barrow, GA 

Bartow, GA 

Carroll, GA 

Cherokee, GA 

Clayton, GA 

Cobb, GA 

Coweta, GA 

De Kalb, GA 

Douglas, GA 

Fayette, GA 

Forsyth, GA 
Fulton, GA 
Gwinnett, GA 

Henry, GA 

Newton, GA 

Paulding, 

Pickens, GA 

Rockdale, GA 

Spalding, GA 

Walton, GA 


- Butts, GA 


Dawson, GA 
Haralson, GA 
Heard, GA 
Jasper, GA 
Lamar, GA 
Meriwether, GA 
Pike, GA 


(Constituent Counties or County Equivalents) * 
Atlanta-Sandy Springs-Marietta, GA © 


12100 


Atlantic City, NJ 
Atlantic, NJ 


1.2352 


12220 


Auburn-Opelika, AL 
Lee, AL 


0.8614 


12260. 


Augusta-Richmond County, GA-SC 


Aiken, SC 
Columbia, GA 
Edgefield, SC 
McDuffie, GA 
Richmond, GA 
Burke, GA 


1.0366 


12420 


Austin-Round Rock, TX 
Bastrop, TX 
Caldwell, TX 
Hays, TX 
Travis, TX 
Williamson, TX 


1.0036 


12540 


Bakersfield, CA 
Kern, CA 


1.1134 


Index’ 
1.0414 
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Urban Area 
(Constituent Counties or County Equivalents)’ 


Baltimore-Towson, MD 
Anne Arundel, MD 
Baltimore, MD 
Baltimore City, MD 
Carroll, MD 
Harford, MD 
Howard, MD 
Queen Anne‘s, MD 


Bangor, ME 
Penobscot, ME 


Barnstable Town, MA 
Barnstable, MA 


Baton Rouge, LA 
Ascension, LA 
East Baton Rouge Parish, LA 
Livingston, LA 
West Baton Rouge Parish, LA 
East Feliciana, LA 
Iberville, LA 
Pointe Coupee, LA 
St. Helena, LA 
West Feliciana, LA 


Battle Creek, MI 
Calhoun, MI 


Bay City, MI 
Bay, MI 


Beaumont-Port Arthur, TX 
Hardin, TX 
Jefferson, TX 
Orange, TX 


Bellingham, WA 
Whatcom, WA 


Bend, OR 
Deschutes, OR 


Bethesda-Gaithersburg-Frederick, MD 
Frederick, MD 
Montgomery, MD 


Billings, MT 
Carbon, MT 
Yellowstone, MT 


Binghamton, NY 
Broome, NY 
Tioga, NY 


52090 
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Urban Area 


(Constituent Counties or County Equivalents) 


Birmingham-Hoover, AL 
Blount, AL 
Jefferson, AL 
Shelby, AL 
St. Clair, AL 
Bibb, AL 
Chilton, AL 
Walker, AL 


Index’ 


0.9527 


13900 


Bismarck, ND 
Burleigh, ND 
Morton, ND 


0.8055 


13980 


Blacksburg-Christiansburg-Radford, VA 
Giles, VA 
Montgomery, VA 
Pulaski, VA 
Radford City, VA 


0.8459 


14020 


‘Bloomington, IN 


Greene, IN 
Owen, IN 
Monroe, IN 


0.8983 


14060 


Bloomington-Normal, IL 
McLean, IL 


0.9651 


14260 


Boise City-Nampa, ID 
Ada, ID 
Canyon, ID 
Boise, ID 
Gem, ID 
Owyhee, ID 


0.9626 


14484 


Boston-Quincy, MA 
Norfolk, MA 
Plymouth, MA 
Suffolk, MA 


1.2292 


14500 


Boulder, CO 
Boulder, CO 


1.0352 


14540 


Bowling Green, KY 
Edmonson, KY 
Warren, KY 


0.8732 


14740 


Bremerton-Silverdale, WA 
Kitsap, WA 


.1352 


14860 


[Bridgeport -Stamford-Norwalk, CT 


Fairfield, CT 


15180 


Brownsville-Harlingen, TX 
Cameron, TX 


15260 


Brunswick, GA 
Brantley, GA 
Glynn, GA 

McIntosh, GA 


-9902 
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Urban Area 
(Constituent Counties or County Equivalents) ’ 


Buffalo-Niagara Falls, NY 
Erie, NY 
Niagara, NY 


Burlington, NC 
Alamance, NC 


Burlington-South Burlington, VT 
Chittenden, VT 
Franklin, VT 
Grand Isle, VT 


Cambridge-Newton-Framingham, MA 
Middlesex, MA 


Camden, NJ 
Burlington, NJ 
Camden, NJ 
Gloucester, NJ 


Canton-Massillon, OH 
Carroll, OH 
Stark, OH 


Cape Coral-Fort Myers, FL 
Lee, FL ; 


Carson City, NV 
Carson City, NV 


Casper, WY 
Natrona, WY 


Cedar Rapids, IA 
Linn, IA 
Benton, IA 
Jones, IA 


Champaign-Urbana, IL 
Champaign, IL 
Ford, IL 
Piatt, IL 


Charleston, WV 
Kanawha, WV 
Putnam, WV 
Boone, WV 
Clay, WV 
Lincoln, WV 


Charleston-North Charleston, SC 
Berkeley, SC 
Charleston, SC 
Dorchester, SC 


52092 
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Urban Area 
(Constituent Counties or County Equivalents)’ 


Charlotte-Gastonia-Concord, NC-SC 
Cabarrus, NC 
Gaston, NC 
Mecklenburg, NC 
Union, NC 
York, 
Anson, NC 


Charlottesville, VA 
Albemarle, VA 
Charlottesville City, VA 
Fluvanna, VA 
Greene, VA 
Nelson, VA 


Chattanooga, TN-GA 
Catoosa, GA 
Dade, GA 
Hamilton, TN 
Marion, TN 
Walker, GA 
Sequatchie, TN 


Cheyenne, WY 
Laramie, WY 


Chicago-Naperville-Joliet, IL 
Cook, IL 
De Kalb, IL 
Du Page, IL 
Grundy, IL 
Kane, IL 
Kendall, IL 
McHenry, IL 
Will, IL 


Chica, CA 
Butte, CA 


Cincinnati-Middletown, OH-KY-IN 
Boone, KY 
Brown, OH 
Campbell, 

Clermont, 
Dearborn, 
Gallatin, | 
Grant, KY 
Hamilton, OH 
Kenton, KY 
Ohio, IN 
Pendleton, KY 
Warren, OH 
Franklin, IN 
Bracken, KY 
Butler, OH | 


52093 
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CBSA 
Code 


Urban Area 
(Constituent Counties or County Equivalents) ’* 


17300 


Clarksville, TN-KY 
Christian, KY 
Montgomery, TN 
Stewart, TN 
Trigg, KY 


17420 


Cleveland, TN 
Bradley, TN 
Polk, TN 


0.8655 


17460 


Cleveland-Elyria-Mentor, OH 
Cuyahoga, OH 
Geauga, OH 
Lake, OH 
Lorain, OH 
Medina, OH 


0.9798 


17660 


Coeur d'Alene, ID 
Kootenai, ID 


1.0259 


17780-° 


College Station-Bryan, TX 
Brazos, TX 
Burleson, TX 
Robertson, TX 


0.9465 


17820 


Colorado Springs, CO 
El Paso, CO 
Teller, CO 


1.0069 | 


17860 


Columbia, MO 
Boone, MO 
Howard, MO 


0.8874 


17900 


Columbia, SC 
Lexington, SC 
Richland, SC 
Calhoun, SC 
Fairfield, SC 
Kershaw, SC 
Saluda, SC 


0.9632 


17980 


Columbus, GA-AL 
Chattahoochee, GA 
Harris, GA 
Muscogee, GA 
Russell, AL 
Marion, GA 


0.9103 


18020 


Columbus, IN. 
Bartholomew, IN 


1.0196 


52094 | 
Index’ 
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Urban Area 


Columbus, OH 
Delaware, OH 
Fairfield, OH 
Franklin, OH 
Licking, OH 
Madison, OH . 
Pickaway, OH 
Morrow, OH 
Union, OH 


(Constituent Counties or County Equivalents) ’ 


Index’ 


1.0486 


18580 


Corpus Christi, TX 
Nueces, TX 
San Patricio, TX 
Aransas, TX 


0.9092 


18700 


Corvallis, OR 
Benton, OR 


1.1410 


19060 


Cumberland, MD-WV 
Allegany, MD 
Mineral, WV 


0.9908 


19124 


Dallas-Plano-Irving, TX 

Collin, TX 

Dallas, TX 

Denton, TX 

Ellis, TX 

Hunt, 

Kaufman, TX 

Rockwall, TX 

Delta, TX 


1.0877 


19140 


Dalton, GA 
Murray, GA 
Whitfield, GA 


0.9655 


19180 


Danville, IL 
_ Vermilion, IL 


0.9601 


19260 


Danville, VA 
Danville City, VA 
Pittsylvania, VA 


0.9028 


19340 


Davenport-Moline-Rock Island, IA-IL 
Henry, IL 
Rock Island, IL. 
Scott, IA 
Mercer, IL 


0.9278 


19380 


Dayton, OH 
Greene, OH 
Miami, OH 
Montgomery, OH 
Preble, OH 


0.9639 


19460 


Decatur, AL 
Lawrence, AL 
Morgan, AL 


0.9006 


| 52095 
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Urban Area 
Code (Constituent Counties or County Equivalents) Index’ 
19500 Decatur, IL : 0.8579 
Macon, IL 
19660 Deltona-Daytona Beach-Ormond Beach, FL 0.9889 |- 
Volusia, FL 
19740 Denver-Aurora, CO ; 1.1403 
Adams, CO 
Arapahoe, CO 
Broomfield, CO 
Denver, CO 
Douglas, CO. 
Jefferson, CO 
Clear Creek, CO 
Elbert, CO 
Gilpin, CO 
Park, CO ; 
19780 Des Moines, IA > i 1.0282 
Dallas, IA 
Polk, IA 
Warren, IA 
Guthrie, IA 
Madison, IA ; 
19804 Detroit-Livonia- See, Mr 1.1085 
Wayne, MI 
20020 Dothan, AL 0.8211 
Geneva, AL 
Henry, AL 
Houston, AL 
20100 Dover, DE. 1.0396 
Kent, DE 
20220 Dubuque, IA 63%, 0.9597 
Dubuque, IA 
20260 -{|Duluth, MN-WI 1.0861 
Douglas, WI 
St. Louis, MN 
; Carlton, MN 
20500 Durham, NC 1.0894 
-Chatham, NC 
Durham, NC 
Orange, NC 
Person, NC 
20740 Eau Claire, WI 0.9785 
Chippewa, WI 
Eau Claire, WI 
20764 Edison, NJ 1.1963 
Middlesex, NJ 
Somerset, NJ 
Monmouth, NJ 
Ocean, NJ 
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CBSA 
Code 


Urban Area 
(Constituent Counties or County Equivalents)’ 


20940 


El Centro, CA 
Imperial, CA 


21060 


Elizabethtown, KY 
Hardin, KY 
Larue, KY 


21140 


Elkhart-Goshen, IN 
Elkhart, IN 


21300 


Elmira, NY 
Chemung, NY 


21340 


El Paso, TX 
El Paso, TX 


21500 


Erie, PA 
Erie, PA 


21604 


Essex County, MA 
Essex, MA ‘ 


21660 


Eugene-Springfield, OR 
Lane, OR 


21780 


Evansville, IN-KY 
Gibson, IN 
Henderson, KY 
Posey, IN 
Vanderburgh, IN 
Warrick, IN 
Webster, KY 


21820 


Fairbanks, AK 
Fairbanks North Star, AK 


1.2132 


21940 


Fajardo, PR 
Ceiba, PR 
Fajardo, PR 
Luquillo, PR 


0.4776 


22020 


Fargo, ND-MN 
Cass, ND 
Clay, MN 


0.9024 


22140 


Farmington, NM 
San Juan, NM 


0.9049 


22180 


Fayetteville, NC 
Cumberland, NC 
Hoke, NC 


1.0013 


22220 


Fayetteville-Springdale-Rogers, AR-MO 
Benton, AR 
Washington, AR 
‘Madison, AR 
McDonald, MO 


0.9211 


22380 


Flagstaff, AZ 
Coconino, AZ 


- 1.2859 


22420 


Flint, MI 


Genesee, MI 


& | 
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Urban Area 
(Constituent Counties or County Equivalents)’ 


Florence, SC 
Darlington, SC 
Florence, SC 


Florence-Muscle Shoals, AL 
Colbert, AL 
Lauderdale, AL 


Fond Du Lac, WI 
Fond Du Lac, WI 


Fort Collins-Loveland, CO 
Larimer, CO 


Ft Lauderdale-Pompano Beach-Deerfield Beach, FL 
Broward, FL 


Fort Smith, AR-OK 
Crawford, AR 
Sebastian, AR 
Sequoyah, OK 
Franklin, AR 
Le Flore, OK 


23020 


Fort Walton Beach-Crestview-Destin, FL 
Okaloosa, FL 


0.9435) 


23060 


Fort Wayne, IN 
Allen, IN 

Wells, IN 
Whitley, IN 


1.0414 


23104 


‘Fort Worth-Arlington, TX 


Johnson, TX 
Parker, TX 
Tarrant, TX 
Wise, TX 


1.0088 


23420 


Fresno, CA 
Fresno, CA 


-2.1207 


23460 


Gadsden, AL 
Etowah, AL 


0.8442 


23540 


Gainesville, FL 
Alachua, FL 
Gilchrist, FL 


0.9984 


°23580 


Gainesville, GA 
Hall, GA 


0.9437 


23844 


Gary, IN 
Lake, IN 
Porter, IN 
Jasper, IN 
Newton, IN 


0.9931 


24020 


Glens Falls, NY 
Warren, NY 
Washington, NY 


0.9102 


24140 


Goldsboro, NC 
Wayne, NC 


‘0.9332 


52098 | 

Index’ 
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Code 


Urban Area 
(Constituent Counties or County Equivalents)” 


24220 


Grand Forks, ND-MN 
Grand: Forks, ND 
Polk, MN 


24300 


Grand Junction, CO 
Mesa, CO 


24340 


Grand Rapids-Wyoming, 
Kent, MI 

Barry, MI 

Ionia, MI 

‘Newaygo, MI 


24500 


Great Falls, MT 
Cascade, MT 


24540 


Greeley, CO 
Weld, CO 


24580 


Green Bay, WI 
Brown, WI 
Kewaunee, WI 
Oconto, WI 


24660 


Greensboro-High Point, NC 
Guilford, NC 
Randolph, NC 
Rockingham, NC 


0.9682 


24780 


Greenville, NC 
Pity, 
Greene, NC 


1.0023 


24860 


Greenville, SC 
Greenville, SC 
Pickens, SC 
Laurens, SC 


1.0663 


25020 


Guayama, PR 
Arroyo, PR 
Guayama, PR 
Patillas, PR 


0.3658 


25060 


25180 


Gulfport-Biloxi, MS 
Hancock, MS 
Harrison, MS 
Stone, MS 


0.9496 


Hagerstown-Martinsburg, MD- wv 
Washington, MD 
Morgan, WV 
‘Berkeley, WV 


1.0091 


25260 


Hanford-Corcoran, CA 
Kings, CA 


1.0673 


25420 


Harrisburg-Carlisle, PA 
Cumberland, PA 
Dauphin, PA 

Perry, PA 


0.9904] 


52099 
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CBSA 
Code 


Urban Area 


(Constituent Counties or County Equivalents) ’ 


25500 


Harrisonburg, VA 
Harrisonburg City, VA 
Rockingham, VA 


25540 


Hartford-West Hartford-East Hartford, CT 


Hartford, CT 
Litchfield, CT 
Middlesex, CT 
Tolland, CT 


25620 


Hattiesburg, MS 
Forrest, MS 
Lamar, MS 
Perry, MS 


0.8083 


25860 


Hickory-Lenoir-Morganton, NC 
Alexander, NC 
Burke, NC 
Caldwell, NC 
Catawba, NC 


0.9487 


25980 


Hinesville-Fort Stewart, GA 
Liberty, GA 
Long, GA 


0.9782 


26100 


Holland-Grand Haven, MI 
Ottawa, MI 


9630 


26180 


Honolulu, HI 
Honolulu, HI 


26300 


Hot Springs, AR 
Garland, AR 


-9576 


26380 


Houma-Bayou Cane-Thibodaux, LA 
Lafourche, LA 
Terrebonne, LA 


@ 


26420 


Houston-Sugar Land-Baytown, TX 
Chambers, TX 
Fort Bend, TX 
Harris, TX 
Liberty, TX 
Montgomery, TX 
Waller, TX 
Austin, TX 
San Jacinto, TX 
Brazoria, TX 
Galveston, TX 


1.0630 


26580 


Huntington-Ashland, WV-KY-OH 
Boyd, KY 

Cabell, WV 

Greenup, KY 

Lawrence, OH 

Wayne, WV 


1.0078 


52100 | 
Index’. 
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CBSA 
Code 


Urban Area 
(Constituent Counties or County Equivalents) ’ 


26620 


Wage 
Index’ 


Huntsville, AL 
Limestone, AL 
Madison, AL 


0.9726 


26820 


Idaho Falls, ID 
Bonneville, ID 
Jefferson, ID 


1.0018 


26900 


Indianapolis, IN 
Boone, IN 
Hamilton, IN 
Hancock, IN 
Hendricks, IN 
Johnson, IN 
Marion, IN 
Morgan, IN 
Shelby, IN 
Brown, IN 
Putnam, IN 


1.0549 


26980 . 


Iowa City, IA 
Johnson, IA 
Washington, IA 


1.0365 


27060 


Ithaca, NY 
Tompkins, NY 


1.0414 


27100 


Jackson, MI 
Jackson, MI 


0.9894 


27140 


Jackson, MS 
Hinds, MS 
Madison, MS 
Rankin, MS. 
Copiah, MS 
Simpson, MS 


0.8838 


27180 


| Jackson, TN 


Chester, TN 
Madison, TN 


0.9533 


27260 


Jacksonville, FL 
Clay, FL 
Duval, FL 
Nassau, FL 
St. johns, FL 
Baker, FL 


0.9879 


27340 


Jacksonville, NC 
Onslow, NC 


0.8759 


27500 


Janesville, WI 
Rock, WI 


T.0143 


27620 


Jefferson City, MO 
Callaway, MO 
Cole, MO 
Moniteau, MO 


Osage, MO 


0.8919 
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CBSA 
Code 


Urban Area 
(Constituent Counties or County Equivalents) * 


27740 


Johnson City, TN 
Carter, TN 

Unicoi, TN 
Washington, TN 


27780 


Johnstown, PA 
Cambria, PA 


27860 


Jonesboro, AR 
Craighead, AR 
Poinsett, AR 


27900 


Joplin, MO 
Jasper, MO 
Newton, MO 


28020 


Kalamazoo-Portage, MI 
Kalamazoo, MI 
Van Buren, MI 


28100 


Kankakee-Bradley, IL 
Kankakee, IL | 


28140 


Kansas City, MO-KS 
Cass, MO 
Clay, MO 
Clinton, MO 
Jackson, MO 
Johnson, KS 
Lafayette, MO 
Leavenworth, KS 
Miami, KS 
Platte, MO 
Ray, MO 
Wyandotte, KS 
Franklin, KS 
Linn, KS 
Bates, MO 
Caldwell, MO 


1.0077 


28420 


Kennewick-Richland-Pasco, WA 
Benton, WA 
Franklin, WA 


1.1293 


28660 


Killeen-Temple-Fort Hood, TX 
Bell, TX 
Coryell, TX 
Lampasas, TX 


0.9067 


28700 


Kingsport-Bristol-Bristol, TN-VA 
Bristol city, VA 
Hawkins, TN 
Scott, VA 
Sullivan, TN 
_Washington, VA 


0.8565 


28740 


Kingston, NY 
Ulster, NY 


0.9842 


52102 
Index’ 
0.8884 
| 
0.9127 
| 1.0140 
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28940 


Knoxville, TN 
Anderson, TN 
Blount, TN 
Knox, TN 
Loudon, TN 
Union, TN 


29020 


Kokomo, IN 
Howard, IN 
Tipton, IN 


.0111 


29100 


La Crosse, WI-MN 
Houston, MN 
La Crosse, WI 


.0171 


79140 


Lafayette, IN 
Benton, IN 
Carroll, IN 
Tippecanoe, IN 


-9290 


29180 


Lafayette, LA 
Lafayette, LA 
St. Martin, LA 


39340 


Lake Charles, LA 
Calcasieu, LA 
Cameron, LA 


.8330 


29404 


Lake County-Kenosha County, IL-WI 
Lake, IL 
Kenosha, WI 


29460 


Lakeland, FL 
Polk, FL 


-9477 


29540 


Lancaster, PA 
Lancaster, PA 


29620 


Lansing-East Lansing, MI 
Clinton, MI 
Eaton, MI 
Ingham, MI 


.0415 


29700 


Laredo, TX 
Webb, TX 


8580 


29740 


Las Cruces, NM 
Dona Ana, NM 


29820 


Las Vegas-Paradise, NV 


Clark, NV 


-2163 


29940 


Lawrence, KS 
Douglas, KS 


30020 


Lawton, OK 
Comanche, OK 


30140 


Lebanon, PA 
. Lebanon, PA 


30300 


Lewiston, ID-WA 
Nez Perce, ID 


.0513 


Asotin, WA 


| 
| sd 52103 
Index’ 
= 
| 
q 
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(Constituent Counties or County Equivalents)’ 


Lewiston-Auburn, ME 
Androscoggin, ME 


Lexington-Fayette, KY 
Bourbon, KY 
Clark, KY 
Fayette, KY 
Jessamine, KY 
Scott, KY 
Woodford, KY 


30620 


Lima, OH 
Allen, OH 


0.9810 


30700 


Lincoln, NE 
Lancaster, NE 
Seward, NE 


1.0862 


30780 


Little Rock-North Little Rock, AR 
Faulkner, AR 
Lonoke, AR 
Pulaski, AR 
Saline, AR 
Grant, AR 
Perry, AR 


0.9302 


30860 


Logan, UT-ID 
Cache, UT 
Franklin, ID 


0.9745 


30980 


Longview, TX 
Gregg, TX 
Upshur, TX 
Rusk, TX 


0.9284 


31020 


Longview, WA 
Cowlitz, WA 


1.0187 


31084 


Los Angeles-Long Beach-Santa Ana, 
“Los Angeles, CA 


CA 


1.2531 


31140 


Louisville, KY-IN 
Bullitt, KY 
Clark, IN 
Floyd, IN 
Harrison, IN 
Jefferson, KY 
Oldham, KY 
Washington, IN 
Henry, KY 
Meade, KY 
Nelson, KY 

Shelby, KY 

Spencer, KY 

Trimble, KY 


0.9838 


| 
Code Index’ 

30460 : 0.9651 | 

| 

| 


Federal Register/Vol. 71, No. 170/Friday, September 1, 2006 / Notices 


CBSA . Urban Area Wage 
Code (Constituent Counties or County Equivalents) ’ Index’ 
31180 Lubbock, TX 0.9340 

Lubbock, TX 
Crosby, TX = 
31340 Lynchburg, VA 0.9242 


Amherst, VA 
Bedford, VA 

: Bedford City, VA 

Campbell, VA 

Lynchburg City, VA 
Appomattox, VA 
31420 Macon, GA 1.0042 
Bibb, GA 

4 Jones, GA 
Twiggs, GA | 
Crawford, GA 
Monroe, GA 

q 31460 Madera, CA 0.9266 
Madera, CA 
Dane, WI 
Columbia, WI 
Iowa, WI 
31700 Manchester-Nashua, NH 1.1011 
Hillsborough, NH 
Merrimack, NH 
31900 Mansfield, OH 1.0519 


Richland, OH 
32420 Mayageez, PR 0.4623 


Hormigueros, PR 
Mayageez, PR 
32580 McAllen-Edinburg-Mission, TX 0.9501 
Hidalgo, TX Om 
i 32780 Medford, OR 1.0874 
32820 Memphis, TN-MS-AR : 0.9993 
Crittenden, AR - 
DeSoto, MS 
Fayette, TN 
Shelby, TN 
4 . Tipton, TN 
Marshall, MS 
Tate, MS 
Tunica, MS 
32900 Merced, CA 1.1814 
Merced, CA 
33124 Miami-Miami Beach-Kendall, FL 1.0369 
Miami-Dade, FL . 


52105 
q 
: 
| 
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33140 


Michigan City-La Porte, IN 
La Porte, IN 


0 


Wage 
Index’ 


33260 


Midland, TX 
Midland, TX 


1.0118 


33340 


Milwaukee-Waukesha-West Allis, WI 
Milwaukee, WI 
Ozaukee, WI 
Washington, WI 
Waukesha, WI 


1.0790] 


33460 


Minneapolis-St. Paul-Bloomington, MN-WI 
Anoka, MN 
Carver, MN 
Chisago, MN 
Dakota, MN 
Hennepin, MN 
Isanti, MN 
Pierce, WI 
Ramsey, MN 
Scott, MN 
Sherburne, MN 
St. 
Washington, MN 
Wright, MN 


0.1778 


33540 


Missoula, MT 
Missoula, MT 


.0074. 


33660 


Mobile, AL 
Mobile, AL 


33700 


Modesto, CA 
Stanislaus, CA 


2639 


33740 


Monroe, LA 
Ouachita, LA 
Union, LA 


.8541 


33780 


Monroe, MI 
Monroe, MI 


1.0069 


33860 


Montgomery, AL 
Autauga, AL 
Elmore, AL 
Montgomery, AL 
Lowndes, AL 


0.9165 


34060 


Morgantown, WV 
Monongalia, WV 
Preston, WV 


0.8954 


34100 


Morristown, TN 
Grainger, TN 
Hamblen, TN 
Jefferson, TN 


0.8466 


34580 


Mount Vernon-Anacortes, WA 


Skagit, WA 
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Urban Area 


34620 


(Constituent Counties or County Equivalents) ’ 


Muncie, IN 
Delaware, IN 


34740 


Muskegon-Norton Shores, MI 
Muskegon, MI 


34820 


Myrtle Beach- -Conway- -North ees Beach, SC 
Horry, SC 


34900 


Napa, CA 
Napa, CA 


34940 


Naples-Marco Island, FL 
Collier, FL 


34980 


Nashville-Davidson-Murfreesboro, TN 
Cheatham, TN 
Davidson, TN 
Dickson, TN 
Robertson, TN 
Rutherford, TN 
Sumner, TN 
Williamson, TN 
Wilson, TN 
Cannon, TN 
Hickman, TN 
Macon, TN 
Smith, TN 
Trousdale, TN 


35004 


Nassau-Suffolk, NY 
Nassau, NY 
Suffolk, NY. 


1.3526 


35084 


Newark-Union, NJ-PA 
Pike, PA 
Essex, NJ 
Morris, NJ 
Sussex, NJ 
Union, NJ 
Hunterdon, NJ 


1.2637 


35300 


New Haven-Milford, CT 
New Haven, CT 


1.2641 


35380 


New Orleans-Metairie-Kenner, LA 
Jefferson, LA 
Orleans, LA 
Plaquemines, LA 
St. Bernard, LA 
St. Charles, LA 
St. John Baptist, LA 
St. Tammany, LA 


0.9566 


“52107 
? Index’ 
.0411 
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Urban Area 


New York-White Plains-W -Wayne, NY-NJ 
Bronx, NY 
Kings, NY 

New York, NY 
Putnam, NY 
Queens, NY 
Richmond, NY 
Rockland, NY 
Westchester, NY 
Bergen, NJ 
Passaic, NJ 
Hudson, NJ 


(Constituent Counties or County Equivalents) * 


Index’ | 
1.4025 


35660 


Niles-Benton Harbor, MI 
Berrien, MI 


0.9442 


35980 


Norwich-New London, CT 
New London, CT 


1.2065 


36084 


Oakland-Fremont-Hayward, CA 
Alameda, CA 
Contra Costa, CA 


1.6320 


36100 


Ocala, FL 
Marion, FL 


0.9491 


36140 


Ocean City, NJ 
Cape May, NJ 


1.1719 


36220 


Odessa, TX 
ector., Ts 


1.0511 


36260 


Ogden- -Clearfield, UT 
Davis, UT 
Weber, UT 
Morgan, UT 


0.9602 


36420 


Oklahoma City, OK 
Canadian, OK 
Cleveland, OK 
Logan, OK 
McClain, OK 
Oklahoma, OK 
Grady, OK 
Lincoln, OK 


0.9604 


36500 


Olympia, WA 
Thurston, WA 


1.1620 


36540 


Omaha-Council Bluffs, NE-IA 
Cass, NE 
Douglas, NE 
Pottawattamie, IA 
Sarpy, NE 
Washington, NE 
Harrison, IA 
Mills, IA 


Saunders, NE 


1.0167 


52108 | 
& 
Code 
35644 
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Code (Constituent Counties or County Equivalents)’ Index’ 
36740 Orlando-Kissimmee, FL 1.0064 
Lake, FL 


Orange, FL 
Osceola, FL 
Seminole, FL 


4 36780 Oshkosh-Neenah, WI 0.9766 
Winnebago, WI | 
: 36980 Owensboro, KY 0.9337 


Daviess ,- KY 

Hancock, KY 

Mc Lean, KY 

37100 Oxnard-Thousand Oaks-Ventura, CA 
Ventura, CA 

37340 Palm Bay-Melbourne-Titusville, FL 
Brevard, FL 

: 37460 Panama City-Lynn Haven, FL 

z Bay, FL 

37620 Parkersburg-Marietta-Vienna, WV-OH 
Pleasants, WV 

Wirt, WV 

Washington, OH 

4 Wood, WV 
37700 Pascagoula, MS 0.8673 
George, MS 
Jackson, MS 
37860 Pensacola-Ferry Pass-Brent, FL 0.8610 
Escambia, FL 
Santa Rosa, FL 
37900 Peoria, IL 0.9433 
Peoria, IL 
Tazewell, IL 
Woodford, IL 
Marshall, IL 


2359 


Stark, IL 
37964 Philadelphia, PA 
Bucks, PA 


Chester, PA 
Delaware, PA 
Montgomery, PA 
Philadelphia, PA 


38060 Phoenix-Mesa-Scottsdale, AZ 1.0770 
Maricopa, AZ 
Pinal, AZ 
38220 Pine Bluff, AR 0.9231 


Jefferson, AR 
Cleveland, AR. 
Lincoln, AR 


| 
| 
| 
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38300 


Index’ 


Pittsburgh, PA 
Allegheny, PA 
Beaver, PA 
Butler, PA 
Fayette, PA 
Washington, PA 
Westmoreland, PA 
Armstrong, PA 


0.9406 


Pittsfield, MA 
Berkshire, MA 


1.0827 


Pocatello, ID 
Bannock, ID 
Power, ID 


0.9944 


Ponce, PR 
Juana Diaz, PR 
Ponce, PR 
Villalba, PR 


0.5680 


Portland-South Portland-Biddeford, ME 
Cumberland, ME 
Sagadahoc, ME 
York, ME 


1.1041 


38900 


Portland-Vancouver-Beaverton, OR-WA 
Clackamas, OR 
Clark, WA 
Columbia, OR 
Multnomah, OR 
Washington, OR 
Yamhill, OR 
Skamania, WA 


38940 


Port St. Lucie-Fort Pierce, FL 
Martin, FL 
St. Lucie, FL 


1.0765 


39100 


Poughkeepsie-Newburgh-Middletown, NY 
Dutchess, NY 
Orange, NY 


1.1582 


39140 


Prescott, AZ 
Yavapai, AZ 


1.0495 


39300 


Providence-New Bedford-Fall River, RI-MA 
Bristol, MA 
Bristol, RI 
Kent, RI 
Newport, RI 
Providence, RI 
Washington, RI 


1.1662 


39340 


Provo-Orem, UT 
Utah, UT 
Juab, UT 


T.0103 


=j ii 
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Pueblo, CO | 
Pueblo, CO 


Punta Gorda, FL 
Charlotte, FL 


Racine, WI 
Racine, WI 


Raleigh-Cary, NC 
Franklin, NC 
Johnston, NC 
Wake, NC 


Rapid City, SD 
Pennington, SD 
Meade, SD 


Reading, PA 
Berks, PA 


Redding, CA 
Shasta, CA 


Reno-Sparks, NV 
Washoe, 
Storey, NV 


Richmond, VA 
Charles City, VA 
Chesterfield, VA 
Colonial Heights City, VA 
Dinwiddie, VA 
Goochland, VA - 
Hanover, VA 
Henrico, VA 
Hopewell City, VA 
New Kent, VA 
Petersburg City, VA 
Powhatan, VA 
Prince George, VA 
Richmond City, VA 
Amelia, VA : 
Caroline, VA 
Cumberland, VA 
King and Queen, VA 
King William, VA. 
Louisa, VA 
Sussex, VA 


Riverside-San Bernardino-Ontario, CA 
Riverside, CA 
San Bernardino, CA 


52111 
Code Index’ 
[39460 
39580 1.0306 

0.9557 

1.1679 
| 

| 1.1727 | 
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Roanoke, VA 

Craig, VA 
Franklin, VA 
Botetourt, VA 
Roanoke, VA 
Roanoke City, VA 
Salem City, VA 


ivalents 


40340 


Rochester, MN 
Olmsted, MN 
Dodge, MN 
Wabasha, MN 


i837 


40380 


Rochester, NY 
Livingston, NY 
Monroe, NY 
Ontario, NY 
Orleans, NY 
Wayne, NY 


0.9700 


40420 


Rockford, IL 
Boone, IL 
Winnebago, IL 


1.0617 


40484 


Rockingham County, NH 
Rockingham, NH 
Strafford, NH 


1.1032 


40580 


Rocky Mount, NC 
Edgecombe, NC 
Nash, NC 


0.9481 


40660 


Rome, GA 
Floyd, GA 


1.0011 


40900 


Sacramento--Arden- 
El Dorado, CA 
Placer, CA 
Sacramento, CA 
Yolo, CA 


CA 


1.37392 


40980 


Saginaw-Saginaw Township North, MI 
Saginaw, MI 


°0.9665 


41060 


St. Cloud, MN 
Benton, MN hg 
Stearns, MN 


1.0597 


41100 


St. George, UT 
Washington, UT 


0.9988 


41140 


St. Joseph, MO-KS 
Andrew, MO 
Buchanan, MO 
Doniphan, KS 


1.0123 


De Kalb, MO 


Code vy Ec Index’ 

40220 0.8905 

= 

| 

| 
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41180 


St. Louis, MO-IL 
Clinton, IL 
Franklin, MO 
Jefferson, MO 
Jersey, IL 
Lincoln, MO 
Madison, IL 
Monroe, IL 
St. Charles, MO 
St. Claix,... 
St. Louis, MO 
St. Louis City, MO 
Warren, MO 
Bond, IL 
Calhoun, IL 
Macoupin, IL 
Crawford, MO 
Washington, MO 


Index’ 
0.9522 


41420 


Salem, OR 
Marion, OR 
Polk, OR 


1.1105 | 


41500 


Salinas, CA 


Monterey, CA 


1.5024 


41540 


Salisbury, MD 
Somerset, MD 
Wicomico, MD 


0.9639 


41620 


Salt Lake City, UT 
Salt Lake, UT 
Summit, UT 
Tooele, UT 


1.0019 


41660 


San Angelo, TX 
Irion, TX 
Tom Green, TX 


0.8796 


41700 


‘San Antonio, TX 


Bexar, TX 
Comal, TX 
Guadalupe, TX 
Wilson, TX 
Atascosa, TX 
Bandera, TX 
Kendall, TX 
Medina, TX 


0.9550 


41740 


San Diego-Carlsbad-San Marcos, CA 
San Diego, CA 


41780 


Sandusky, OH 
Erie, OH 


52113 

q 

= 


Federal Register/Vol. 71, No. 170/Friday, September 1, 2006 / Notices 


Urban Area 
(Constituent Counties or County Equivalents)’ 


San Francisco-San Mateo-Redwood City, CA 
Marin, CA 
San Francisco, CA 
San Mateo, CA 


San German-Cabo Rojo, PR 
Lajas, PR 
Cabo Rojo, PR 
Sabana Grande, PR 
San German, PR 


0.5348 


San Jose-Sunnyvale-Santa Clara, CA 
Santa Clara, CA 
San Benito, CA 


41940 | 1.6057 

| 

| 
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41980 San Juan-Caguas-Guaynabo, PR 0.5314 


Aguas Buenas, PR 
Barceloneta, PR 
Canévanas, PR 
4 Carolina, PR 
Cataeo, PR 
Comerio, PR 
Corozal, PR 
Dorado, PR 
g Florida, PR 
Guaynabo, PR 
Humacao, PR 
Juncos, PR 
Las Piedras, PR 
Loiza, PR 
Maguabo, PR 
Manati, PR 
Morovis, PR 
Naranjito, PR 
Rio Grande, PR 
4 San Juan, PR 
3 Toa Alta, PR 
: Toa Baja, PR 
Trujillo Alto, PR 
Vega Alta, PR 
Vega Baja, PR 
Yabucoa, PR 
Aibonito, PR 
‘Barranquitas, PR 
Ciales, PR 
Maunabo, PR 
_Orocovs, PR 
Quebradillas, PR 
Arecibo, PR 
a Camuy, PR 
Hatillo, PR 
Caguas, PR 
Cayey, PR 
Cidra, PR 
Gurabo, PR 
_ San Lorenzo, PR 


42020 San Luis Obispo-Paso Robles, CA 1.2069 
San Luis Obispo, CA 

42044 Santa Ana-Anaheim-Irvine, CA 1.2292 
Orange, CA 5 

42060 Santa Barbara-Santa Maria, CA 1.2436 


Santa Barbara, CA 
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42100. 


Santa Cruz-Watsonville, CA 
Santa Cruz, CA 


42140 


Santa Fe, NM 
Santa Fe, NM 


42220 


Santa Rosa-Petaluma, CA 
Sonoma, CA 


42260 


Sarasota-Bradenton-Venice, FL 
Manatee, FL 
Sarasota, FL 


42340 


.Savannah, GA 


Bryan, GA 
Chatham, GA 
Effingham, GA 


42540 


Scranton--Wilkes-Barre, PA 
Lackawanna, PA 
Luzerne, PA 

_ Wyoming, PA 


0.9082 


42644 


Seattle-Bellevue-Everett, WA 
King, WA 
Snohomish, WA 


43100 


Sheboygan, WI 
Sheboygan, WI 


0.9476 


43300 


Sherman-Denison, TX 
Grayson, TX 


1.0110 


43340 


Shreveport-Bossier City, LA 
Bossier, LA 
Caddo, LA 
De Soto, LA 


0.9316 


/43580 


Sioux City, IA-NE-SD 
Dixon, NE 
Dakota, NE 
Woodbury, IA 
Union, SD 


0.9976 


43620 


Sioux Falls, SD 
Lincoln, SD 
Minnehaha, SD 
McCook, SD 
Turner, SD 


1.0246 


43780 


South Bend-Mishawaka, IN-MI 
St. Joseph, IN 
Cass, MI 


1.0409 


43900 


Spartanburg, SC 
Spartanburg, SC 


0.9754 


44060 


Spokane, WA 
Spokane, WA 


44100 


Springfield, IL 
Menard, IL : 


Sangamon, IL 


0.9350 


52116 
Index’ 
1613]. 
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44140 


Springfield, MA 
Franklin, MA 
Hampden, MA 
Hampshire, MA 


44180 


Springfield, MO 
Christian, MO 
Greene, MO 
Webster, MO 
Dallas, MO 
Polk, MO 


44220 


Springfield, OH 
Clark, OH 


44300 


State College, PA 
Centre, PA 


44700 


Stockton, CA 
San Joaquin, CA 


44940 


Sumter, SC 
Sumter, SC 


45060 


Syracuse, NY 
Madison, NY 
Onondaga, NY 
Oswego, NY 


45104 


| Tacoma, WA 


Pierce, WA 


.1424 


45220 


Tallahassee, FL 
Gadsden, FL 
Leon, FL 
Wakulla, FL 
Jefferson, FL 


45300 


Tampa-St. Petersburg-Clearwater, FL 
Hernando, FL 
Hillsborough, FL 
Pasco, FL 
Pinellas, FL 


.9819 


45460 


Terre Haute, IN 
Clay, IN 
Vermillion, IN 
Vigo, IN 
Sullivan, IN 


-8831 


45500 


Texarkana, TX-Texarkana, AR 
Bowie, TX 
Miller, AR 


oO 


-8809 


45780 


Toledo, OH 
Fulton, OH 
Lucas, OH 
Wood, OH 

Ottawa, OH 


.0181 


0 87 6 0 \ 
0.8929 
0.8886 

| 1.0181 
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Wage 
_Index’ 


Topeka, KS 
Shawnee, KS 
Jackson, KS 
Jefferson, KS 
Osage, KS 
Wabaunsee, KS 


0.9486 


45940 


‘Trenton-Ewing, NJ 


Mercer, NJ 


p 


46060 


Tucson, AZ 
Pima County, AZ 


0.9578 


46140 


Tulsa, OK 
Creek, OK 
Osage, OK 
Rogers, OK 
Tulsa, OK 
Wagoner, OK 
Okmulgee, OK 
Pawnee, OK 


0.9085 


46220 


Tuscaloosa, AL 
Tuscaloosa, AL 
Greene, AL 
Hale, AL 


0.9194 


46340 


Tyler, TX 
Smith, TX 


0.9750 


46540 


Utica-Rome, NY 
Herkimer, NY 
Oneida, NY 


0.8888 


46660 


Valdosta, GA 
Brooks, GA 
Echols, GA 
Lanier, GA 
Lowndes, GA 


0.9429 


46700 


Vallejo-Fairfield, CA 
Solano, CA 


1.5884 


46940 


Vero Beach, FL 
Indian River, FL 


1.0033 


47020 


Victoria, TX 
Victoria, TX 
Calhoun, TX 
Goliad, TX 


0.8678 


47220 


Vineland-Millville-Bridgeton, NJ 
Cumberland, NJ 


1.0451 
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(Constituent Counties or County 


47260 


Wage 
Index" 


Virginia Beach-Norfolk-Newport News, VA 
Chesapeake City, VA 
Currituck, NC 
Gloucester, VA 
Hampton City, VA 
Isle of Wight, VA 
James City, VA 
Mathews, VA 
Newport News City, VA 
Norfolk City, VA 
Poquoson, VA 
Portsmouth City, VA 
Suffolk City, VA 
Virginia Beach City, VA 
Williamsburg City, VA 
York, VA 
Surry, VA 


0.9357 


47300 


Visalia-Porterville, CA 
Tulare, CA 


1.0765 


47380 


Waco, TX 
McLennan, TX 


0.9058 


47580 


Warner Robins, GA 
Houston, GA 


0.9194 


47644 


Warren-Farmington-Hills-Troy, MI 
Lapeer, MI 
Macomb, MI 
Oakland, MI 

St. Clair, MI 

Livingston, MI 


1.0497 


52119 
CBSA 
| 
e 
| 
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Code (Constituent Counties or County Equivalents)’ Index’ 


47894 © Washington-Arlington-Alexandria, DC-VA-MD-WV 1.1619 
; Alexandria City, VA 

Arlington, VA 

Calvert, MD 

Charles, MD 

Clarke, VA 

Fairfax, VA 
Fairfax City, VA 

Falls Church City, VA 
Fauquier, VA 
Fredericksburg City, VA 
¢ Jefferson, WV 

Loudoun, VA 

Manassas City, VA 
Manassas Park city, VA 
Prince Georges, MD 
Prince William, VA 
Spotsylvania, VA 
Stafford, VA 

District of Columbia, DC 
Warren, VA 
47940 Waterloo-Cedar Falls, IA 0.9100 
Black Hawk, IA 

Bremer, IA 
Grundy, IA 


48140 Wausau, WI 1.0198 
Marathon, WI 
48260 Weirton-Steubenville, WV-OH 0.8315 


. Brooke, WV 
Hancock, WV 
Jefferson, OH 


48300 Wenatchee, WA 1.0709 
Chelan, WA 
Douglas, WA 

48424 West Palm Beach-Boca Raton-Boynton FL 1.0706 
Palm Beach, FL 

48540 Wheeling, WV-OH’ 0.8000 


Belmont, OH 
Marshall, WV 
Ohio, WV 
48620 Wichita, KS 0.9734 
Butler, KS 
Harvey, KS 
Sedgwick, KS 
Sumner, KS 
48660 Wichita Falls, TX 0.8811 
Archer, TX 
Wichita, TX 
Clay, TX 
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CBSA 
Code 


"Urban Area 
(Constituent Counties or County Equivalents)’ 


48700 


Williamsport, PA 
Lycoming, PA 


48864 


Wilmington, DE-MD-NJ 
Cecil, MD 
New Castle, DE 
Salem, NJ 


48900 


Wilmington, NC 
Brunswick, NC 
New Hanover, NC 
Pender, NC 


1.0190 


49020 


Winchester, VA-WV 
Frederick, VA 
Winchester City, VA 
Hampshire, WV 


1.0862 


49180 


Winston-Salem, NC 
Davie, NC 
Forsyth, NC 
Stokes, NC. 
Yadkin, NC 


0. 


49340 


Worcester, MA 
Worcester,- MA 


1.1728 


29420 


Yakima, WA 
Yakima, WA 


1.0799 


49500 


Yauco, PR 
Guanica, PR 
Guayanilla, PR 
Peeuelas, PR 
Yauco, PR 


0.5069 


49620 


York-Hanover, PA 
York, PA 


0.9940 


49660 


Youngstown-Warren-Boardman, OH-PA 
Mahoning, OH 
Trumbull, OH 
Mercer, PA 


0.9149 


49700 


Yuba City, CA 
Sutter, CA 
Yuba, CA 


1.1614 


49740 


Yuma, AZ 
Yuma, AZ 


0.9705 


“Wage index values are based on FY 2002 hospital cost report data before 


reclassification. This wage index is further adjusted. Wage index values 
greater than 0.8 are subject to a budget neutrality adjustment. 


values below 0.8 are adjusted to be the greater of.a 15-percent increase, 
subject to a maximum wage index value of 0.8, or a budget neutrality adjustment 
calculated by multiplying the hospital wage index value for a given area by the 
budget neutrality factor. We have completed all of these adjustments and 
included them in the wage index values reflected in this table. 


Wage index 


*This column lists each CBSA area name and each county or county equivalent, in 


the CBSA area. 


areas. 


Wage Index values for these areas are found in Table B. 


Counties not listed in this Table are considered to be rural 


| 
Index’ 
3 
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TABLE B--HOSPICE WAGE INDEX FOR RURAL AREAS 


CBSA Code 
Number Wage index° 


nD 


> 


52122 
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CBSA Code 
Number Nonurban Area Wage Index’ 


New York 0.8671 
North Carolina 0.9082_ 
North Dakota | | 0.8000 
Ohio 0.9386 
Oklahoma ; 0.8062 
Oregon 1.0449 


Pennsylvania 


Puerto Rico® 


Rhode Island‘ 
South Carolina 
South Dakota 


Tennessee 


Texas 
Utah 
Vermont 


Virgin Islands 


Virginia 
Washington 
West Virginia 


Wisconsin 


Wyoming 


65 | Guam 
* Wage index values are based on FY 2002 hospital cost report data Selene reclassification. This wage index 
is further adjusted. Wage index values greater than 0.8 are subject to a budget neutrality adjustment. Wage 
index values below 0.8 are adjusted to be the greater of a 15-percent increase, subject to a maximum wage 
-index value of 0.8, or a budget neutrality adjustment calculated by multiplying the hospital wage index value 
for a given area by the budget neutrality factor. We have completed all of these adjustments and included 
them in the wage index values reflected in this table. 


4 All counties within the State are classified as urban. 


* Based on CBSA designations Massachusetts and Puerto Rico have areas designated as rural. However, no 
IPPS hospitals are located in those rural area(s) for FY 2007. Because more recent data is not available for 
those areas, we are using the FY 2005 pre-floor, pre-reclassified hospital wage index value for rural 
Massachusetts and for rural Puerto Rico. 


{FR Doc. 06—7293 Filed 8-30-06; 4:00 pm] 
BILLING CODE 4120-01-C 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 2006N-0328] 

Agency Information Collection 
Activities; Proposed Collection; 


Comment Food Additive 
Petitions 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing an 
opportunity for public comment on the 
proposed collection of certain 
information by the agency. Under the 
Paperwork Reduction Act of 1995 (the 
PRA), Federal agencies are required to 
publish notice in the Federal Register 
concerning each proposed collection of 
information, including each proposed 
extension of an existing collection of 
information, and to allow 60 days for 
public comment in response to the 
notice. This notice solicits comments on 
food additive petitions regarding animal 
feed. 

DATES: Submit written or electronic 
comments on the collection of 
information by October 31, 2006. 
ADDRESSES: Submit electronic 
comments on the collection of 
information to: http://www.fda.gov/ 
dockets/ecomments. Submit written 
comments on the collection of 
information to the Division of Dockets 
Management (HFA-305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852. All 
comments should be identified with the 


docket number found in brackets in the . 


heading of this document. 


FOR FURTHER INFORMATION CONTACT: 
Denver Presley, Office of Management 
Programs (HFA-250), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-827-1472. 
SUPPLEMENTARY INFORMATION: Under the 
PRA (44 U.S.C. 3501-3520), Federal 
agencies must obtain approval from the 
Office of Management and Budget 
(OMB) for each collection of 
information they conduct or sponsor. 
“Collection of information” is defined 
in 44 U.S.C. 3502(3) and 5 CFR 
1320.3(c) and includes agency requests 
or requirements that members of the 
public submit reports, keep records, or 
provide information to a third party. 
Section 3506(c)(2)(A) of the PRA (44 
U.S.C. 3506(c)(2)(A)) requires Federal 
agencies to provide a 60-day notice in 
the Federal Register concerning each 
proposed collection of information, 


including each proposed extension ef an 
existing collection of information, 
before submitting the collection to OMB 
for approval. To comply with this 
requirement, FDA is publishing notice 
of the proposed collection of 
information set forth in this document. 
With respect to the following 
collection of information, FDA invites 
comments on these topics: (1) Whether 
the proposed collection of information 
is necessary for the proper performance. 
of FDA’s functions, including whether 
the information will have practical © 
utility; (2) the accuracy of FDA’s 
estimate of the burden of the proposed 
collection of information, including the 
validity of the methodology and 
assumptions used; (3) ways to enhance 
the quality, utility, and clarity of the 
information to be collected; and (4) 
ways to minimize the burden of the 
collection of information on 
respondents, including through the use 


of automated collection techniques, 


when appropriate, and other forms of 
information technology. 


Food Additive Petitions—21 CFR Part 
571 (OMB Control Number 0910- 
0546)—Extension 


Section 409(a) of the Federal Food, 
Drug, and Cosmetic Act (the act) (21 
U.S.C. 348(a)), provides that a food 
additive shall be deemed to be unsafe 
unless its use is permitted by a 
regulation which prescribes the 
condition(s) under which it may safely 
be used, or unless it is exempted by 
regulation for investigational use. 
Section 409(b) of the act (21 U.S.C. 
348(b)) specifies the information that 
must be submitted by a petition in order 
to establish the safety of a food additive 
and to secure the issuance of a 
regulation permitting its use. 

To implement the provision of section 
409 of the act (21 U.S.C. 348), 
procedural regulations have been issued 
under part 571 (21 CFR part 571). These 
procedural regulations are designed to 
specify more thoroughly the information 
that must be submitted to meet the 
requirement set down in broader terms 
by the law. The regulations add no 
substantive requirements to those 
indicated in the law, but attempt to 
explain the requirements and provide a 
standard format for submission to speed 
the processing of the petition. Labeling 
requirements for food additives 
intended for animal consumption are 
also set forth in various regulations 
contained in 21 CFR parts 573 and 582. 
The labeling regulations are considered 
by FDA to be cross-referenced to 
§ 571.1, which is the subject of this 
same OMB clearance for food additive 
petitions. 


On September 29, 2004, OMB 
approved a new information collection 
on food additive petitions submitted by 
the Center for Veterinary Medicine 
(CVM), FDA. The terms of clearance for 
this information collection stated that, 
given the interrelatedness of this 
collection to the information collected 
under OMB control number 0910-0016 
by the Center for Food Safety and 
Applied Nutrition (CFSAN), FDA 
should consider merging the two 
collections. In consultation with 
CFSAN, CVM has decided not to merge 
these two collections, because what was 
once a food additive petitions approval 
(0910-0016), is now also the approval . 
for affirmation of generally recognized, 
as safe (GRAS) status (formerly OMB — 
control number 0910-0132), labeling 
requirements for color additives (other 
than hair dyes) and petitions (formerly 
OMB control number 0910-0185), 
electronic submission of food and color 
additive petitions (formerly OMB 
control number 0910—0480), and 
substances approved for use in the 
preparation of meat and poultry 
products (formerly OMB control number 
0910-0461). Thus, adding one CVM 
process to a collection now containing 
four dissimilar CFSAN processes is not 
justifiable anymore. Finally, the CVM 
food additive petition process stems 
from a different section of the CFR and 
the two processes are handled 
separately. CVM’s food additive petition 
process relates to part 571; CFSAN’s ~ 
process relates to 21 CFR part 171. 
There is no efficiency in discussing 
these separate processes in a single 
collection of information. 

Respondents are expected to be the 
veterinary feed industry. 

FDA estimates the burden of this 
collection of information as follows: 

The estimated annual burden for this 
information collection is 18,000 hours. 

Food additive petitions submitted to 
CVM are estimated to fall into one of 
two categories of complexity that also 
can be used to represent estimates of the 
information collection burden for food 
additive petitions. These include only 
expected petitions for food additives not 
eligible for exemption under new 
section 409(h) of the act (21 U.S.C. 
348(h)). 

Under § 571.1(c) moderate category, 
for food additive petitions without 
complex chemistry, manufacturing, 
efficacy, or safety issues, the estimated 
time requirement per petition is 
approximately 3,000 hours. An average 
of one petitions of this type is received 
on an annual basis, resulting in a 
burden of 3,000 hours. 

Under § 571.1(c) complex category, 
for a food additive petition with 
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complex chemistry, manufacturing, 
efficacy, and/or safety issues, the 
estimated time requirement per petition 
is approximately 10,000 hours. An 
average of one petition of this type is 


received on an annual basis, resulting in 
a burden of 10,000 hours. 

Under § 571.6, for a food additive 
petition amendment, the estimated time 
requirement per petition is 


TABLE 1.—ESTIMATED ANNUAL REPORTING BURDEN? 


approximately 1,300 hours. An average 
of four petitions of this type are received 
on an annual basis, resulting in a 
burden of 5,200 hours. 


21 CFR Section 


No. of 
Respondents 


Annual Frequency 
of Response 


Total Annual 
Responses 


Hours per 


Response Total Hours 


571.1(c) moderate category 


1 3,000 3,000 


571.1(c) complex category 


1 10,000 10,000 


571.6 


1,300 


5,200 


Total 


18,200 


Dated: August 28, 2006. 
Jeffrey Shuren, 

Assistant Commissioner for Policy. 

[FR Doc. E6-14510 Filed 8-31-06; 8:45 am] 
BILLING CODE 4160-01-S 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


Annual Guidance Agenda 
[Docket No. 2004N—0234] 


AGENCY: Food and Drug Administration, — 


HHS. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is publishing its 
annual guidance document agenda. This 
list is being published under FDA’s 
good guidance practices (GGPs) 
regulations. It is intended to seek public 
comment on possible topics for future 
guidance document development or 
revisions of existing ones. 

DATES: Submit written or electronic 
comments on this list and on any 
agency guidance documents at any time. 


ADDRESSES: Submit written comments 
to the Division of Dockets Management 


‘There are no capital costs or operating and maintenance costs associated with this collection of information. 


(HFA-305), Food and Drug 
Administration, 5630 Fishers Lane, rm 
1061, Rockville, MD 20852. Submit 
electronic comments to http:// 
www.fda.gov/dockets/ecomments. 
FOR FURTHER INFORMATION CONTACT: 
For general information regarding 
FDA’s GGP policy: Lisa Helmanis, 
Office of Policy (HF—26), Food and 
Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301- 
827-3480. 
For information regarding specific 
topics or guidances: Please see 


contact persons listed in the table in 


the SUPPLEMENTARY INFORMATION 
section. 


SUPPLEMENTARY INFORMATION: 


I. Background 


In the Federal Register of inistiiicne 
19, 2000 (65 FR 56468), FDA’s issued its 
final rule on GGPs (21 CFR 10.115). 
GGPs are intended to ensure 
involvement of the public in the 


development of guidance documents 


and to enhance understanding of the 
availability, nature, and legal effect of 
such guidance documents. 

As part of FDA’s effort to ensure 
meaningful interaction with the public 
regarding guidance documents, the 
agency committed to publishing an 


annual guidance document agenda of 
possible guidance topics or documents 
for development or revision during the 
coming year. The agency also 
committed to soliciting public input 
regarding these and additional ideas for 
new topics or revisions to existing 
guidance documents (65 FR 56477; 21 
CFR 10.115(f)(5)). 

The agency is neither bound by this 
list of possible topics nor required to 
issue every guidance document on this 
list or precluded from issuing guidance 
documents not on the list set forth in 
this document. 

The following list of guidance topics 
or documents represents possible new 
topics or revisions to existing guidance 
documents that the agency is 
considering. The agency solicits 
comments on the topics listed in'this 
document and also seeks additional 
ideas from the public. 


The guidance documents are 
organized by the issuing Center or 
Office within FDA, and, in some cases, 
are further grouped by topic categories. 
The agency’s contact persons for each 
specific area are listed in the tables that 
follow. 


II. Center for Biologics Evaluation and 
Research (CBER) 


TITLE/TOPIC OF GUIDANCE 


CONTACT 


CATEGORY—COMPLIANCE AND INSPECTION 


Stephen M. Ripley, Center for Biologics Evaluation and Research 
(HFM-—17), Food and Drug Administration, 1401 Rockville Pike, 
Rockville, MD 20852-1448, 301-827-6210. 


Design, Operation, and Validation of Heating, Ventilation, and Air 
Conditioning (HVAC) Systems Used in the Manufacture of Products 
Regulated by the Center for Biologics Evaluation and Research and 
the Center for Drug Evaluation and Research 


Same as above (Do) 


CATEGORY—BLOOD AND BLOOD COMPONENTS 


Reentry Algorithm for Donors Who Are Deferred Because of Reactive 
Test Results for Antibody to Hepatitis B Core Antigen (Anti-HBc) 


: 
‘a 
4 
ig 
| 


Federal Register/Vol. 71, No. 170/Friday, September 1, 2006 / Notices 


TITLE/TOPIC OF GUIDANCE 


Implementation of a Licensed West Nile Virus Nucleic Acid Test 
(NAT) for Whole Blood Donor Screening 


Revised Preventive Measures to Reduce the Possible Risk of Trans- 
mission of Creutzfeldt-Jakob Disease (CJD) and Variant Creutzfeldt- 
Jakob Disease (vCJD) by Blood and Blood Products 


Recognition and Use of a Standard for the Uniform Labeling of Blood 
and Blood Components 


Use of Nucleic Acid Test (NAT) on Source and Recovered Plasma for 
Parvovirus B19 


CATEGORY—VACCINES AND ALLERGENICS 


Characterization and Qualification of Cell Substrates and Other Bio- 
logical Starting Materials for the Production of Viral Vaccines 


CATEGORY—CELLULAR, TISSUE, AND GENE THERAPY” 


Licensure of Minimally Manipulated, Unrelated, Allogeneic Placental/ 
Umbilical Cord Blood Intended For Hematopoietic Reconstitution in 
Patients With Hematological Malignancies 


Preparation of Investigational Device Exemptions and Investigational 


New Drugs for Products Intended to Repair or Replace Knee Articu- 
lar Cartilage 


Initiation and Conduct of Clinical Trials Using Cellular Therapies for 
Cardiac Disease 


Potency Measurements for Cell and Gene Therapy Products 


Considerations for Allogeneic Pancreatic Islet Cell Products 


Current Good Tissue Practice for Human Cell, Tissue, and Cellular 
and Tissue-Based Product Establishments 


Certain Distributed and inventoried Human Cells, Tissues, and Cel- 
lular and Tissue-Based Products (HCT/Ps) pavers From Donors 
Who Were Improperly Tested 


Clinical Study Design for Early Phase Studies of Cellular and Gene 
Therapies 


Devices Involved in Manufacture, Storage and Administration of Cel- 
lular Products and Tissues 


Validation of Rapid Microbiological Methods for Assessing Sterility of 
Cellular and Gene Therapy Products 


Submission of Information for the National Xenotranspiantation Data- 
base 


Registration and Listing for Human Cell, Tissue, and Cellular and Tis- 
sue-Based Products Establishments 


Preparation of investigational Device Exemptions and Investigational 
New Drugs for Tissue Engineered and Regenerative Medicine Prod- 
ucts 


Facilities and Controls for Cellular and Gene Therapy Product Manu- 
facturing Operations Guidance 


CATEGORY—OTHER 


Changes to an Approved Application: Biological Products 


Ill. Center for Drug Evaluation and 
Research (CDER) 


$2126 
| 
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_ TITLE/TOPIC OF GUIDANCE 


CONTACT 


CATEGORY—ADVERTISING 


Presentation of Risk Information in Prescription Drug and Medical De- 
vice 


Emily T. Thakur, Center for Drug Evaluation and Research (HFD-7), 
Food and Drug Administration, 5515 Security Lane, Rockville, MD 


20852, 301-594-2041. 


CATEGORY—CHEMISTRY 


Immunogenicity Assessment for Follow-on Protein Products 


Immunogenicity Assessment for Therapeutic Protein Products 


Individual Product Bioequivalence Recommendations _ 


Patient Specific Drug Products ’ 


Quality by Design 


Recommendations for Determination of Bioequivalence of Vaginal 
Antifungal Products 


PIF 


Submission of Documentation in Applications for Parametric Release 
of Human and Veterinary Drug Products Terminally Sterilized by 
Moist Heat Processes 


CATEGORY—CLINICAL/MEDICAL 


Androgens in Aging Males 


Clinical Development of Drugs for Irritable Bowel Syndrome 


Clinical Evaluation of Agents to Lower the Risk of Developing Spo- 
radic Colorectal Adenomas 


Clinical Evaluation of Drugs for Female Infertility 


Clinical Evaluation of Drug Products for Inflammatory Bowel Disease 


Clinical Trial Design for the Treatment of Bacterial Blepharitis 


Clinical Trial Design for the Treatment of Bacterial Conjunctivitis 


Clinical Trial Design for the Treatment of Bacterial Corneal Ulcers 


Clinical Trial Design for the Treatment of Dry Eye 


Clinical Trial Design for the Treatment of Superficial Punctate Keratitis 
(SPK) 


Conducting and Submitting Virology Studies to the Division of Antiviral 
Drug Products 


Co-packaged Sodium Nitrite and Sodium Thiosulfate Drug Products— 
Submitting a New Drug Application 


Developing Analgesic Products for the Treatment of Pain 


Developing Drugs to Treat or Prevent Smallpox (Variola) Injection 


Development of Drugs for Chronic Obstructive Pulmonary Disease 
(COPD) 


Drug Development for the Treatment of Malaria 


Evaluation of New Treatments for Diabetes Mellitus 


inhalational Anthrax (Symptomatic)—Developing Therapeutic Agents 
that Target Anthrax Toxin 


Obesity and Weight Loss 


Oral Mucositis 


Patient Reported Outcomes (PRO) Measures 


4 
4 
4 
4 
Do 
Do 
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TITLE/TOPIC OF GUIDANCE 


CONTACT 


Periodontiti 


Peripheral Neuropathy 


Treatment of Congestive Heart Failure 


CATEGORY—CLINICAL/PHARMACOLOGY 


Immediate Release to Modified Release Dosage Forms 


In Vitro Drug Metabolism/Drug Interaction—Guidance for Reviewers 


CATEGORY—COMBINATION PRODUCTS 


Drug Diagnostic Co-Development 


CATEGORY—COMPLIANCE 


Registration Requirements Under the Public Health Security and Bio- 
terrorism Preparedness and Response Act of 2002 


Process Validation: General Principles and Practices 


Penicillin as Defined in the CGMP Regulation Under 21 CFR 211 and 
Separation Requirements for Manufacturing 


Non-Penicillin Beta-Lactam Contamination 


Importation of Active Pharmaceutical Ingredients 


CATEGORY—DRUG SAFETY INFORMATION 


Good Naming, Labeling and Packaging (GNLP) Practices 


Premarketing Evaluation of Drug-induced Liver Injury 


Risk Management of Highly Suspect or Known Human Teratogens: 
Pregnancy Prevention Strategies 


Selecting and Submitting Proprietary Names for Evaluation 


CATEGORY—ELECTRONIC SUBMISSIONS 


Providing Regulatory Submissions in Electronic Format—Analysis 
Datasets and Documentation 


Do 


CATEGORY—GOOD REVIEW PRACTICES 


Good Review Management Practices for Investigational New Drugs 


CATEGORY—INVESTIGATIONAL NEW DRUGS 


Consumer Product Safety Commission—Tamper Resistant Packaging 
for Investigational New Drugs 


Guidance for Clinical Investigators—Preparing and Submitting an In- 
vestigational New Drug Application 


CATEGORY—LABELING 


Content and Format of the Clinical Pharmacology Section 


Dosage and Administration Section of Labeling for Human Prescrip- 
tion Drug and Biological Products—Content and Format 


Drug Names and Dosage Forms 


Indication and Usage Section of Labeling for Human Prescription 
Drugs and Biological Products—Content and Format 


Labeling Dietary Supplements for Women Who Are or Could Be Preg- 
nant 


Labeling for Human Prescription Drug and Biologic Products—Phar- 
macologic Classification for the Highlights Section of Labeling 


—— 
q 
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TITLE/TOPIC OF GUIDANCE 


CONTACT 


Labeling for Outcome Claims for Drugs to Treat Hypertension 


Pregnancy Labeling Revisions 


Use of Pharmacologic/Therapeutic Classification in Approved Labeling 


CATEGORY—OVER-THE-COUNTER 


Actual Use Trials 


Labeling Comprehension Studies for Over-the-Counter Drug Products 


Labeling of Skin Protectants 


Topical Drug Products for Vaginal Yeast Infections 


CATEGORY—PHARMACOLOGY/TOXICOLOGY 


Nonclinical Safety Evaluation of Reformulated Drug Products, Includ- 
ing Administration by an Alternate Route 


Nonclinical Studies for Anticancer Drugs 


CATEGORY—PROCEDURAL 


Assessment of Abuse Potential of Drugs 


Clinical Source Data 


Determining Whether Human Research With a Radioactive Drug Can 
be Conducted Under a Radioactive Drug Research Committee 


Good Meeting Management Guidance 


Nonclinical Evaluation of Late Radiation Toxicity of Therapeutic Radio- 
pharmaceuticals 


Qualifying for Pediatric Exclusivity Under Section 505a of the Federal 


Process for Contracts and Written Requests Under the Best Pharma- 
ceutical for Children Act 


Food, Drug, and Cosmetic Act 


Target Product Profile—A Strategic Development Process Tool 


IV. Center for Devices and Radiological 
Health (CDRH) 


TITLE/TOPIC OF GUIDANCE 


CONTACT 


Class Il Special Control Guidance Document: Full Field Digital Mam- 
mography (FFDM) 


Robert A. Phillips, Center for Devices and Radiological Health (HFZ— 
470), Food and Drug Administration, 9200 Corporate Blvd., Rock- 
ville, MD 20850, 301-594-1212, ext. 130. : 


Format Guidance (Table of Contents) for Special 510(k)s 


Heather S. Rosecrans, Center for Devices and Radiological Health 
(HFZ—404), Food and Drug Administration, 9200 Corporate Bivd., 
Rockville, MD 20850, 301-594—1190. 


Updated 510(k) Sterility Review Guidance K90—1; Final Guidance for 
Industry and FDA 


Sheila A. Murphey, Center for Devices and Radiological Health (HFZ- 
480), Food and Drug Administration, 9200 Corporate Blvd., Rock- 
ville, MD 20850, 301-443-8913. 


.Antimicrobials; Draft 


Do 


510(k). Paradigm Guidance 


Heather S. Rosecrans, Center for Devices and Radiological Health 
(HFZ-404), Food and Drug Administration, 9200 Corporate Bivd., 
Rockville, MD 20850, 301-594-1190. 


Replacement Heart Valve Premarket Approval Applications 


Matthew Hillebrenner, Center for Devices and Radiological Health 
(HFZ-—450), Food and Drug Administration, 9200 Corporate Bivd., 
Rockville, MD 20850, 301-443-8517. , 


| 
52129 
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TITLE/TOPIC OF GUIDANCE 


CONTACT 


Breast Implant Guidance document 


Stephen P. Rhodes, Center for Devices and Radiological Health 
(HFZ-—410), Food and Drug Administration, 9200 Corporate Bivd., 
Rockville, MD 20850, 301-594-3090. 


Class I! Special Control Guidance Document: Percutaneous 
Transluminal Coronary Angioplasty (PTCA) Catheters 


Ashley B. Boam, Center for Devices and Radiological Health (HFZ— 
450), Food and Drug Administration, 9200 Corporate Bivd., Rock- 
ville, MD 20850, 240-276-4222. 


Pulse Oximeter Premarket Notification [510(k)] Submissions 


Ann A. Graham, Center for Devices and Radiological Health (HFZ— 
480), Food and Drug Administration, 9200 Corporate Bivd., Rock- 
ville, MD 20850, 301-827-4479. 


Keratome and Keratome Blade 510ks 


Everette T. Beers, Center for Devices and Radiological Health (HFZ— 
460), Food and Drug Administration, 9200 Corporate Bivd., Rock- 
ville, MD 20850, 301-594-2018, ext. 136. 


Coronary Drug Eluting Stents Guidance Document 


Ashley B. Boam, Center for Devices and Radiological Health (HFZ— 
450), Food and Drug Administration, 9200 Corporate Blvd., Rock- 
ville, MD 20850, 240-276-4222. 


Metal Tracheal Stents 


Stephen P. Rhodes, Center for Devices and Radiological Health 
(HFZ-—410), Food and Drug Administration, 9200 Corporate Bivd., 
Rockville, MD 20850, 301-594-3090. 


Class I! Special Control Guidance Document: Absorbable Hemostatic 
Agent 


Do 


Preparation of Investigational Device Exemptions and Investigational 
New Drugs for Products Intended to Repair or Replace Articular 
Cartilage 


Jonette Foy, Center for Devices and Radiological Health (HFZ—450), 
Food and Drug Administration, 9200 Corporate Bivd., Rockville, MD 
20850, 301-443-8262. 


Premarket Approval Application Modifications 


Thinh X. Nguyen, Center for Devices and Radiological Health (HFZ— 
402), Food and Drug Administration, 9200 Corporate Blvd., Rock- 
ville, MD 20850, 301-594-2186, ext. 152. 


Medical Device User Fee Modernization Act of 2002 Validation Data 
in Premarket Notification (510(k)) Submissions for Reprocessed 
Single-Use Medical Devices 


Ginette Y. Michaud, Center for Devices and Radiological Health 
(HFZ—480), Food and Drug Administration, 9200 Corporate Bivd., 
Rockville, MD 20850, 301-443-8879, ext. 143: 


Guidance 


Premarket Approval Application Performance Goals and Review Clock 


Thinh X. Nguyen, Center for Devices and Radiological Health (HFZ— 
402), Food and Drug Administration, 9200 Corporate Blvd., Rock- 
ville, MD 20850, 301-594-2186, ext. 152. 


Humanitarian Device Exemption Q and A Guidance 


Elisa D. Harvey, Center for Devices and Radiological Health (HFZ— 
403), Food and Drug Administration, 9200 Corporate Bivd., Rock- 
ville, MD 20850, 301-594-1190. 


Premarket Approval Application Annual Reports 


Thinh X. Nguyen, Center for Devices and Radiological Health (HFZ— 
402), Food and Drug Administration, 9200 Corporate Blvd., Rock- 
ville, MD 20850, 301-594-2186, ext. 152. 


Class II Special Control Guidance Document: Cutaneous Electrode 


Theodore R. Stevens, Center for Devices and Radiological Health 
(HFZ—410), Food and Drug Administration, 9200 Corporate Blvd., 
Rockville, MD 20850, 301-594-1296. 


Class II Special Control Guidance Document: Electroconductive Media | Do 


Class Il Special Control Guidance Document: Powered Muscle 
Stimulators for Muscle Conditioning 


Do 


Class || Special Control Guidance Document: Powered Muscle 
Stimulators with Limited Output for Muscle Conditioning 


Do 


Class II Special Control Guidance Document: Powered Muscle 
Stimulators for Rehabilitation 


Do 


Class Il Special Control Guidance Document: Powered Muscle 
Stimulators With Limited Output for Rehabilitation 


Do 


Class II Special Control Guidance Document: Transcutaneous Elec- 
trical Nerve Stimulators for Pain Relief 


Do 


Class II Special Control Guidance Document: Transcutaneous Elec- 
trical Nerve Stimulators With Limited Output for Pain Relief 


Do 
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TITLE/TOPIC OF GUIDANCE 


CONTACT 


Class II Special Control Guidance Document: Transcutaneous Elec- 
trical Stimulators for Aesthetic Purposed 


Class Il Special Control Guidance Document: Transcutaneous Elec- 
trical Stimulators With Limited Output for Aesthetic Purposes 


Office of Science and Engineering Laboratories 


Application of IEC 60601 Third Edition in Premarket Applications; 
Draft Guidance for Industry and FDA Staff 


Jean M. Olson, Center for Devices and Radiological Health (HFZ-84), 
Food and Drug Administration, 9200 Corporate Blivd., Rockville, MD 
20850, 301-827-0952. 


Establishing the Compatibility of Medical Devices in Magnetic Reso- 
nance Imaging Systems; Draft Guidance for Industry and FDA Staff 


Do 


Stereotactic Devices; Draft Guidance for Industry and FDA Staff 


Do 


Medical Device Electromagnetic Compatibility Guidance 


Diagnostic Spectroscopy for Detection of Cervical Disease Guidance 


Criteria for Establishing Labeling of Continuous Peripheral Anesthesia 
Devices for Austere Conditions 


Office of Compliance 


Site Change Supplements and Express Premarket Approval Applica- 
tion Supplements 


Christy Foreman Center for Devices and Radiological Health (HFZ— 
340), Food and Drug Administration, 4 Oak Grove , Rockville, MD 
20850, 240-276-0120. 


Consumer Directed Broadcast Advertising 


Deborah Wolf, Center for Devices and Radiological Health (HFZ— 
302), Food and Drug Administration, 4 Oak Grove, Rockville, MD 
20850, 240-276-0100. 


Decorative, Non-corrective Contact Lenses 


Casper Uldriks, Center for Devices and Radiological Health (HFZ— 
300), Food and Drug Administration, 4 Oak Grove, Rockville, MD 
20850, 240-276-0100. 


Good Manufacturing Practice Inspectional Information (Medical Device 
User Fee Modernization Act of 2002) 


Tim Ulatowski, Center for Devices and Radiological Health (HFZ— 
300), Food and Drug Administration, 4 Oak Grove, Rockville, MD 
20850, 240-276-0100. 


Bioresearch Monitoring Program Inspectional Information (Medical De- 
- vice User Fee Modernization Act of 2002) ‘ 


Matt Tarosky, Center for Devices and Radiological Health (HFZ-310), 
Food and Drug Administration, 4 Oak Grove, Rockville, MD 20850, 
240-276-0243. 


Office of Surveillance and Biometrics 


Instructions for Completing FDA Form 3500A With Coding Manual for 
Form 3500A 


Howard A. Press, Center for Devices and Radiological Health (HFZ- 
530), Food and Drug Administration, 1350 Piccard Drive, Rockville, 
MD 20850, 240-276-3457. 


Electronic Medical Device Adverse Event Reporting 


Do 


Office of Communication, Education, and Radiation Programs 


Medical Device Quality System Manual: A Small Entity Compliance 
Guide 


John Stigi, Center for Devices and Radiological Health (HFZ—220), 
Food and Drug Administration, 1350 Piccard Dr., Rockville, MD 
20850, 301-443-0806. 


Medical Device Reporting for Manufacturers 


Do 


Revision to Compliance Program 7386.001 Inspection of Manufactur- 
- ers of Laser Products 


Sean Boyd, Center for Devices and Radiological Health (HFZ-240), 
Food and Drug Administration, 1350 Piccard Dr., Rockville, MD 
20850, 240-276-3287. 


Revision to Compliance Program 7386.002 Field Implementation of 
the Sunlamp and Sunlamp Products Performance Standard as 
Amended 


Do 


Revision to Compliance Program 7386.004 Field Compliance Testing 
of Cabinet X-Ray Equipment — 


: 
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TITLE/TOPIC OF GUIDANCE 


CONTACT 


Revision to Compliance Program 7386.006 Compliance Testing of 
Electronic Products at Winchester Engineering and Analytical Cen- 
ter 


Revision to Compliance Program 7386.007 Imported Electronic Prod- - 
ucts 


Revision to Compliance Program 7386.007A Imported Non-certified 
Radiation-Emitting Electronic Products (Special Exemption for Tele- 
vision Receivers, Microwave Ovens, and Certain Class | Laser 
Products) Amending or Revoking as Appropriate Based on Guid- 
ance Published in Fiscal Year 2006 on Low Risk Product Reporting 

Exemptions 


Revision to Compliance Program 7386.008 Medical Device and Radi- 
ological Health Use Control and Policy Implementation 


Guidance to Allow Alternate Means of Labeling Certain Laser Prod- 
ucts: Granting Approval to Include Labels for Small Laser Products 

in Packaging or in Product Literature, Rather Than on Product Itself, 
to Eliminate Burden on FDA and Industry 


Guidance to Exempt Laser Light Show Manufacturers From Variance 
Application Requirements Under Certain Conditions: Granting Light 
Show Variances by Guidance to Reduce Burden on FDA and In- 
dustry 


Guidance Regarding Risk Messaging for Implantable Cardioverter 
Defibrillator Dear Doctor Letters to Include Flow, Order of Presen- 
tation, Required Elements of Content, and Language 


Margaret Tolbert, Center for Devices ahd Radiological Health (HFZ— 
230), Food and Drug Administration, 1350 Piccard Dr., Rockville, 
MD 20850, 240-276-3240. 


Device Use Safety: Incorporating Human Factors into Risk Manage- 
ment 


Ron Kaye, Center for Devices and Radiological Health (HFZ—230), 
Food and Drug Administration, 1350 Piccard Dr., Rockville, MD 
20850, 240-276-3244. 


Office of In Vitro Diagnostic Device Evaluation and Safety 


Analyte Specific Reagents: Frequently Asked Questions 


Courtney Harper, Center for Devices and Radiologica! Health (HFZ— 
440), Food and Drug Administration, 8 Oak Grove ,; Rockville, MD 
20850, 240-276-0443. 


Class Ii Special Controls Guidance Document: Herpes eae Virus 
Types 1 and 2 Serological Assays 


Sally Hojvat, Center for Devices and Radiological Health (HFZ—440), 
Food and Drug Administration, 8 Oak Grove, Rockville, MD 20850, 
240-276-0496. 


Draft guidance—Class II Special Controls Guidance piceniecns Bacil- 
spp. Serological Reagents 


Roxanne Shively, Center for Devices and Radiological Health (HFZ— 
440), Food and Drug Administration, 8 Oak Grove , Rockville, MD 
20850, 240-276-0496. 


Draft guidance—Tumor Marker Assays 


Maria Chan, Center for Devices and Radiological Health (HFZ—440), 
Food and Drug Administration, 8 Oak Ne Rockville, MD 20850, 
240-276-0493. 


Recommendations for Gene Expression 


Zivana Tezak, Center for Devices and Radiological Health (HFZ— 
440), Food and Drug Administration, 8 Oak Grove , Rockville, MD 
20850, 240-276-0496. 


Guidance for Administrative Procedures for Clinical Laboratory Im- 
provement Amendments of 1988 Categorization - 


Carol Benson, Center for Devices and Radiological Health (HFZ— 
440), Food and Drug Administration, 8 Oak Grove , Rockville, MD 
20850, 240-276-0496. 


Guidance for Over-the-Counter Ovulation Tests 


Veronica Calvin, Center for Devices and Radiological Health (HFZ— 
440), Food and Drug Administration, 8 Oak Grove , Rockville, MD 
20850, 240-276-0496. 


In Vitro Diagnostic Product Devices Under eee Frequently 
Asked Questions 


Sally Hojvat, Center for Devices and Radiological Health (HFZ—440), 
Food and Drug Administration, 8 Oak Grove , Rockville, MD 20850, 
_240-276-0496. 


Medical Device Reporting for Self-Monitoring Biood Glucose Devices 


Claudia Gaffey, Center for Devices and Radiological Health (HFZ-— 
440), Food and Drug Administration, 8 Oak Grove , Rockville, MD 
20850, 240-276-0496. 
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TITLE/TOPIC OF GUIDANCE 


CONTACT 


Migration Studies for Assays With Multiple Instrumentation Systems 


Sally Hojvat, Center for Devices and Radiological Health (HFZ—440), 
Food and Drug Administration, 8 Oak Grove , Rockville, MD 20850, 
240-276-0496. 


Nucleic Acid Based In Vitro Diegnaste Devices for Detection of Micro- 
| bial Pathogens 


Roxanne Shively, Center for Devices and Radiological Health (HFZ— 
440), Food and Drug Administration, 8 Oak Grove , Rockville, MD 
20850, 240-276-0496. 


Pharmacogenetic Tests and Genetic Tests for Heritable Markers 


Kathleen Simon, Center for Devices and Radiological Health (HFZ— 
440), Food and Drug Administration, 8 Oak Grove , Rockville, MD 
20850, 240-276-0496. 


Points to Consider on Assayed and Unassayed Quality Control Mate- 
rial 


Carol Benson, Center for Devices and Radiological Health (HFZ- 
440), Food and Drug Administration, 8 Oak Grove , Rockville, MD 
20850, 240-276-0496 


Recommendations for Therapeutic Drug Monitoring Assays 


Avis Danishefsky, Center for Devices and Radiological Health (HFZ— 
440), Food and Drug Administration, 8 Oak Grove , Rockville, MD 
20850, 240-276-0496. 


Recommendations for Clinical Laboratory Improvement Amendments 
of 1988 (CLIA) Waiver oe 


Carol Benson, Center for Devices and Radiological Health (HFZ— 
440), Food and Drug Administration, 8 Oak Grove , Rockville, MD 
20850, 240-276-0496. 


Serologic Assays for the Detection of Antibodies to Viral Agents 


Sally Hojvat, Center for Devices and Radiological Health (HFZ—440), 
Food and Drug Administration, 8 Oak Grove , Rockville, MD 20850, 
240-276-0496. 


Total Product Life Cycle for Portable Invasive Blood Glucose Moni- 
toring Systems 


Carol Benson, Center for Devices and Radiological Health (HFZ— 
440), Food and Drug Administration, 8 Oak Grove , p amen, MD 
20850, 240-276-0496. 


V. Center for Food Safety and Applied 
Nutrition (CFSAN) 


TITLE/TOPIC OF GUIDANCE 


CONTACT 


New Dietary Ingredient Notifications 


Linda Pellicore, Center for Food Safety and Applied Nutrition (HFS— 
810), Food and Drug Administration, 5100 Paint Branch Pkwy., Col- 
lege Park, MD 20740, 301-436-1448. 


ing Qualified Health Claims) 


Evidence-Based Scientific Review System for Health Claims (Includ- 


Kathy Ellwood, Center for Food Safety and Applied Nutrition (HFS— 
830), Food and Drug Administration, 5100 Paint Branch Pkwy., Col- 
lege Park, MD 20740, 301-436-1450. 


Fish and Fishery Products Hazards and Control Guidance 


Robert Samuels, Kathy Ellwood, Center for Food Safety and Applied 
Nutrition (HFS—417), Food and Drug Administration, 5100 Paint 
Branch Pkwy., College Park, MD 20740, 301-436-1418. 


Steps to Reduce Listeria Monocytogenes Contamination in Ready-to- 
Eat Foods 


Nega Beru, Kathy Ellwood, Center for Food Safety and Applied Nutri- 
tion (HFS—300), Food and Drug Administration, 5100 Paint Branch 
Pkwy., College Park, MD 20740, 301-436-1700. 


Dietary Guidance Statements 


Kathy Ellwood, Center for Food Safety and Applied Nutrition (HFS— 
830), Food and Drug Administration, 5100 Paint Branch Pkwy., Col- 
lege Park, MD 20740, 301-436-1450. 


Microbiological Considerations for Antimicrobial Food Additive Sub- 
missions 


Paul DeLeo, Center for Food Safety and Applied Nutrition (HFS—265), 
Food and Drug Administration, 5100 Paint Branch Pkwy., College 
Park, MD 20740, 301-436-1302. 


VI. Center for Veterinary Medicine — 
(CVM) 


TITLE OF GUIDANCE 


CONTACT 


Key Elements in Labeling of Prescription Antimicrobial Drug Products 


Melanie Berson, Center for Veterinary Medicine (HFV—110), Food and 
Drug Administration, 7500 Standish Pl., MPN-2, Rockville, MD 


20855, 301-827-7540, e-mail: melanie.berson @fda.hhs.gov. 
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TITLE OF GUIDANCE 


CONTACT 


Meetings With the Office of New Animal Drug Evaluation (ONADE) 


Gail Schmerfeld, Center for Veterinary Medicine (HFV—100), Food 
and Drug Administration, 7500 Standish Pl., MPN-2, Rockville, MD 
20855, 301-827-1796, e-mail: gail.schmerfeld @ fda.hhs.gov. 


Blue Bird Medicated Feed Labels 


, 


Dragan Momcilovic, Center for Veterinary Medicine (HFV—220), 7519 
Standish Pl., MPN-4, Rockville, MD 20855, 240-453-6856, e-mail: 
dragan.momcilovic @ fda.hhs.gov. 


Chemistry, Manufacturing, and Control Changes to an Approved 
NADA or ANADA (183) 


Dennis Bensley, Center for Veterinary Medicine (HFV—143), Food and 
Drug Administration, 7500 Standish Pl., MPN-2, Rockville, MD 
20855, 301-827-6956, e-mail: dennis.bensley @.fda.hhs.gov. 


Analytical Methods Description for Type C Medicated Feeds (#137) 


Rebecca Owen, Center for Veterinary Medicine (HFV- 141), Food and 
Drug Administration, 7500 Standish PI., MPN-2, Rockville, MD 
20855, 240-276-9842, e-mail: rebecca.owen @fda.hhs.gov. 


Veterinary Drug Compounding Compliance Policy Guide 


Neal Bataller, Center for Veterinary Medicine (HFV-235), Food and 
Drug Administration, 7519 Standish PlI., MPN-4, Rockville, MD 
20855, 240-276-9202, e-mail: neal.bataller@fda.hhs.gov. 


Voluntary Self Inspection of Medicated Feed Manufacturing Facilities 
Compliance Policy Guide 


Gloria Dunnavan, Center for Veterinary Medicine (HF V—230), Food 
and Drug Administration, 7519 Standish Pi., MPN-4, Rockville, MD 
20855, 240-276-9200, e-mail: gloria.dunnavan @ fda.hhs.gov. 


Recommended Study Design and Evaluation of Effectiveness Studies 
for Swine Respiratory Disease Claims (#178) 


Michelle L. Stull, Center for Veterinary Medicine (HFV—133), Food 
and Drug Administration, 7500 Standish PI., MPN-2, Rockville, MD 
20855, 301-827-5058, e-mail: michelle.stull @ fda.hhs.gov. 


Extra-label Use of Drugs in Animals 


Gloria Dunnavan, Center for Veterinary Medicine (HF V—230), Food 
and Drug Administration, 7519 Standish PI., MPN-4, Rockville, MD- 
20855, 240-276-9200, e-mail: gloria.dunnavan @ fda.hhs.gov. 


Salmonella Contamination of Feeds. Compliance Policy Guide 


Henry Ekperigin, Center for Veterinary Medicine (HFV—222), Food 
and Drug Administration, 7500 Standish Pl., MPN—4, Rockville, MD 
20855, 240-453-6868, e-mail: henry.ekperigin @ fda.hhs.gov. 


Criteria for Evaluating Tests for Detection of Animal Proteins Prohib- 
ited in Ruminant Feed 


Dragan Momcilovic, Center for Veterinary Medicine (HFV—220), 7519 
Standish Pi., MPN-4, Rockville, MD 20855, 240-453-6856, e-mail: 
_ dragan.momcilovic @ fda.hhs.gov. 


International Cooperation on Harmonisation of Technical Require- 
ments for Registration of Veterinary Medicinal Products (VICH)GL-— 
39 Specifications: Test Procedures and Acceptance Criteria for New 
Veterinary Drug Substances and New Medicinal Products: Chemical 
Substances 


Dennis Bensley, Center for Veterinary Medicine (HF V—143), Food and | 
Drug Administration, 7500 Standish PI., MPN-2, Rockville, MD 
20855, 301-827-6956, e-mail: dennis.bensley @fda.hhs.gov. 


International Cooperation on Harmonisation of Technical Require- 
ments for Registration of Veterinary Medicinal Products (VICH) GL— 
40 Specifications: Test Procedures and Acceptance Criteria for New 
Biotechnological/Biological Veterinary Medicinal Products 


International Cooperation on Harmonisation of Technical Require- 
ments for Registration of Veterinary Medicinal Products (VICH); 
Draft Revised Guidance for Industry on Impurities in New Veterinary 

Drug Substances (Revision) VICH GL10(R) 


International Cooperation on Harmonisation of Technical Require- 
ments for Registration of Veterinary Medicinal Products (VICH); 
Draft Revised Guidance for Industry on Impurities in New Veterinary 
Medicinal Products (Revision) VICH GL11(R) 


Animal Drug User Fees: Fees Exceed Costs Waivers and Reductions 


Dave Newkirk, Center for Veterinary Medicine (HFV—100) , Food and 
Drug Administration, 7500 Standish Pl., MPN-2, Rockville, MD 
20855, 301-827-6967, e-mail: David. Newkirk @fda.hhs.gov. 


{ International Cooperation on Harmonisation of Technical Require- 
ments for Registration of Veterinary Medicinal Products (VICH) GL— 
24 Pharmacovigilance of Veterinary Medicinal Products: Manage- 
ment of Adverse Event Reports 


Lynn Post, Center for Veterinary Medicine (HFV-—210), Food and Drug 
Administration, 7519 Standish PI., MPN—4, Rockville, MD 20855, 
240-276-9062, e-mail: Lynn.Post@fda.hhs.gov. 
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TITLE OF GUIDANCE 


CONTACT 


International Cooperation on Harmonisation of Technical Require- 
ments for Registration of Veterinary Medicinal Products (VICH) GL— 
42 Pharmacovigilance of Veterinary Medicinal Products: Data Ele- 

ments for Submission of Adverse Event Reports 


International Cooperation on Harmonisation of Technical Require- 
ments for Registration of Veterinary Medicinal Products (VICH) GL— 
29 Pharmacovigilance of Veterinary Medicinal Products: Manage- 

ment of Periodic Summary Update Reports (PSUs) 


International Cooperation on Harmonisation of Technical Require- 
ments for Registration of Veterinary Medicinal Products (VICH) GL— 
30 Pharmacovigilance of Veterinary Medicinal Products: Controlled 

Lists of Terms 


International Cooperation on Harmonisation of Technical Require- 
ments for Registration of Veterinary Medicinal Products (VICH) GL- 
35 Pharmacovigilance of Veterinary Medicinal Products: Electronic 

Standards for Transfer of Data 


Guidance for Industry, Submission of Drug Experience Reports (DER) 
to the Center for Veterinary Medicine, Form Form FDA 2301 


Do 


Guidance for Industry, Submission of Veterinary Adverse Drug Event 
Reports to the Center for Veterinary Medicine, Form FDA 1932 


Do 


Salmonelilain Pet Turtles Compliance Policy Guide 


Joseph Paige, Center for Veterinary Medicine (HFV-—230), Food and 


Drug Administration, 7519 Standish Pl., MPN—4, Rockville, MD 
20855, 240-276-9210, e-mail: joseph.paige @fda.hhs.gov. 


Glucosamine/Chondroitin Animal Products Compliance Policy Guide 


Mark Hackman, Center for Veterinary Medicine (HFV—232), Food and 


Drug Administration, 7519 Standish PI., MPN—4, Rockville, MD 


VII. Office of Regulatory Affairs (ORA) 


20855, 240-276-9215, e-mail: mark.hackman @fda.hhs.gov. 


TITLE/TOPIC OF GUIDANCE 


CONTACT 


21 CFR Part 58: Closure of Nonclinical Laboratories 


Director, Office of Regulatory Affairs (HFC-—230), Food and Drug Ad- 
ministration, 15800 Crabbs Branch Way, Rockville, MD 20855, 
240-632-6860. 


Disqualification of Clinical investigators 


Do 


Compliance Policy Guide, Section 310.210, Blood Pressure Measure- 
ment Devices (Sphygmomanometers)—Accuracy (CPG 7124.23) 


Jeffrey B. Governale, Office of Regulatory Affairs (HFC—230), Food 
and Drug Administration, 5600 Fishers Lane, Rockville, MD 20857, 
240-632-6851. 


Untrue Statements of Material Facts 


Director, Office of Regulatory Affairs (HFC-230), Food and Drug Ad- 
ministration, 15800 Crabbs Branch Way, Rockville, MD 20855, 
240-632-6860. 


Application Integrity Policy 


Do 


VIII. Office of the Commissioner (OC) 


TOPIC/TITLE OF GUIDANCE 


CONTACT 


Information Sheet Guidances for Institutional Review Boards, Clinical 
Investigators, and Sponsors 


David Lepay, Office of the Commissioner (HF-34), Food and Drug 
Administration, 5600 Fishers Lane, Rockville, MD 20857, 301-827— 
3340. 


Guidance for Industry Computerized Systems Used in Clinical Trials 


Patricia M. Beers Block, Office of the Commissioner (HF—34), Food 
and Drug Administration, 5600 Fishers Lane, Rockville, MD 20857, 
301-827-6473. 


Clinical Investigators and Sponsor Investigators 


Guidance for FDA Staff Compliance Program 7348.811, Inspection of 


Do 
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TOPIC/TITLE OF GUIDANCE 


CONTACT 


Emergency Research 


Guidance for Institutional Review Boards, Clinical Investigators, and 
Sponsors, Exception from Informed Consent Requirements for 


301-827-9105. 


Carolyn Hommel, Office of the Commissioner (HF-34), Food and 
Drug Administration, 5600 Fishers Lane, Rockville, MD 20857, - 


Dated: August 23, 2006. 

Jeffrey Shuren, 

Assistant Commissioner for Policy. 

[FR Doc. E6-14549 Filed 8-31-06; 8:45 am] 
BILLING CODE 4160-01-S : 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Substance Abuse and Mental Health 
Services Administration 


Current List of Laboratories Which 
Meet Minimum Standards To Engage in 
Urine Drug Testing for Federal 
Agencies 


AGENCY: Substance Abuse and Mental 
Health Services Administration, HHS. 


ACTION: Notice. 


SUMMARY: The Department of Health and 
Human Services (HHS) notifies Federal 
agencies of the laboratories currently 
certified to meet the standards of 
subpart C of the Mandatory Guidelines 
for Federal Workplace Drug Testing 
Programs (Mandatory Guidelines). The 
Mandatory Guidelines were first 
published in the Federal Register on 
April 11, 1988 (53 FR 11970), and 
subsequently revised in the Federal 
Register on June 9, 1994 (59 FR 29908), 
on September 30, 1997 (62 FR 51118), 

_ and on April 13, 2004 (69 FR 19644). 

A notice listing all currently certified 
laboratories is published in the Federal 
Register during the first week of each 
month. If any laboratory’s certification 
is suspended or revoked, the laboratory 
will be omitted from subsequent lists 
until such time as it is restored to full 
certification under the Mandatory 
Guidelines. 

If any laboratory has withdrawn from 
the HHS National Laboratory 
Certification Program (NLCP) during the 
past month, it will be listed at the end, 
-and will be omitted from the monthly 
listing thereafter. 

This notice is also available on the 

_ Internet at http://workplace.samhsa.gov 
and http://www.drugfreeworkplace.gov. 


FOR FURTHER INFORMATION CONTACT: Mrs. 
Giselle Hersh or Dr. Walter Vogl, 
Division of Workplace Programs, 
SAMHSA/CSAP, Room 2-1035, 1 Choke 
Cherry Road, Rockville, Maryland 
20857; 240-276-2600 (voice), 240—276- 
2610 (fax). 


SUPPLEMENTARY INFORMATION: The 


_ Mandatory Guidelines were developed 


in accordance with Executive Order 
12564 and section 503 of Pub. L. 100- 
71. Subpart C of the Mandatory 
Guidelines, ‘Certification of 
Laboratories Engaged in Urine Drug 
Testing for Federal Agencies,” sets strict 
standards that laboratories must meet in 
order to conduct drug and specimen 
validity tests on urine specimens for 
Federal agencies. To become certified, 
an applicant laboratory must undergo 
three rounds of performance testing plus 
an on-site inspection. To maintain that 
certification, a laboratory must 
participate in a quarterly performance 
testing program plus undergo periodic, 
on-site inspections. 

Laboratories which claim to be in the 
applicant stage of certification are not to 
be considered as meeting the minimum 
requirements described in the HHS 
Mandatory Guidelines. A laboratory 
must have its letter of certification from 
HHS/SAMHSA (formerly: HHS/NIDA) 
which attests that it has met minimum 
standards. 

In accordance with Subpart C of the 
Mandatory Guidelines dated April 13, 
2004 (69 FR 19644), the following 
laboratories meet the minimum 


_ standards to conduct drug and specimen 


validity tests on urine specimens: 


ACL Laboratories, 8901 W. Lincoln 
Ave., West Allis, WI 53227, 414—328— 
7840/800-877-7016 (Formerly: 
Bayshore Clinical Laboratory). 

ACM Medical Laboratory, Inc.,160 
Elmgrove Park, Rochester, NY 14624, 
585-429-2264. 

Advanced Toxicology Network, 3560 
Air Center Cove, Suite 101, Memphis, 
TN 38118, 901—794-5770/888—290— 
1150. 

Aegis Analytical Laboratories, Inc., 345 
Hill Ave., Nashville, TN 37210, 615— 
255-2400. 

Baptist Medical Center-Toxicology 
Laboratory, 9601 I-630, Exit 7, Little 
Rock, AR 72205-7299, 501-202-2783 
(Formerly: Forensic Toxicology 
Laboratory Baptist Medical Center). 

Clinical Reference Lab, 8433 Quivira . 
Road, Lenexa, KS 66215-2802, 800— 
445-6917. 

Diagnostic Services, Inc., dba DSI, 
12700 Westlinks Drive, Fort Myers, 
FL 33913, 
5416. 


Doctors Laboratory, Inc., 2906 Julia 
Drive, Valdosta, GA 31602, 229-671- 
2281. 

DrugScan, Inc., P.O. Box 2969, 1119 
Mearns Road, Warminster, PA 18974, 
215-674-9310. 

Dynacare Kasper Medical Laboratories *, 

- 10150-102 St., Suite 200, Edmonton, 
Alberta, Canada T5J 5E2, 780-451- 
3702/800-661-—9876. 

ElSohly Laboratories, Inc., 5 Industrial 
Park Drive, Oxford, MS 38655, 662-— 
236-2609. 

Gamma-Dynacare Medical 
Laboratories,” A Division of the 
Gamma-Dynacare, Laboratory 
Partnership, 245 Pall Mall Street, 
London, ONT, Canada N6A 1P4, 519— 

679-1630. 

General Medical Laboratories, 36 South 
Brooks St., Madison, WI 53715, 608— 
267-6225. 

Kroll Laboratory Specialists, Inc., 1111 
Newton St., Gretna, LA 70053, 504— 
361-8989/800—433-—3823 (Formerly: 
Laboratory Specialists, Inc.). 

Kroll Scientific Testing Laboratories, 
Inc., 450 Southlake Blvd., Richmond, 
VA 23236, 804-378-9130 (Formerly: - 
Scientific Testing Laboratories, Inc.). 

Laboratory Corporation of America 
Holdings, 7207 N. Gessner Road, 
Houston, TX 77040, 713-856-8288/ 
800-800-2387. 

Laboratory Corporation of America 
Holdings, 69 First Ave., Raritan, NJ 
08869, 
(Formerly: Roche Biomedical 
Laboratories, Inc.). 

Laboratory Corporation of America 
Holdings, 1904 Alexander Drive, 
Research Triangle Park, NC 27709, 
919-572-6900/800-833-3984 
(Formerly: LabCorp Occupational 
Testing Services, Inc., CompuChem 
Laboratories, Inc.; CompuChem 
Laboratories, Inc., A Subsidiary of 
Roche Biomedical Laboratory; Roche 
CompuChem Laboratories, Inc., A 
Member of the Roche Group). 

Laboratory Corporation of America 
Holdings, 10788 Roselle St., San 
Diego, CA 92121, 800-882-7272 
(Formerly: Poisonlab, Inc.). 

Laboratory Corporation of America 
Holdings, 550 17th Ave., Suite 300, 
Seattle, WA 98122, 206-923-7020/ 
800-898-0180 (Formerly: DrugProof, 
Division of Dynacare/Laboratory of 
Pathology, LLC; Laboratory of 
Pathology of Seattle, Inc.; DrugProof, 
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Division of Laboratory of Pathology of 7866/800—433—2750, (Formerly: 


Seattle, Inc.). Associated Pathologists Laboratories, 
Laboratory Corporation of America Inc.). 
Holdings, 1120 Main Street, Quest Diagnostics Incorporated, 10101 
Southaven, MS 38671, 866—827-8042/ Renner Blvd., Lenexa, KS 66219, 913- 
800-233-6339 (Formerly: LabCorp 888-—3927/800—873-8845 (Formerly: 
Occupational Testing Services, Inc.; LabOne, Inc.; Center for Laboratory 
MedExpress/National Laboratory Services, a Division of LabOne, Inc.). 
Center). Quest Diagnostics Incorporated, 400 
Marshfield Laboratories, Forensic Egypt Road, Norristown, PA 19403, 
Toxicology Laboratory, 1000 North 610-631—4600/877-642-2216, 
Oak Ave., Marshfield, WI 54449, 715— (Formerly: SmithKline Beecham 
389-37 34/800—331-37 34. Clinical Laboratories; SmithKline Bio- 
MAXXAM Analytics Inc.,* 6740 Science Laboratories). 
Campobello Road, Mississauga, ON, Quest Diagnostics Incorporated, 506 E. 
Canada L5N 2L8, 905-817-5700, . State Pkwy., Schaumburg, IL 60173, 
(Formerly: NOVAMANN (Ontario), 800—669-6995/847—885—2010 
Inc.). (Formerly: SmithKline Beecham 
MedTox Laboratories, Inc., 402 W. Clinical Laboratories; International ~ 
County Road D, St. Paul, MN 55112, Toxicology Laboratories). 
651-—636—7466/800—832-3244. Quest Diagnostics Incorporated, 7600 
MetroLab-Legacy Laboratory Services, Tyrone Ave., Van Nuys, CA 91405, 
1225 NE 2nd Ave., Portland, OR 866-—370—6699/818—-989-2521 
97232, 503-413-5295/800—950-5295. (Formerly: SmithKline Beecham 
Minneapolis Veterans Affairs Medical Clinical Laboratories). 
Center, Forensic Toxicology Quest Diagnostics Incorporated, 2282 
. Laboratory, 1 Veterans Drive, South Presidents Drive, Suite C, West 
Minneapolis, MN 55417, 612-—725— Valley City, UT 84120, 801-606- 
2088. 6301/800—322-3361 (Formerly: 
National Toxicology Laboratories, Inc., Northwest Toxicology, a LabOne 


1100 California Ave., Bakersfield, CA Company; LabOne, Inc., dba 
93304, 661-322—4250/800—350-3515. Northwest Toxicology; NWT Drug 


One Source Toxicology Laboratory, Inc., Testing, NorthWest Toxicology, Inc.; 


1213 Genoa-Red Bluff, Pasadena, TX. Northwest Drug Testing, a division of 


77504, 888-747-3774 (Formerly: NWT Inc.). 

University of Texas Medical Branch, _S.E.D. Medical Laboratories, 5601 Office 
Clinical Chemistry Division; UTMB Blvd., Albuquerque, NM 87109, 505- 
Pathology-Toxicology Laboratory). 727-6300/800—999-5227. 

Oregon Medical Laboratories, 123 South Bend Medical Foundation, Inc., 
International Way, Springfield, OR 530 N. Lafayette Blvd., South Bend, 
97477, 541-341-8092. IN 46601, 574-234-4176 x276. 

Pacific Toxicology Laboratories, 9348 Southwest Laboratories, 4645 E. Cotton 
DeSoto Ave., Chatsworth, CA 91311, Center Boulevard, Suite 177, Phoenix, 
800-328-6942 (Formerly: Centinela AZ 85040, 602—438-8507/800—279-— 
Hospital Airport Toxicolo 0027. 

Laboratory). © BAS Sparrow Health System, Toxicology 

Pathology Associates Medical Testing Center, St. Lawrence Campus, 
Laboratories, 110 West Cliff Dr., 1210 W. Saginaw, Lansing, MI 48915, 
Spokane, WA 99204, 509—755-8991/ 517-364-7400 (Formerly: St. 
800-541-7897 x7. Lawrence Hospital & Healthcare 

Physicians Reference Laboratory, 7800 System). 

West 110th St., Overland Park, KS St. Anthony Hospital Toxicology 
66210, 913-339-0372/800-821-3627. Laboratory, 1000 N. Lee St., 

Quest Diagnostics Incorporated, 3175 Oklahoma City, OK 73101, 405~272- 
Presidential Dr., Atlanta, GA 30340, 7052. 
770—452-1590/800—729-6432 Toxicology & Drug Monitoring 
(Formerly: SmithKline Beecham Laboratory, University of Missouri 


Clinical Laboratories; SmithKline Bio- | Hospital & Clinics, 301 Business Loop 
Science Laboratories). 70 West, Suite 208, Columbia, MO 


Quest Diagnostics Incorporated, 4770 65203, 573-882-1273. 
Regent Blvd., Irving, TX 75063, 800— Toxicology Testing Service, Inc., 5426 
824-6152 (Moved from the Dallas N.W. 79th Ave., Miami, FL 33166, 
location on 03/31/01; Formerly: 305-593-2260. ; 
SmithKline Beecham Clinical US Army Forensic Toxicology Drug 
Laboratories; SmithKline Bio-Science Testing Laboratory, 2490 Wilson St., 
Laboratories). Fort George G. Meade, MD 20755-— 
Quest Diagnostics Incorporated, 4230 5235, 301-677-7085. 
South Burnham Ave., Suite 250, Las *The Standards Council of Canada (SCC) 


Vegas, NV 89119-5412, 702—733— voted to end its Laboratory Accreditation 


Program for Substance Abuse (LAPSA) 


effective May 12, 1998. Laboratories certified _ 


through that program were accredited to 
conduct forensic urine drug testing as 
required by U.S. Department of 
Transportation (DOT) regulations. As of that 
date, the certification of those accredited 
Canadian laboratories will continue under 
DOT authority. The responsibility for 
conducting quarterly performance testing 
plus periodic on-site inspections of those 
LAPSA-accredited laboratories was 
transferred to the U.S. HHS, with the HHS’ 
NLCP contractor continuing to have an active 
role in the performance testing and 
laboratory inspection processes. Other 
Canadian laboratories wishing to be 
considered for the NLCP may apply directly 
to the NLCP contractor just as U.S. 
laboratories do. 


Upon finding a Canadian laboratory to 
be qualified, HHS will recommend that 
DOT certify the laboratory (Federal 
Register, July 16, 1996) as meeting the 
minimum standards of the Mandatory 
Guidelines published in the Federal 
Register on April 13, 2004 (69 FR 
19644). After receiving DOT 
certification, the laboratory will be 
included in the monthly list of HHS- 
certified laboratories and participate in 
the NLCP certification maintenance 
program. 

Anna Marsh, 

Director, Office Program Services, SAMHSA. 
[FR Doc. 06-7396 Filed 8-31-06; 8:45 am] - 
BILLING CODE 4160-20-P 


DEPARTMENT OF HOMELAND 
SECURITY 


Coast Guard 

[USCG-2006-25662] 

National Maritime Security Advisory 
Committee 


AGENCY: Coast Guard, DHS. 
ACTION: Notice of meeting. 


SUMMARY: The National Maritime 
Security Advisory Committee (NMSAC) 
will hold a teleconference meeting on 
September 13, 2006, to discuss the Draft 
Report to Congress regarding NMSAC’s 
recommendation on termination of the 
committee on the statutory termination 
date. This notice announces the date, 


‘time, and location for the teleconference 


meeting of the NMSAC. 


DATES: The NMSAC will meet via 
teleconference on Wednesday, 
September 13, 2006, from 1 p.m. to 2:30 


_ p.m. EDT. The meeting may close early 


if all business is completed before the 
scheduled time. This notice is being 
given late because of recent decisions 
about the necessity of this 
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teleconference and the availability of . 
someone to preside over the meeting. 
Written material and requests to make 
oral presentations at the September 13th 
meeting should reach the Coast Guard 
on or before September 7, 2006. 


ADDRESSES: The NMSAC teleconference 
meeting will be held in room 5222, U.S. 
Coast Guard Headquarters, 2100 Second 
St., SW., Washington, DC. Send written 
material and requests to make oral 
presentations to Mr. John Bastek, 
Commandant (G—PCP-—1), U.S. Coast 
Guard Headquarters, 2100 Second St., 
SW., Washington, DC 20593-0001. This 
notice is available on the Internet by 
performing a simple search for the 
docket number at http://dms.dot.gov. 


FOR FURTHER INFORMATION CONTACT: Mr. 
John Bastek, NMSAC Executive 
Secretary, telephone 202-267-2722, fax 
202-267-4130. 


SUPPLEMENTARY INFORMATION: 
Procedural 


The September 13th teleconference 
meeting is open to the public. Please 
note that the meeting may close early if 
all business is finished. Security 
requires that any member of the public 
who wishes to attend the public session 
at Coast Guard Headquarters provide his 
or her name and date of birth no later 
than 4 p.m. EDT, Thursday, September 
7, 2006, to Mr. John Bastek e-mail at 
Jbastek@comdt.uscg.mil, or via phone at 
(202) 267-2722. Photo identification 
will be required for entry into the 
building. Individuals wishing to attend 
the meeting via the teleconference call 
in number shall contact Mr. Bastek for 
the teleconference information. 

If you would like a copy of your 
written material distributed to each 
member of the Committee in advance of 
the meeting, please submit 25 copies of 
the material to Mr. John Bastek no later 
than September 7, 2006. 

Notice of the meeting is given under 
the Federal Advisory Committee Act, 5 
U.S.C. App. 2 (Pub. L. 92-463, 86 
Stat.770). 


Agenda of ines 13, 2006, 
Teleconference 


The agenda includes the following: 
(1) Draft of Report to Congress. 


Information on Services for Individuals - 


With Disabilities 

For information on facilities or 
services for individuals with” 
disabilities, or to request special 
assistance at the meetings, contact Mr. 
John Bastek as soon as possible at the 
address or phone number listed under 
the FOR FURTHER INFORMATION CONTACT 
_ section. 


Dated: August 28, 2006. 
F.J. Sturm, 
Captain, U.S. Coast Guard, Deputy Director 
Inspections & Compliance. 
[FR Doc. E6—14584 Filed 8-31-06; 8:45 am] 
BILLING CODE 4910-15-P 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


Notice of Boundary Expansion, James 
Campbell National Wildlife Refuge, 
Oahu, HI 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Notice. 


SUMMARY: This notice advises the public 
that Congress has enacted the “James 
Campbell National Wildlife Refuge 
Expansion Act of 2005” (Act). The Act 
authorizes an expansion of the James 


' Campbell National Wildlife Refuge’s 


(Refuge) approved boundary by 
approximately 750 acres, resulting in a 
revised Refuge boundary encompassing 
approximately 1,100 acres. This notice 
is being furnished consistent with 
section 4(c)(2) of the Act. 

ADDRESSES: A map depicting the 
expanded approved Refuge boundary 
and other information regarding the 
Refuge expansion is available on the 
Internet at http://www.fws.gov/pacific/ 
planning/. 

FOR FURTHER INFORMATION CONTACT: 
Sylvia R. Pelizza, Refuge Manager, Oahu 
National Wildlife Refuge Complex, 66- 
590 Kamehameha Highway, Room 2C, 
Haleiwa, HI 96712; phone (808) 637— 
6330; fax (808) 637-3578; or e-mail 
FW1PlanningComments@fws.gov. 


SUPPLEMENTARY INFORMATION: Congress 
has enacted the “James Campbell 
National Wildlife Refuge Expansion Act 
of 2005” (Act), Public Law 109-225 
(May 25, 2006). The Act was created in 
response to longstanding public 
concerns for protecting natural 
resources and open space on the 
Kahuku coastal plain on the Island of 
Oahu. The Act authorizes an expansion 
of the Refuge’s approved boundary by 
approximately 750 acres. The expanded 
approved Refuge boundary includes 
land on the makai (ocean) side of - 
Kamehameha Highway, including 
coastal dunes, but not public beaches. 
This authorization allows the Service to 
acquire land within the expanded 
approved Refuge boundary from the 
Estate of James Campbell. The lands 
will link the Refuge’s two units—the Kii 
Unit and Punamano Unit—into a single 
unit of protected wildlife habitat 
totaling approximately 1,100 acres. 


The Refuge expansion will protect the 
natural coastal wetlands and natural 
dune habitats of the Kahuku coastal area 
as part of the National Wildlife Refuge 
System. Management of the lands and 
waters will ensure a protected haven for 
all four species of endangered Hawaiian 
waterbirds and a variety of migratory 
shorebirds and waterfowl that use 
coastal wetlands and surrounding lands. 
Other native wildlife species that will 
benefit from the Refuge expansion 
include the native Hawaiian Owl, a 
native damselfly, and seabirds that 
formerly nested in the dune habitat. 
Protection of dune and strand vegetation 
near the coast will also conserve resting 
habitat for the endangered Hawaiian 
monk seal and nesting habitat for 
threatened green sea turtles that use 
Kahuku beaches. The expansion will 
also provide visitors increased 
opportunities to view native Hawaiian 
wildlife and some of the last remaining 
pristine coastal habitat on Oahu. 

The Service is now authorized to 
proceed with acquiring land from the 
Estate of James Campbell, which may 
inelude providing lease extensions to 
long-term leaseholders within the 
expanded approved Refuge boundary. 


Dated: August 28, 2006. 
David J. Wesley, 
Acting Regional Director, Region 1, Portland, 
Oregon. 
[FR Doc. E6—14619 Filed 8-31-06; 8:45 am] 
BILLING CODE 4310-55-P 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


Final Comprehensive Conservation 
Pian and Environmental Impact 
Statement for Crab Orchard National 
Wildlife Refuge (NWR), Williamson, 
Jackson, and Union Counties, IL 


AGENCY: Fish and Wildlife Service, 
Interior. 


_ ACTION: Notice of availability. 


SUMMARY: The U.S. Fish and Wildlife | 
Service announces that the Final 
Comprehensive Conservation Plan 
(CCP) and Environmental Impact 
Statement (EIS) is available for Crab 
Orchard National Wildlife Refuge. The 
Final CCP/EIS was prepared pursuant to 
the National Wildlife Refuge System 
Administration Act of 1966, as amended 
by the National.Wildlife Refuge System 
Improvement Act of 1997, and the 
National Environmental Policy Act of 
1969. Goals and objectives in the CCP 
describe how the agency intends to 
manage the refuge over the next 15 
years. 
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DATES: A Record of Decision will be 
signed by the Regional Director, U.S. 
Fish and Wildlife Service, Region 3, 
Fort Snelling, Minnesota, no sooner 
than 30 days after publication of this 
notice by the Environmental Protection 
Agency, in the Federal Register. 
ADDRESSES: Copies of the Final CCP/EIS 
may be viewed at the Crab Orchard 
National Wildlife Refuge Headquarters 
and public libraries near the refuge. You 
may access and download a copy via the 
Planning Web site at http:// 
www.fws.gov/midwest/planning/ 
craborchard, or you may obtain a copy 
on compact disk by contacting: U.S. 
Fish and Wildlife Service, Division of 
Conservation Planning, Bishop Henry 
Whipple Federal Building, 1 Federal 
Drive, Fort Snelling, Minnesota 55111 
(1-800-247-1247, extension 5429) or 
Crab Orchard National Wildlife Refuge, 
8588 Route 148, Marion, IL 62959 (618— 
997-3344). A limited number of 
hardcopies will be available for 
distribution at the Refuge Headquarters. 
FOR FURTHER INFORMATION CONTACT: Dan 
Frisk, 618/997-3344. 
SUPPLEMENTARY INFORMATION: Located in 
southern Illinois and consisting of 
43,888 acres, Crab Orchard NWR was 
established in 1947 for wildlife, 
agriculture, recreation, and industry. 
The Draft CCP/EIS was released for 
public review October 17, 2005, (70 FR 
60364-60365, October 17, 2005) for a 
90-day comment period ending January 
17, 2006. The Refuge hosted a public 
meeting attended by 145 people. In 
addition, the refuge manager met with 
10 groups to explain the contents of the 
Draft CCP/EIS and receive comments. 
We received comments via letters, e- 
mails, and comment forms from 643 
correspondents and we received one 
petition with 592 signatures. 

In response to public and agency 
comments, several changes were made 
to Alternative E, the preferred 
alternative, for the Final CCP/EIS. These 
changes include a reduction in the size 
of the proposed no-wake zone on Crab 
Orchard Lake; an increase in the size of 
the area proposed for gas motor use on 
Devils Kitchen Lake; retention of 
primitive sites at Devils Kitchen 
Campground rather than closure of the 
campground; inclusion of an objective 
and strategies for the management of 
conservation easements; and inclusion 
of an objective and strategies for 
management of forests to favor oak- 
hickory over maple. Typographical and 
editorial corrections were made 
throughout the document and 
additional discussion was included to 
clarify meaning and intentions related 
to the 14-day stay limit in campgrounds, 


recreation fee program, and the small 
fishing contest policy. 

When the Record of Decision is 
available, we will publish a notice of 
availability in the Federal Register. The 
Record of Decision will document 
which alternative in the Final CCP/EIS 
will become the 15-year CCP for the 
Refuge. 

The National Wildlife Refuge System 
Administration Act of 1966, as amended 
by the National Wildlife Refuge System 
Improvement Act of 1997 (16 U.S.C. 
668dd-668ee et seq.), requires the 
Service to develop a CCP for each 
National Wildlife Refuge. The purpose 
in developing a CCP is to provide refuge 
managers with a 15-year strategy for 
achieving refuge purposes and 
contributing toward the mission of the 
National Wildlife Refuge System, 
consistent with sound principles of fish 
and wildlife management, conservation, 
legal mandates, and Service policies. In 
addition to outlining broad management 
direction for conserving wildlife and 
their habitats, the CCP identifies 
wildlife-dependent recreational 
opportunities available to the public, 
including opportunities for hunting, 
fishing, wildlife observation and 
photography, and environmental 
education and interpretation. We will 
review and update these CCPs at least 
every 15 years in accordance with the 
National Wildlife Refuge System 
Administration Act of 1966, as amended 
by the National Wildlife Refuge System 
Improvement Act of 1997, and the 
National Environmental Policy Act of 
1969 (42 U.S.C. 4321-4370d). 


Dated: July 3, 2006. 
Robyn Thorson, 


Regional! Director, U.S. Fish and Wildlife 
Service, Fort Snelling, Minnesota. 


[FR Doc. E6—14561 Filed 8—31—06; 8:45 am] 
BILLING CODE 4310-55-P 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


St. Catherine Creek National Wildlife 
Refuge 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Notice of availability of the final 
Comprehensive Conservation Plan and 
Finding of No Significant Impact for St. 
Catherine Creek National Wildlife 
Refuge in Adams and Wilkinson 
Counties, Mississippi. 


SUMMARY: The Fish and Wildlife Service 
announces that a Final Comprehensive 
Conservation Plan and Finding of No 
Significant Impact for St. Catherine 


Creek National Wildlife Refuge are 
available for distribution. The plan was 
prepared pursuant to the National 
Wildlife Refuge System Improvement 
Act of 1997, and in accordance with the 
National Environmental Policy Act of 
1969, and describes how the refuge will 
be managed over the next 15 years. _ 
ADDRESSES: A plan may be obtained by 
calling Randy Breland, Refuge Manager, 
at 601/442-6696; or by writing to the 
Refuge Manager, St. Catherine Creek 
National Wildlife Refuge, 76 Pintail 
Lane, Natchez, Mississippi 39120. The 
plan may also be accessed and 
downloaded from the Service’s Internet 
Web site at http://southeast.fws.gov/ 
planning/. 
SUPPLEMENTARY INFORMATION: The 
availability of the draft comprehensive 
conservation plan and environmental 
assessment for a 45-day review period 
was announced in the Federal Register 
on November 3, 2005 (70 FR 66845). 
The draft plan and environmental 
assessment evaluated four alternatives 
for managing the refuge. Alternative D 
was chosen as the preferred alternative. 
The preferred alternative will promote a 
greater understanding and protection of 
fish, wildlife, and their habitats, and 
quality, balanced recreational 
opportunities for visitors. Hunting and 
fishing will continue with greater 
emphasis on the quality of the 
experience. Education and 
interpretation will be promoted with 
regular programs and partnerships with 
local schools. Wildlife observation and 
photography opportunities will be 
expaned, including a birding trail and 
observation tower. A new visitor center 
and headquarters office will be 
constructed with space for 
interpretation, environmental 
education, and staff. 
Research studies on the refuge will! be 
fostered and partnerships developed 
with other agencies and universities, 
providing needed resources and 
experiment sites, while meeting the 
needs of the refuge’s wildlife and 
habitat management programs. Research 
will also benefit efforts throughout 
southwest Mississippi to conserve, 
enhance, restore, and manage native 
habitat. New surveys on birds, reptiles, 
and amphibians will be initiated to 
develop baseline information. 
Additional staff will include 
administrative, biological, and outreach 
personnel to accomplish objectives for 
establishing baseline data on refuge 
resources, managing habitats, providing 
opportunities and facilities for wildlife 
observation and photography, providing 
educational programs that promote a 
greater understanding of refuge 


a 
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resources, and protecting natural and 
cultural resources and refuge visitors. 

Under this alternative, the refuge will 
continue to seek acquisition of lands 
within the present acquisition 
boundary. Lands acquired as part of the 
refuge will be made available for 
compatible wildlife-dependent 
recreation and environmental education 
opportunities, where appropriate. Lands 
that provide high-quality habitat and 
connectivity to existing refuge lands 
will be priority acquisitions. Equally 
important acquisition tools to be used 
include: transfer lands, partnerships 
with conservation organizations, 
conservation easements with adjacent 
landowners, and leases/cooperative 
agreements with state agencies. 

Public comments were requested, 
considered, and incorporated 
throughout the planning process in 
numerous ways. Public butreach 
included open houses, public meetings, 
technical workgroups, planning update 
mailings, and Federal Register notices. 
During the draft comprehensive 
conservation plan/environmental 
assessment comment period, the Service 
received several comments, which were 
incorporated, when appropriate, and 
responded to in the comprehensive 
conservation plan. 

Authority: This notice is published under 
the authority of the National Wildlife Refuge 
System Improvement Act of 1997, Public 
Law 105-57. 

Dated: February 22, 2006. 

Cynthia K. Dohner, 
Acting Regional Director. 


Editorial Note: This document was 
received at the Office of the Federal Register 
on August 29, 2006. 

[FR Doc. 06-7381 Filed 8-31-06; 8:45 am] 
BILLING CODE 4310-55-M 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 


Notice of Temporary Closure of the 
Manning Canyon Area 


AGENCY: Bureau of Land Management, 
Department of the Interior. 

ACTION: Extension of Notice of 
Temporary Closure, Manning Canyon 
Area. 


SUMMARY: Notice is hereby given that 
the Notice of Temporary Closure for the 
Manning Canyon area, first published in 
the Federal Register on October 29, 
2002 page 66000, volume 67, number 
209, is hereby extended until 
rehabilitation, and range, habitat, and 


watershed restoration are successful. 
The area described is hereby closed to 
all motorized vehicle and mechanized 
vehicle use to protect the rehabilitation 
efforts of the Manning Canyon 
hazardous mine tailings remediation 
project. The opening date for the West 
Manning Canyon and Lewiston roads 
will be determined by mutual agreement 
with Utah County. The public lands 
affected by this closure are all public 
lands within the following described 
area which is approximately 2,971 acres 
in size: 
Manning Canyon Hazardous Material 
Cleanup Site 
T.6S., R. 3 W., Salt Lake Meridian, 
Section 13, 
Section 14, all, 
Section 15, all, 
Section 22, E¥, all public lands east of and 
including the north-south road, 
Section 23, all, 
Section 24, SY2NE%, 
Section 26, all public lands east of the 
West Manning Canyon Road, 
Section 27, NEY4aNE%4NE™, north of the 
West Manning Canyon Road. 
FOR FURTHER INFORMATION CONTACT: Tim 
Ingwell, BLM Hazardous Material 
Specialist, Salt Lake Field Office, 
Bureau of Land Management, 2370 
South 2300 West, Salt Lake City, Utah, 
84119; (801) 977-4300, or e-mail him at 
tim_ingwell@ut.blm.gov. 
SUPPLEMENTARY INFORMATION: This 
closure of the public lands to motorized 
vehicle and mechanized use will serve 


~ to protect the rehabilitation of the lands 


following the cleanup of hazardous 
material in Manning Canyon. The 
hazardous material consists of 
numerous mine tailings piles containing 
large concentrations of heavy metals, 
such as lead and arsenic. As a result of 
the cleanup of these hazardous mine 
tailings, large areas were re-contoured 
and reseeded and a repository was 
created to contain the tailings. These 
areas require protection until the 
rehabilitaticn actions are determined to 
be successful. A map depicting the 
closure area is available for public 
inspection at the Bureau of Land 
Management, Salt Lake Field Office. 

The authority for establishing this 
restriction is found at 43 CFR 8364.1(a) 
and 43 CFR 8341.2. This restriction does 
not apply to: 

(1) Any federal, state or local 
government officer or member of an 
organized rescue or fire fighting force 
while in the performance of an official 
duty. 

(2) Any Bureau of Land Management 
employee, agent, contractor, or 
cooperator while in the performance of 
an official duty. 


(3) Any federal, state, local, or 
contract law enforcement officer, while 
in the performance of their official 
duties, or while enforcing this closure 
notice. 

Violation of this closure is punishable 
by a fine not to exceed $100,000 and/ ~ 
or imprisonment not to exceed 12 
months as provided in 43 CFR 8360-0.7 
as further defined in 18 U.S.C. 3571. 

Dated: July 23, 2006. 

Glenn A. Carpenter, 
Field Office Manager. 
[FR Doc. 06-7371 Filed 8-31-06; 8:45 am] 
BILLING CODE 4310-$$-P 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[WY-030-1310-DB] 


Notice of Retraction of a Notice of 
Availability of the Final Environmental 
Impact Statement for the Atlantic Rim 
Natural Gas Development Project 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of retraction. 


SUMMARY: The Bureau of Land 
Management (BLM) inadvertently 
published a Notice of Availability of the 
Final Environmental Impact Statement 
for the Atlantic Rim Natural Gas 
Development Project in the Federal 
Register on Wednesday, August 9, 2006 
(FR 71 45576). BLM will publish this 
Notice of Availability at a later date. 
FOR FURTHER INFORMATION CONTACT: Mr. 
David Simons, Project Lead, BLM 
Rawlins Field Office, 1300 N. Third 
Street, Rawlins, WY 82301. 


Dated: August 9, 2006. 
Robert A. Bennett, 
State Director. 
[FR Doc. 06-7369 Filed 8—31-06; 8:45 am] 
BILLING CODE 4310-22-M 


DEPARTMENT OF THE INTERIOR 


- Bureau of Land Management 


[ID420 1610 DP 034D] 


Notice of Availability of the 
Cottonwood, ID, Draft Resource 
Management Plan and Draft 
Environmental Impact Statement 


AGENCY: Bureau of Land Management, 
Department of the Interior. 


ACTION: Notice of availability. 


SUMMARY: In accordance with the 


_ National Environmental Policy Act of 


1969 (NEPA, 42 U.S.C. 4321 et seq.) and 
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the Federal Land Policy and 
Management Act of 1976 (FLPMA, 43 
U.S.C. 1701 et seq.), the Bureau of Land 
Management (BLM) has prepared a Draft 
Resource Management Plan/ 
Environmental Impact Statement (RMP/ 
EIS) for the Cottonwood Field Office 
and by this notice is announcing the 
opening of the comment period. 
DATES: To assure that they will be 
considered, BLM must receive written 
comments on the Draft RMP/EIS within 
90 days following the date the 
Environmental Protection Agency 
publishes their Notice of Availability in 
the Federal Register. The BLM will 
announce future meetings or hearings 
and any other public involvement 
activities will be announced at least 15 
days in advance through public notices, 
media news releases, and/or mailings, 
and on the BLM Web site (http:// 
www.blm.gov/rmp/id/cottonwood/). 
ADDRESSES: You may submit comments 
by any of the following methods: 

e Web Site: http://www.blm.gov/rmp/ 
id/cottonwood/ 

e E-mail: 
commen ts@cottonwoodrmp. com 

e Mail: Attn: RMP, BLM Cottonwood 
Field Office, 1 Butte Drive, Cottonwood 
ID 83522-9498 


e Fax: (208) 962-3275 
FOR FURTHER INFORMATION CONTACT: 
Carrie Christman at the Cottonwood 
Field Office (see above address), 
telephone (208) 962-3245. 
SUPPLEMENTARY INFORMATION: The 
Cottonwood RMP planning area is 
located in the southern portion of the 
Idaho panhandle. The BLM administers 
scattered parcels of lands totaling 
143,830 acres within the following 
Idaho counties: Latah, Clearwater, Nez 


- Perce, Lewis, Idaho and Adams. The 


Cottonwood Field Office planning area 
lies within the ceded territory of the Nez 
Perce Tribe. The Nez Perce Reservation 
lies within the planning area, and there 
are about 17,586 acres of BLM- 
administered land within the 
reservation boundary. Management of 
the BLM administered lands will 
involve trust and treaty resources. 

The BLM-administered public lands 
within the planning area are currently 
managed in accordance with the 
decisions of the 1981 Chief Joseph 
Management Framework Plan (MFP) as 
amended. BLM will continue to manage 
these lands in accordance with the MFP 
and amendments until the Cottonwood 
RMP is completed and the Record of 
Decision is signed. 


TABLE 1.— EVALUATION OF AREAS OF CRITICAL ENVIRONMENTAL CONCERN 


The Cottonwood RMP will provide 
future broad-scale management 
direction for land use allocations and 
allowable uses on public lands within 
the planning area. In the Draft EIS, four 
alternatives were analyzed, including a 
no action alternative. These alternatives 
were developed through issue 
identification during the scoping 
process. Such issues include: Watershed 
management, forestry, fuels treatments, 
recreation, land tenure, special 
designations, invasive plant species, 
travel management and special status 
species. The agency preferred 
alternative is alternative B. 


The preferred alternative proposes the 
designation of five new Areas of Critical 
Environmental Concern (ACECs) and 
the continuation of six ACEC/Research 
Natural Areas (RNAs) totaling 34,528 
acres and ranging in size from 18 acres 
to 16,199 acres. Two existing ACECs 
totaling 3,986 acres would be dropped 
under the preferred alternative. 
Resource use limitations that apply to 
the proposed ACECs include no surface 
occupancy for mineral extraction 
activities and some restrictions on 
timber harvesting, livestock grazing, and 
road construction (See Table 1). 


Area name Values of concern jg Acres ihr eo 
Wapshilla Ridge (Existing RNA/ | Natural processes, designated RNA for canyon grasslands 1, 2 | 401 existing | Continue as 
ACEC—1989). and BLM Idaho Watch List plant (Idaho RNA cell for ba- RNA/ACEC 
Salts). 401 acres. 
Lower and Middle Cottonwood : | Natural processes, designated RNA, riparian, Palouse prairie 3 | 43 existing | Continue as 
Islands (Existing RNA/ remnant, Clearwater River islands. RNA/ACEC 
ACEC—1989). 43 acres. 
Captain John Creek (Existing Natural processes, designated RNA for canyon grasslands, 1 | 1,321 exist- | Continue as 
RNA/ACEC—1989). Douglas fir, and riparian (Idaho cell). Captain John Creek ing. RNA/ACEC 
provides habitat for listed steelhead and spring/summer 1,321 acres. 
chinook Salmon, and Idaho BLM sensitive wildlife, amphib- 
ians, reptiles, and plants. 
Long Gulch (Existing RNA/ Natural processes, designated RNA for Federally listed 4 | 47 existing | Continue as 
ACEC—1989). MacFarlane’s four-o’clock. RNA/ACEC 
47 acres. 
Lucile Caves (Existing RNA/ Natural processes, designated RNA, Federally listed 4 | 404 existing | Continue as 
ACEC—1989). MacFarlane’s four-o’clock, Idaho BLM sensitive plants, RNA/ACEC 
wildlife and snails; limestone cave and spring; geology. 136 acres/ 
Skookumchuck (Existing RNA/ | Natural processes, designated RNA for Federally listed 4 18 existing | Continue as 
ACEC—1989). MacFarlane’s four-o’clock. RNA/ACEC 
18 acres. 
Craig Mountain (Existing Designated ACEC, scenic, cultural, Federally listed fish, bald 2 | 3,956 exist- | Discontinue 
ACEC—1989). eagle, and Spalding’s silene; Idaho BLM sensitive wildlife, ing. ACEC. 
amphibians, reptiles, and plants. 
Elk City/American Hill Lake Natural hazards, designated ACEC because of concerns for 5, 6 | 30 existing | Discontinue 
(Existing ACEC—1989). safety and public welfare. ACEC. 
Lower Lolo Creek (Existing Designated ACEC, cultural, scenic, Federally listed fish; 7, 8, 9 | 3,678 exist- | Continue as 
- ACEC—1989. : Idaho BLM sensitive wildlife, amphibians, reptiles, and ing. ACEC 3,678 
plants; National historic trail. acres. 
Lower Salmon River (Con- Designated ACEC, cultural, scenic, Federally listed fish, bald 3, 4| 15,702 ex- | Continue as 
fluence to White Bird Creek) eagle, and Spalding’s silene; Idaho BLM sensitive wildlife, isting. ACEC 
(Existing ACEC—1989). amphibians, reptiles, and plants; geology, natural proc- 16,199 
esses. acres. 
Upper Lolo Creek ................000 Idaho BLM sensitive wildlife, amphibians, reptiles and plants, 7, 10 | 1,625 pro- Do not add 
cultural, scenic. posed. ACEC. 


4 
ig 
| 
| 
| 
| 
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TABLE 1.—EVALUATION OF AREAS OF CRITICAL ENVIRONMENTAL CONCERN—Continued 


“Area name 


Values of concern 


Natural processes, old growth ponderosa pine, Idaho BLM 
sensitive wildlife. 
Natural processes, old growth ponderosa pine, Idaho BLM 


scenic, Federally listed fish, bald eagle, and 


Little Salmon 
sensitive wildlife. 
Upper Salmon River (White Cultural, 
Bird Creek to French Creek). 


esses. 
East Fork of American River .... 


American River Historic Sites 
District 


MacFarlane’s four-o’clock; Idaho BLM sensitive wildlife, 
amphibians, reptiles, and plants; geology, natural proc- 


Listed fish, Idaho BLM sensitive wildlife, amphibians, reptiles, 
fish, and plants; natural processes; riparian and wetlands; 
and old growth Engelmann spruce. 

Cultural resources, historic mining 


Resource use Preferred alter- 
limitations Acres | native direction 
14 | 576 pro- Do not add 
posed. ACEC. 
14 | 590 pro- Do not add 
posed. ACEC. 
4 | 5,759 pro- | Add as ACEC 
posed. 5,759 acres. 
3, 11, 12 | 570 pro- Add as ACEC 
570 acres. 
13 | 6,356 pro- | Add as ACEC 
6,356 acres. 


Use Limitations: 


1 = Timber harvest only to support stand health. 


2 = Exclude livestock grazing. 


3 = Prohibit soil or vegetation disturbance not supporting improved condition (long torn). 
4 = No actions resulting in long-term adverse impacts to listed plants. © 


5 = Closed to OHV use. 


6 = No ground disturbing activities other than rehab. 


7 = No construction of hydroelectric facilities. 


8 = No new road construction within 300’ of Lolo Creek or on slopes exceeding 50%. 


9 = Custodial timber management. 


10 = Timber harvest activities on slopes over 50% utilize aerial or high lead systems. 
11 = Decommission temporary roads within 3 years of construction. 
12 = No road construction within Riparian Conservation Areas. 


13 = Use mining pian of operations. 
14 = Minimize road construction. 


Additionally, BLM would recommend 
the continuation of the mineral 
withdrawal of the Lower Salmon River 
corridor. The preferred alternative 
recommends four suitable segments of 
river for inclusion in the National Wild 
and Scenic River system; one segment 
(totaling 24 miles) is suitable for 
inclusion under the scenic 
classification, three segments (totaling 
5.34 miles) are suitable for inclusion 
under the recreational classification. 
Resource use limitations that apply to 
the suitable river segments include no 
surface occupancy for mineral 
extraction activities. The 750 acre 
portion of the Frank Church/River of No 
Return Wilderness will continue to be 
managed to maintain wilderness 
characteristics under all alternatives. 
Two previously designated Wilderness 
Study Areas (WSAs) (totaling 10,872 
acres) will continue to be managed 
under the BLM’s Interim Management 
Policy for Lands Under Wilderness 
Review. Individual respondents may 

- request confidentiality. If you wish to 
withhold your name or street address 
from public review or from disclosure 
under the Freedom of Information Act, 
you must state this prominently at the 
beginning of your written comment. 
Such requests will be honored to the 
extent allowed by law. All submissions 

from organizations and businesses, and 

from individuals identifying themselves 
as representatives or officials of 


organizations or businesses, will be 
available for public inspection in their 
entirety. A copy of the Draft RMP/EIS is 
available for review via the Internet Web 
site at http://www.blm.gov/rmp/id/ 
cottonwood/. You may also obtain a 
copy on CD-ROM, or paper copy at the 
BLM Cottonwood Field Office at the 
address listed above, or by contacting 
Carrie Christman at (208) 962-3245. 


Dated: June 7, 2006. 
Bud Cribley, 
Acting State Director, Idaho. 
[FR Doc. E6—14542 Filed 8-31-06; 8:45 am] 
BILLING CODE 4310-GG-P 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 


Notice of Public Meeting, North Slope 
Science Initiative, Science Technical 
Group 


AGENCY: Bureau of Land Management, 
Alaska State Office, North Slope Science 
Initiative, Interior. 


ACTION: Notice of public meeting. 


SUMMARY: In accordance with the 
Federal Land Policy and Management 
Act (FLPMA) and the Federal Advisory 
Committee Act of 1972 (FACA), the U.S. 
Department of the Interior, North Slope 
Science Initiative (NSSI) Science 


Technical Group (STG) will meet as | 
indicated below. 

DATES: The meeting will be held 
October 11-12, 2096, in Fairbanks, 
Alaska. The meeting will be held at the 
Bureau of Land Management, Fairbanks 
District Office, 1150 University Avenue, 
Fairbanks, Alaska 99709, in the Kobuk 
Conference Room. On October 11, the 
meeting will begin at 10 a.m. The public 
comment period starts at 3 p.m. On 
October 12, the meeting will begin at ~ 
8:30 a.m. at the same location. 

FOR FURTHER INFORMATION CONTACT: Ken 
Taylor, Executive Director, North Slope 
Science Initiative (910), Bureau of Land 
Management, 222 W. Seventh Avenue, 
#13, Anchorage, Alaska 99513. 
Telephone (907) 271-3131, or e-mail 
kenton_taylor@ak.blm.gov. 


SUPPLEMENTARY INFORMATION: The North 
Slope Science Initiative, Science 
Technical Group provides advice and 
recommendations to the North Slope 
Science Oversight Group (OG) regarding 
priority needs for management 
decisions across the North Slope of 
Alaska. These priority needs may 
include recommendations on inventory, 
monitoring and research activities that 
lead to informed land management 
decisions. At this meeting, topics we 
plan to discuss include: 

e Onshore oil and gas development 
monitoring requirements. 

e Offshore oil and gas development 
monitoring requirements. 
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e Offshore seismic monitoring 
requirements. 

e Expectations of OG and STG 
members. 

e Other topics the OG or STG may 
rise. 

All meetings are open to the public. 
The public may present written 
comments to the Science Technical 
Group. Each formal meeting will also 
have time allotted for hearing public 
comments. Depending on the number of 
persons wishing to comment and time 
available, the time for individual oral 
comments may be limited. Individuals 
who plan to attend and need special 
assistance, such as sign language 
interpretation, transportation, or other 
reasonable accommodations, should 
contact the North Slope Science 
Initiative staff. 


Dated: August 25, 2006. 
Julia Dougan, 
Acting Alaska State Director. 
{FR Doc. 06—7370 Filed 8-31-06; 8:45 am] 
BILLING CODE 4310-JA-M 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 


[ES—030-1430-ET; MNES 17056] 


Notice of Proposed Withdrawal 
Extension and Opportunity for Public 
Meeting; Minnesota 


AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Notice of Proposed Withdrawal 
Extension and Opportunity for Public 
Meeting; Minnesota. 


SUMMARY: The Bureau of Land 
Management (BLM) proposes to extend 
the duration of Public Land Order (PLO) 
No. 6630 for an additional 20-year 
period. PLO No. 6630 withdrew 49.26 
acres of public lands comprised of 61 
islands and one waterfront lot in St. 
Louis County, Minnesota from surface 
entry and transferred jurisdiction from 
the BLM to the National Park Service to 
be administered as part of the National 
Park System. This notice also gives an 
opportunity to comment on the 
proposed action and to request a public 
meeting. 

DATES: Comments and public meeting 
requests must be received by November 
30, 2006. Electronic format submittals 
will not be accepted. 

ADDRESSES: Comments and meeting 
requests should be sent to the State 
Director, BLM-Eastern States, 7450 
Boston Boulevard, Springfield, Virginia 
22153. 


FOR FURTHER INFORMATION CONTACT: Ida 
Doup, BLM-Eastern States, 703-440- 
1541 or at the address above. 
SUPPLEMENTARY INFORMATION: The 
withdrawal created by PLO No. 6630 (51 
FR 41627) will expire on November 17, 
2006, unless extended. The National 
Park Service has filed an application to 
extend PLO No. 6630 for an additional 
20-year term to allow continued 
management of the following described 
lands as part of the Voyageurs National 
Park: 

Fourth Principal Meridian 

T. 69N.,R. 19 W., 

Sec. 14, unsurveyed island in SE%4NE™%; 

Sec. 18, Government lot 4; 

Sec. 19, unsurveyed island in SW14SE"; 

Sec. 20, unsurveyed island in NW14SE™%; 

Sec. 23, unsurveyed island in SEY4NW14; 

Sec. 27, unsurveyed island in NW%4SE™%; 

Sec. 28, unsurveyed island in NEY%4NW', 
unsurveyed island in SE“%4NW%; 

Sec. 30, unsurveyed island in NWSE, 
unsurveyed island in SE%4NE™%4; 

Sec. 31, unsurveyed island in NW%4NW'%. 

T. 70N.,R. 19 W., 

Sec. 28, 2 unsurveyed islands in 
NE™NE™, 

Sec. 30, unsurveyed island in NW1SE™;° 

Sec. 33, unsurveyed island in NE%4NE™%; 

Sec. 34, unsurveyed island in SW%4NW'. 

T. 69 N., R. 20 W., 

Sec. 12, unsurveyed island in SW14SE™%4; 

Sec. 13, unsurveyed island in SW*4NE™, 
unsurveyed island in SEY4NE™4; 

Sec. 14, unsurveyed island in SEYsNE™, 
unsurveyed island in NE%4SW', 
unsurveyed island in NW1%4SW14; 

Sec. 15, unsurveyed island in SW%4SW14; 

Sec. 20, unsurveyed island in NEY%4NE™%, 
unsurveyed island in 
unsurveyed island in NW%4SW14; 

Sec. 22, unsurveyed island in SEY4NW'%, 
unsurveyed island in 

Sec. 23, 2 unsurveyed islands in 

Sec. 25, unsurveyed island in NEY%4NE™4; 

Sec. 26, unsurveyed island in SWY%4NE"%, 
unsurveyed island in 

T. 70N., R. 20 W., 
Sec. 34, unsurveyed island in NEY%4SW4; 
Sec. 35, unsurveyed island in NWSE". 
T. 69N.,R. 21 W., 

Sec. 3, 2 unsurveyed islands in NE%NE™%, 
2 unsurveyed islands in SWY%4NW'%4; 

Sec. 4, unsurveyed island in NW1%4SW%; 

Sec. 9, unsurveyed island in SW1%4SW'%, 
unsurveyed island in NE%SE™%; 

Sec. 10, 2 unsurveyed islands in 
NE'%4NW1, unsurveyed island in 
unsurveyed island in 
NE“%SW'%4; 

Sec. 12, unsurveyed island in NW14SE™%4; 

_ Sec. 13, unsurveyed island in NEY4NE%, 
unsurveyed island in NW14SW14; 

Sec. 14, 2 unsurveyed islands in | 
NW14NE4, 

Sec. 21, unsurveyed island in NWY%4NW14; 

Sec. 23, unsurveyed island in NW%4SE™%, 
unsurveyed island in SW%4SE™%4; 

Sec. 25, unsurveyed island in SW14NE™. 

T. 70N.,R. 21 W., 
Sec. 28, unsurveyed island in SE%4SW1; 


Sec. 30, unsurveyed island in SW1%4NE™, 
unsurveyed island in SW14SE™%; 

Sec. 32, unsurveyed island in NW%4SW'%; 

Sec. 33, unsurveyed island in SE74NW14, 
unsurveyed island in SW14SE%; 

Sec. 34, unsurveyed island in SW14NW'. 

The areas described aggregate 49.26 acres 

in St. Louis County. 


The purpose of the proposed 
extension is to continue the withdrawal 
created by PLO No. 6630 for an. 
additional 20-year term to allow the 
National Park Service to continue to 
administer the land as part of the 
Voyageurs National Park. 

There are no suitable alternative sites 
since the lands described herein contain 
the natural resources and improvements 
of interest for protection. 

No water rights will be needed to 
fulfill the purpose of the requested 
withdrawal. For a period of 90 days 
from the date of publication of this 
notice, all persons who wish to submit 
comments, suggestions, or objections in 


connection with the proposed 


withdrawal extension may present their 
views in writing to the State Director of 
the BLM-Eastern States at the address 
noted above. 

Comments, including names and 
street addresses of respondents, will be 
available for public review at the BLM- 
Eastern States, 7450 Boston Boulevard, 
Springfield, Virginia 22153 during 
regular business hours 8a.m. to 4:30 
p-m., Monday through Friday, except 
holidays. Individual respondents may 
request confidentiality. If you wish to 
withhold your name or address from 
public review or from disclosure under 
the Freedom of Information Act, you 
must state this prominently at the 
beginning of your comments. Such 
requests will be honored to the extent 
allowed by law. All submissions from 
organizations or businesses, and from 
individuals identifying themselves as 
representatives or officials of 
organizations or businesses, will be 
made available for public inspection in 
their 

Notice is hereby given that an 
opportunity for a public meeting is 
afforded in connection with the 
proposed withdrawal extension. All 
interested persons who desire a public 
meeting for the purpose of being heard 
on the proposed withdrawal extension 
must submit a written request to the 
State Director, BLM-Eastern States 
within 90 days from the date of 
publication of this notice. If the 
authorized officer determines that a 
public meeting will be held, a notice of 
the time and place will be published in 
the Federal Register at least 30 days 
before the scheduled date of the 


meeting. 


| 
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This withdrawal extension proposal 
will be processed in accordance with 
the regulations set forth in 43 CFR 
2310.4. 


(Authority: 43 CFR 2310.3-1) 
Dated: July 24, 2006. 
Micheal D. Nedd, 
State Director, Eastern States. 
[FR Doc. E6-14560 Filed 8—31—06; 8:45 am] 
BILLING CODE 4310-55-P 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 


[WY-920-1430—ET; WYW 163447] - 


Notice of Proposed Withdrawal and 
Opportunity for Public Meeting; 
Wyoming 


AGENCY: Bureau of Land Management, 
Interior: 


ACTION: Notice. 


SUMMARY: The Bureau of Land 
Management has received a petition/ 
application from the United States Fish 
and Wildlife Service to withdraw 
approximately 427 acres of public land 
from surface entry and mining to protect 
and manage migratory bird and other 
wildlife values. Day-to-day management 
functions as to the land would be 
transferred from the Bureau of Land 
Management to the Fish and Wildlife 
Service for inclusion in the Cokeville 
Meadows National Wildlife Refuge. This 
notice segregates the land from the 
public land disposal laws, including 
mining, for up to two years while 
various studies and analyses are made 
to support a final decision on the 
withdrawal application. The land will 
remain open to mineral leasing. 


DATES: Comments and requests for a 
public meeting must be received by 
November 30, 2006. 


ADDRESSES: Comments and meeting 
_ requests should be sent to the State 
Director, BLM Wyoming State Office, 
5353 Yellowstone Road, P.O. Box 1828, 
Cheyenne, Wyoming 82003-1828. 
FOR FURTHER INFORMATION CONTACT: 
Janet Booth, BLM Wyoming State Office, 
307-775-6124. The relevant case file is 
available at the above stated address. 
SUPPLEMENTARY INFORMATION: The 
United States Fish and Wildlife Service 
has filed a petition/application to 
withdraw the following described 
public land from settlement, sale, 


location, or entry under the general land 
laws, including the mining laws, but not 
the mineral leasing laws, subject to 
valid existing rights: 


Sixth Principal Meridian 
T. 23 N.,R. 119 W., 

Sec. 6, lots 22 to 24, inclusive, NEVSW'A, 
and that portion of lots 13, 18, and 19 
lying east of Wyoming State Highway 16; 
sec. 18, lot 13. 

T. 23 N., R. 120 W., 

Sec. 12, that portion of and 
lying east of Wyoming State Highway 16; 

Sec. 13, that portion of NE’ lying east of 
Wyoming State Highway 16; 

Sec. 24, lot 7, that portion of lots 5, 13, and 
17, and NEY4NW' lying east of 
Wyoming State Highway 16; 

Sec. 25, that portion of lot 28 lying east of 
Wyoming State Highway 16; 

Sec. 26, that portion of lot 13 lying east of 
Wyoming State Highway 16; 

Sec. 36, lots 23 to 26, inclusive. 

The area described contains 427 acres, 

more or less, in Lincoln County. 


The petition/application has been 
approved as a withdrawal proposal. 

43 CFR 2310.1-3 (e). 

The land proposed for withdrawal 
consists of isolated tracts of public land 
within the boundary of the Cokeville 
Meadows National Wildlife (Refuge). - 
The land would be withdrawn from 
settlement, sale, location, or entry under 
the general land laws, including the 
mining laws, but not the mineral leasing 
laws, to preserve, protect and manage 
the above described public lands for use 
as an inviolate sanctuary; for its 
migratory waterfowl habitat and other 
migratory bird values; resident big 
game, small game, fur bearers, and 
upland game birds; public educational 
values; public recreational values; and, 
for any other management purposes, for 
migratory birds. Day-to-day 
management functions relative to the 
land would be transferred by the 
proposed withdrawal from the Bureau 
of Land Management to the Fish ‘and 
Wildlife Service for inclusion in the’ 
Refuge. Administrative jurisdiction over 
the land would remain in the Secretary 
of the Interior. 

For a period of 90 days from the date 
of publication of this notice, all persons 
who wish to submit comments, 
suggestions, or objections in connection 
with the proposed withdrawal may 
present their views in writing to the 
Wyoming State Director of the Bureau of 
Land Management. 

Notice is hereby given that an 
opportunity for a public meeting is 
afforded in connection with the 
proposed withdrawal. All interested 
persons who desire a public meeting for 
the purpose of being heard on the 
proposed withdrawal must submit a 
written request to the Wyoming State 
Director within 90 days from the date of 
publication of this notice. If the 
authorized officer determines that a 
public meeting will be held, a notice of 


the time and place will be published in 
the Federal Register at least 30 days 
before the scheduled date of the 
meeting. 

Comments, including names and 
street addresses of respondents, will be 
available for public review at the BLM 
Kemmerer Field Office, 312 Highway 


_ 189 North, Kemmerer, Wyoming, during 


regular business hours. individual 
respondents may request 
confidentiality. If you wish to withhold 
your name or address from public 
review or from disclosure under the 
Freedom of Information Act, you must 
state this prominently at the beginning 
of your comments. Such requests will be 
honored to the extent allowed by law. 
All submissions from organizations or 
businesses, and from individuals 
identifying themselves as 
representatives or officials of 
organizations or businesses, will be 
made available for public inspection in 
their entirety. 

A right-of-way or cooperative 
agreement would not provide the 
necessary administrative controls to 
adequately protect, develop and manage 
the area in conjunction with, and on the 
same basis as, the rest of the Refuge or 
for the purposes for which the Refuge 
was established. 


There are no suitable alternative sites 
as the land described lies within the 
approved boundary of Cokeville 
Meadows National Wildlife Refuge. 


No additional water rights, other than 
those currently existing on the lands so 
described are required, to manage the 
lands as part of the Cokeville Meadows 
National Wildlife Refuge. 


The proposed withdrawal will be 
processed in accordance with the 
regulations set forth in 43 CFR part 
2300. 


For a period of two years from the 
date of publication of this notice in the 
Federal Register, in accordance with 43 
CFR 2310.2(a), the land will be 
segregated from settlement, sale, 
location and entry under the general 
land laws including the mining laws, 
but not the mineral leasing laws, unless 
the application is denied or canceled or 
the proposed withdrawal is approved 
prior to that date. 


During the segregative period, the 
Bureau of Land Management may, after 
consulting with the U.S. Fish and 
Wildlife Service, allow uses of a 
temporary nature that are compatible 
with the purposes for which Cokeville 
Meadows National Wildlife saa was 
established. 


(Authority: 43 CFR 2310.2) 
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Dated: July 10, 2006. AS 
Michael Madrid, 


Chief, Branch of Fluid Mineral Operations: 
Lands and Appraisal. 


[FR Doc. E6—14553 Filed 8-31-06; 8:45 am] 
BILLING CODE 4310-22-P 


INTERNATIONAL TRADE 
COMMISSION 


[Investigation Nos. 731—-TA-671-673 
(Second Review)] 


Silicomanganese From Brazil, China, 
and Ukraine 


Determinations . 


On the basis of the record 1 developed 
in the subject five-year reviews, the 
United States International Trade . 
Commission (Commission) determines, 
pursuant to section 751(c) of the Tariff 
Act of 1930 (19 U.S.C. 1675(c)) (the 
Act), that revocation of the antidumping 
duty orders on silicomanganese from 
Brazil, China, and Ukraine would be 
likely to lead to continuation or 
recurrence of material injury to an 
industry in the United States within a 
reasonably foreseeable time. 


Background 


The Commission instituted these 
reviews on January 3, 2006 (71 FR 135) 
and determined on April 10, 2006 that 
it would conduct expedited reviews (71 
FR 27515, May 11, 2006). 


The Commission transmitted its 
determinations in these reviews to the 
Secretary of Commerce on August 28, 
2006. The views of the Commission are 
contained in USITC Publication 3879 
(August 2006), entitled Silicomanganese 
from Brazil, China, and Ukraine: 
Investigation Nos. 731-TA-671-673 
(Second Review). 


Issued: August 28, 2006. 
By order of the Commission. 
Marilyn R. Abbott, 
Secretary to the Commission. 
[FR Doc. E6—14569 Filed 8-31-06; 8:45 am] 
BILLING CODE 7020-02-P 


1 The record is defined in § . 207.2(f) of the 
Commission’s Rules of Practice and Procedure (19 
CFR 207.2(f)). 


DEPARTMENT OF JUSTICE 


Bureau of Alcohol, Tobacco, Firearms 
and Explosives 


[OMB Number 1140-0025] 


Agency Information Collection 
Activities: Proposed Collection; 
Comments Requested 


ACTION: 30-day notice of information 
collection under review: limited 
permittee transaction report. 


The Department of Justice (DOJ), 
Bureau of Alcohol, Tobacco, Firearms 
and Explosives (ATF) has submitted the 
following information collection request 
to the Office of Management and Budget 
(OMB) for review and approval in 
accordance with the Paperwork 
Reduction Act of 1995. The proposed 
information collection is published to 
obtain comments from the public and 
affected agencies. This proposed 
information collection was previously 
published in the Federal Register 
Volume 71, Number 81, pages 24861— 
24862 on April 27, 2006, allowing for a 
60 day comment period. 

The purpose of this notice is to allow 
for an additional 30 days for public 
comment until October 2, 2006. This 
process is conducted in accordance with 
5 CFR 1320.10. 

Written comments and/or suggestions 
regarding the items contained in this 
notice, especially the estimated public 
burden and associated response time, 
should be directed to The Office of 
Management and Budget, Office of 
Information and Regulatory Affairs, 


_ Attention Department of Justice Desk 


Officer, Washington, DC 20503. 

Additionally, comments may be 

submitted to OMB via facsimile to (202) 

395-5806. 

Written comments and suggestions 
from the public and affected agencies 
concerning the proposed collection of 
information are encouraged. Your 
comments should address one or more 
of the following four points: 

—Evaluate whether the proposed 

- collection of information is necessary 
for the proper performance of the 
functioris of the agency, including 
whether the information will have 
practical utility; 

—Evaluate the accuracy of the agencies 
estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions man 

—Enhance the quality, utility, an 
clarity of the information to hy 
collected; and 

—NMinimize the burden of the collection 

of information on those who are to 


respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms 
of information technology, e.g., 
permitting electronic submission of 
responses. 


Overview of This pene 
Collection 


(1) Type of Information Coilection: 
Extension of a currently approved 
collection. 


(2) Title of the Form/Collection: 
Limited Permittee Transaction Report. 

(3) Agency form number, if any, and 
the applicable component of the 
Department of Justice sponsoring the 
collection: Form Number: ATF F 5400.4. 
Bureau of Alcohol, Tobacco, Firearms 
and Explosives. 


(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Primary: Individuals or 
households. Other: Business or other 
for-profit. Abstract: The limited 
permittees are required to complete ATF 
F 5400.4 prior to receiving explosives 
materials. The form verifies that all 
persons who are purchasing explosive 
materials have the proper Federal 
permit and to ensure that such persons 
have appropriate facilities for storage of 
the explosive materials. 


(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: There will be an estimated 400 
respondents, who will complete the 
form within approximately 20 minutes. 


(6) An estimate of the total burden (in 
hours) associated with the collection: 
There are an estimated 792 total burden 
hours associated with this collection. 

If additional information is required 
contact: Lynn Bryant, Department 
Clearance Officer, United States 
Department of Justice, Policy and 
Planning Staff, Justice Management 
Division, Suite 1600, Patrick Henry 
Building, 601 D Street, NW., 
Washington, DC 20530. 


Dated: August 29, 2006. 
Lynn Bryant, 


Department Clearance Officer, United States 
Department of Justice. 


[FR Doc. E6—14574 Filed 8-31-06; 8:45 am] 
BILLING CODE 4810-FY-P 
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DEPARTMENT OF JUSTICE 


Bureau of Alcohol, Tobacco, Firearms 
_ and Explosives 


[OMB Number: 1140-0073] 


Agency Information Collection 
Activities: Proposed Collection; 
Comments Requested 


ACTION: 30-Day Notice of Information 
Collection Under Review: Furnishing of 
Samples. 


The Department of Justice (DOJ), 
Bureau of Alcohol, Tobacco, Firearms 
and Explosives (ATF) has submitted the 
following information collection request 
to the Office of Management and Budget 
(OMB) for review and approval in 
accordance with the Paperwork 
Reduction Act of 1995. The proposed 
information collection is published to 
obtain comments from the public and 
affected agencies. This proposed 
information collection was previously 
published in the Federal Register 
Volume 71, Number 81, page 24867 on 
April 27, 2006, allowing for a 60-day 
comment period. 

The purpose of this notice is to allow 
for an additional 30 days for public 
comment until October 2, 2006. This 
process is conducted in accordance with 
5 CFR 1320.10. 

Written comments and/or suggestions 
regarding the items contained in this 
notice, especially the estimated public 
burden and associated response time, 
should be directed to The Office of 
Management and Budget, Office of 
Information and Regulatory Affairs, 
Attention Department of Justice Desk 
Officer, Washington, DC 20503. 
Additionally, comments may be 
submitted to OMB via facsimile to (202) 
395-5806. 

Written comments and suggestions 
from the public and affected agencies 
concerning the proposed collection of 
information are encouraged. Your 
comments should address one or more 
of the following four points: 

—Evaluate whether the proposed . 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

—Evaluate the accuracy of the agencies 
estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

—Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

—Minimize the burden of the collection 

of information on those who are to 


respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms 
of information technology, e.g., 
permitting electronic submission of 
responses. 


Overview of This Information 
Collection 


(1) Type of Information Collection: 
Extension of a currently approved 
collection. 


(2) Title of the Form/Collection: 
Furnishing of Samples. 


(3) Agency form number, if any, and 
the applicable component of the 
Department of Justice sponsoring the 
collection: Form Number: None. Bureau 
of Alcohol, Tobacco, Firearms and 
Explosives. 


(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Primary: Business or other for- 
profit. Other: None. Abstract: Licensed 


. manufacturers and licensed importers 


and persons who manufacture or import 
explosive materials or ammonium 
nitrate must, when required by the 
Director, furnish samples of such 
explosive materials or ammonium 
nitrate; information on chemical 
composition of those products; and any 
other information that the Director 
determines is relevant to the 
identification of the ammonium nitrate. 


(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: It is estimated 2,350 
respondents will take 30 minutes to 
submit the samples. 


(6) An estimate of the total burden (in 
hours) associated with the collection: 
There are an estimated 1,175 total 
burden hours associated with this 
collection. 

If additional information is required 
contact: Lynn Bryant, Department 
Clearance Officer, United States 
Department of Justice, Policy and 
Planning Staff, Justice Management 
Division, Suite 1600, Patrick Henry 
Building, 601 D Street NW., 
Washington, DC 20530. 


Dated: August 29, 2006. 
Lynn Bryant, 


Department Clearance Officer, United States 
Department of Justice. 


[FR Doc. E6—14575 Filed 8-31-06; 8:45 am] 
BILLING CODE 4410-FY-P 


DEPARTMENT OF JUSTICE 


- Bureau of Alcohol, Tobacco, Firearms 


and Explosives 
[OMB Number 1140-0074] 


Agency Information Collection 
Activities: Proposed Collection; 
Comments Requested 


ACTION: 30-Day Notice of Information 
Collection Under Review: List of 
Responsible Persons. 


The Department of Justice (DOJ), 
Bureau of Alcohol, Tobacco, Firearms 
and Explosives (ATF) has submitted the 
following information collection request 
to the Office of Management and Budget 
(OMB) for review and approval in 
accordance with the Paperwork 
Reduction Act of 1995. The proposed 
information collection is published to 
obtain comments from the public and 
affected agencies. This proposed 
information collection was previously 
published in the Federal Register 
Volume 71, Number 82, page 24862 on 
April 27, 2006, allowing for a 60-day 
comment period. 

The purpose of this notice is to allow 
for an additional 30 days for public 
comment until October 2, 2006. This 
process is conducted in accordance with 
5 CFR 1320.10. 

Written comments and/or suggestions 
regarding the items contained in this 
notice, especially the estimated public 
burden and associated response time, 
should be directed to The Office of: 
Management and Budget, Office of 
Information and Regulatory Affairs, 
Attention Department of Justice Desk 
Officer, Washington, DC 20503. 
Additionally, comments may be 
submitted to OMB via facsimile to (202) 
395-5806. 

Written comments and suggestions 
from the public and affected agencies 
concerning the proposed collection of 
information are encouraged. Your 
comments should address one or more 
of the following four points: 

—Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

—Evaluate the accuracy of the agencies 
estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

—Enhance the quality, utility, and 

clarity of the information to be 

collected; and 

-—Minimize the burden of the collection 

of information on those who are to 


~ 
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respond, including through the use of 

appropriate automated, electronic, 

_ mechanical, or other technological 
collection techniques or other forms 
of information technology, e.g., 
permitting electronic submission of 
responses. 


Overview of This Information 
Collection 


(1) Type of Information Collection: 
Extension of a currently approved 
collection. 


(2) Title of the Form/Collection: List 
of Responsible Persons. 


(3) Agency form number, if any, and 
the applicable component of the 
Department of Justice sponsoring the 
collection: Form Number: None. Bureau 
of Alcohol, Tobacco, Firearms and 
Explosives. 


(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Primary: Individuals or 
households. Other: Business or other 
foe-profit. Abstract: All persons holding 
ATF explosives licenses or permits must 
report any change in responsible 
persons or employees authorized to 
possess explosive materials to ATF. 
Such report must be submitted within 
30 days of the change and must include 
appropriate identifying information for 
each responsible person. 

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: There will be an estimated 
50,000 respondents and it will take 1 
hour to complete the report. 


(6) An estimate of the total burden (in 
hours) associated with the collection: 
There are an estimated 100,000 total 
burden hours associated with this 
collection. 

If additional information is required 
contact: Lynn Bryant, Department 
Clearance Officer, United States 
Department of Justice, Policy and 
Planning Staff, Justice Management 
Division, Suite 1600, Patrick Henry 
Building, 601 D Street NW., 
Washington, DC 20530. 


Dated: August 29, 2006. 
Lynn Bryant, 


Department Clearance Officer, United States 
Department of Justice. 


[FR Doc. E6-14577 Filed 8-31-06; 8:45 am] 
BILLING CODE 4410-FY-P . 


DEPARTMENT OF JUSTICE 


Bureau of Alcohol, Tobacco, Firearms 
and Explosives 


[OMB Number 1140-0076] 


Agency Information Collection 
Activities: Proposed Collection; 
Comments Requested 


ACTION: 30-Day Notice of Information 
Collection Under. Review: Relief of 
Disabilities. 


The Department of Justice (DOJ), 
Bureau of Alcohol, Tobacco, Firearms 
and Explosives (ATF) has submitted the 
following information collection request 
to the Office of Management and Budget 
(OMB) for review and approval in 
accordance with the Paperwork 
Reduction Act of 1995. The proposed 
information collection is published to 
obtain comments from the public and 
affected agencies. This proposed 
information collection was previously 
published in the Federal Register 
Volume 71, Number 81, pages 24863-— 
24864 on April 27, 2006, allowing for a 
60-day comment period. 

The purpose of this notice is to allow 
for an additional 30 days for public 
comment until October 2, 2006. This 
process is conducted in accordance with 
5 CFR 1320.10. 

Written comments and/or suggestions 
regarding the items contained in this 
notice, especially the estimated public 
burden and associated response time, 
should be directed to The Office of 
Management and Budget, Office of 
Information and Regulatory Affairs, 
Attention Department of Justice Desk 
Officer, Washington, DC 20503. 
Additionally, comments may be 
submitted to OMB via facsimile to (202) 
395-5806. 

Written comments and suggestions 
from the public and affected agencies 
concerning the proposed collection of 
information are encouraged. Your 
comments should address one or more 
of the following four points: 

—Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 

functions of the agency, including 
whether the information will have 
practical utility; 

—Evaluate the accuracy of the agencies 
estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions 

—Enhance the quality, utility, an 
clarity of the information to “i 
collected; and 

—Minimize the burden of the collection 
of information on those who are to 


respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms 
of information technology, e.g., 
permitting electronic submission of 
responses. 


Overview of This Information 
Collection 


(1) Type of Information Collection: | 
Extension of a currently approved 
collection. 

(2) Title of the Form/Collection: Relief 
of Disabilities. 

(3) Agency form number, if any, and 
the applicable component of the 
Department of Justice sponsoring the 
collection: Form Number: None. Bureau 
of Alcohol, Tobacco, Firearms and 
Explosives. 

(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Primary: Business or other for- 
profit. Other: None. Abstract: Any 
person prohibited from shipping or 
transporting any explosive in or 
affecting interstate or foreign commerce 
or from receiving or possessing any 
explosive which has been shipped or 
transported in or affecting interstate or - 
foreign commerce may make application 
for relief from disabilities. 

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: It is estimated that 50 


' respondents will take 1 minute to 


support documentation for relief. 

(6) An estimate of the total burden (in 
hours) associated with the collection: 
The estimated annual total burden 


_ associated with this collection is 1 hour. 


If additional information is required 
contact: Lynn Bryant, Department 
Clearance Officer, United States 
Department of Justice, Policy and 
Planning Staff, Justice Management 
Division, Suite 1600, Patrick Henry 
Building, 601 D Street NW., 
Washington, DC 20530. 


Dated: August 29, 2006. 
Lynn Bryant, 


Department Clearance Officer, United States 
Department of Justice. 


[FR Doc. E6—14579 Filed 8-31-06; 8:45 am] 
BILLING CODE 4410-FY-P 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


James Curtis Dilday, M.D.; Revocation 
of Registration 


On June 27, 2005, the Deputy 
Assistant Administrator, Office of 


- Diversion Control, Drug Enforcement 


4 
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Administration, issued an Order to 
Show Cause to James Curtis Dilday, 
M.D. (Respondent) of Little Rock, 
Arkansas. The Show Cause Order 
proposed to revoke Respondent’s DEA 
Certificate of Registration, BD1434872, 
as a practitioner, and to deny any 
pending applications for renewal or 
modification of the registration, on the 
grounds that Respondent’s state medical 
license had been revoked, see 21 U.S.C. 
824(a)(3), and that Respondent had 
committed acts that rendered his 
registration inconsistent with the public 
interest. See id. § 824(a)(4); see also id. 
§ 823(f). 

The Show Cause Order specifically 
alleged that on numerous occasions, 
Respondent had improperly prescribed 
controlled substances (including 
Schedule II controlled substances) to ten 
patients. See Show Cause Order at 2—4. 
The Show Cause Order also alleged that 
between November 28, 2000, and 
November 12, 2002, Respondent had 
submitted fifteen fraudulent claims to 
insurers for medical services that were 
not performed. See id. at 4-5. The Show 
Cause Order further alleged that 
Respondent had pled no contest on 
behalf of his medical corporation in a 

state criminal proceeding to fifteen 
counts of committing fraudulent 
insurance acts and fifteen counts of 
theft. See id. at 6. Finally, the Show 
Cause Order alleged that the Arkansas 
State Medical Board had revoked 
Respondent’s state medical license. See 
id. The Show Cause Order also notified 
Respondent of its right to a hearing. See 
id. at 7. 

Respondent, through his counsel, 
requested a hearing; the case was 
assigned to Administrative Law 
(ALJ) Mary Ellen Bittner. Thereafter, on 
August 11, 2005, the Government 
moved for summary disposition and to 
stay the proceeding. The Government’s 
motion for summary disposition was 
based on the fact that on June 21, 2004, 
the Arkansas State Medical Board 
revoked Respondent’s state medical 
license. The Government asserted that 
as a result of the revocation of 
Respondent’s medical license, 
Respondent was without authority to 
handle controlled substances in 
Arkansas, the State in which 
Respondent was registered with DEA. 
Because DEA has consistently 
interpreted the Controlled Substances 
Act as barring a federal registration if a 
practitioner lacks authority under state 
law to handle controlled substances in 
the State where he practices, the 
Government sought a ruling from the 
ALJ recommending the revocation of 
Respondent’s DEA registration and 
terminating the proceeding. 


On August 12, 2005, the ALJ issued a 
memorandum to counsel offering 
Respondent the opportunity to respond 
to the Government’s motion by 4 p.m. 
eastern time on August 29, 2005. By 
September 23, 2005, when no response 
had been filed, the ALJ issued her 
Opinion and Recommended Decision. 


The ALJ explained that Respondent 
did not deny that he lacked authority 
under Arkansas law to handle 
controlled substances in that State. ALJ 
Dec. at 2. Noting that DEA precedents 
have “consistently held that a person 
may not hold a DEA registration if he is 
without appropriate authority under the 
laws of the state in which he does 
business,” the AL] concluded that 
“because Respondent lacks this state 
authority * * * he is not entitled to 
retain his DEA registration.” Id. 
(citations omitted). Furthermore, as no 
material fact was in dispute, summary 
disposition was appropriate. See id. The 
ALJ thus granted the government’s 
motion and recommended that 
Respondent’s registration be revoked 
and any pending applications be 
denied. See id. at 2-3. 


Having considered the record as a 
whole, I hereby issue this decision and 
final order. I adopt in its entirety the 
ALJ’s opinion and recommended 
decision. Because the facts are 
straightforward and not in dispute, there 
is no need to elaborate on them. As the 
ALJ found, Respondent is no longer 
authorized to distribute controlled 
substances under State law. Therefore, 
under our precedents, Respondent is not 
entitled to maintain his DEA 
registration. See Sheran Arden Yeates, 
M.D., 71 FR 39130, 39131 (2006); 
Dominick A. Ricci, M.D., 58 FR 51104, 
51105 (1993); Bobby Watts, M.D., 53 FR 
11919, 11920 (1988). 


Order 


Accordingly, pursuant to the 
authority vested in me by 21 U.S.C. 
§§ 823(f) & 824(a), as well as 28 CFR 
0.100(b) & 0.104, I hereby order that 
DEA Certificate of Registration, 
BD1434872, issued to James Curtis 
Dilday, M.D., be, and it hereby is, 
revoked. I further order that any 
pending application for renewal or 
modification of such registration be, and 
they hereby are, denied. This order is 
effective October 2, 2006. 


Dated: August 22, 2006. 
Michele M. Leonhart, 
Deputy Administrator. 
[FR Doc. E6—14521 Filed 8-31-06; 8:45 am] 
BILLING CODE 4410-09-P 


DEPARTMENT OF JUSTICE 


Drug Enforcement Administration © 
[Docket No. 03-8] 


Jayam Krishna-lyer, M.D.; Revocation 
of Registration 


Introduction and Procedural History 


On October 17, 2002, the Deputy 
Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration, issued an Order to 
Show Cause to Jayam Krishna-lyer, M.D. 
(Respondent), of Clearwater, Florida. 
The Show Cause Order proposed to 
revoke Respondent’s DEA certification 
of registration, No. AK2006648, as a 


' practitioner on the grounds that 


Respondent had committed acts which 
rendered her continued registration 
inconsistent with the public interest. 
See 21 U.S.C. 824(a)(4). The Show 
Cause Order also proposed to deny any 
applications for renewal or modification 
of her registration. 

The Show Cause Order alleged that 
between March 24, 1999, and June 24, 
1999, the Pinellas County, Florida, 
Sheriff's Office had conducted four 
undercover visits to Respondent’s 
medical office. In essence, the Show 
Cause Order alleged that during three of 
the visits, Respondent had met with 
three different undercover operatives 
who had told her that they were not 
currently in pain but that they were 
users of various controlled substances 
such as Lorcet and Vicodin. See Show 
Cause Order at 2-3. The Show Cause 
Order further alleged that Respondent 
had issued prescriptions for controlled 
substances without performing a 
physical exam. See Id. The Show Cause 
Order alleged that Respondent had 
indicated in the patient records for each 
undercover operative that they had 
complained of pain when each had 
“clearly stated that they were not in 
pain.” Id. at 3. The Order also alleged 
that that Respondent had told the 
undercover operatives that she could 
offer them a detox program or could 
“arrange an appropriate treatment 
plan.” Id. at 3. 

The Show Cause Order further alleged 


that on the second visit of one of the 


undercover operatives, the operative 
had been seen by a nurse practitioner, 
Ben Mastridge. While Mastridge told 
him that Respondent would not 
prescribe narcotics if the operative was 
not in pain, he nonetheless issued him 
a prescription, which had been pre- 
signed by Respondent, for Lorcet, 
Xanax, and Soma. See Id. at 2. The 
Order further alleged that Mastridge had 
offered ‘‘to initiate Methadone 
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treatment, but the [operative] preferred 
simply to attempt to reduce his Lorcet 
addiction.” Id. 


Based on the above, the Show Cause 
Order alleged that Respondent had 
“prescribed controlled substances 
without a legitimate medical purpose in 
violation of Federal law.” Id. at 4. The 
Show Cause Order further alleged that 
Respondent “operated a narcotic 
treatment program without obtaining a 
separate registration for that purpose.” 
Id. 


On January 26, 2000, a federal search 
warrant was executed at Respondent’s 
office. During the search, the authorities 
seized the medical records for the 
undercover operatives. 


Thereafter, on June 21, 2000, a federal 
grand jury indicted Respondent on five 
counts of illegal distribution of various — 
controlled substances in violation of 21 
U.S.C. 841(a)(1). Resp. Ex. 110. These 
counts specifically alleged that 
Respondent had, on‘various dates, 
“knowingly and intentionally 
dispense[d] and distribute[d], outside 
the usual course of medical practice, 
and without a legitimate medical 
purpose,” the drugs Lorcet, Vicodin and 
Vicodin ES (each being a Schedule III 
controlled substance), and Xanax (a 
Schedule IV controlled substance). Id. at 
1-3. An additional count of the 
indictment alleged that Respondent had 
conspired to distribute Schedule III and 
Schedule IV controlled substances in 
violation of 21 U.S.C. 841(a)(1). See 21 
U.S.C. 846. See also Resp. Exh. 110, at 


- The United States Attorney offered 
Respondent pre-trial diversion. The 
agreement specifically provided that the 
period of supervision would last for no 
more than twelve (12) months, and that 
if Respondent fulfilled the conditions of 
the agreement, the charges would be 
dismissed. As part of the diversion 
agreement, Respondent also entered a 
medical supervision agreement. Under 
this agreement, Respondent was to 
submit the name of a monitoring 
physician for the approval of the United 
States Attorney; the monitoring 
physician was required to review 
twenty-five (25) percent of Respondent’s 
patient records on a random basis and 
all records involving her prescribing of 
controlled substances to determine the 
appropriateness of the prescriptions. 
Respondent satisfactorily completed the 
supervision period and the indictment 
was dismissed. 


As stated above, on October 17, 2002, 
this proceeding was initiated. 


Respondent requested a hearing.’ The 
case was assigned to Administrative 
Law Judge {ALJ) Mary Ellen Bittner, 
who conducted a hearing in Tampa, 
Florida, on July 1 and 2, and August 5 
and 6, 2003. At the hearing, both the 
Government and Respondent called 
witnesses and introduced documentary 
evidence. Following the hearing, both 
the Government and Respondent 
submitted post-hearing briefs. 

On April 15, 2005, the ALJ issued her 
recommended decision. The ALJ found 
that the Government had shown by a 
preponderance of the evidence that 
Respondent had, in each of the three 
instances involving the undercover 
operatives, prescribed controlled 
substances without a legitimate medical 
purpose and outside of the usual course 
of medical practice. See ALJ Dec. at 39- 
41. The ALJ further found that 
Respondent had “unlawfully presigned 
prescriptions for controlled substances.” 
Id. at 41. The AL] also found that the 
Government had not proved by a 
preponderance of the evidence that 
Respondent had conducted a narcotic 
treatment program without the required 
registration. Id. Finally, the ALJ found 
that Respondent had refused to 
acknowledge her misconduct in 
prescribing the controlled substances, 
see id. at 43, and was “‘unwilling or 
unable to accept the responsibilities 
inherent in a DEA registration.” Id. at 
44. The ALJ thus recommended that 
Respondent’s registration be revoked. 

Following the ALJ’s decision, 
Respondent submitted an 87 page brief 
(Resp. Exceptions). Respondent’s brief 
raised numerous challenges to the ALJ’s 
findings of fact and conclusions of law. 
Respondent also claimed (1) That DEA’s 
pursuit of this proceeding violates the 
pre-trial diversion agreement, (2) that 
DEA should be estopped from 
contending that Respondent’s continued 
registration is inconsistent with the. 
public interest because of assertions the 
Government purportedly made in the 
criminal proceeding, and (3) that the 
DEA proceeding is a vindictive and 
retaliatory prosecution in violation of 
the Due Process Clause of the 
Constitution. 

Having considered the record as a 
whole, I hereby issue this decision and 
final order adopting the ALJ’s findings 
of fact and conclusions of law except as 
expressly noted herein. I have also 
reviewed Respondent’s various claims 
and find them to be without merit. For 
reasons set forth below, I concur with 


‘the ALJ’s conclusion that Respondent’s 


1 Respondent also sought to enjoin the 
proceeding. The district court, however, denied her 
motion for an injunction. 


continued registration would be 
inconsistent with the public interest. I 
therefore adopt the ALJ’s 
recommendation that Respondent’s 
registration be revoked and that any 
pending applications for renewal or 
modification be denied. 


Findings of Fact 


Respondent obtained her doctor of 
medicine degree in 1975 from Calicut 
University Medical College, in Kerala, 
India. Following a one year residency in 
New Delhi, Respondent attended the 
University Rene Descartes in Paris, 
France, from 1977 through 1981. There, 
she obtained additional training in 
anesthesia, critical care, and pain 
medicine. Respondent then moved to 
Pittsburgh, Pennsylvania, where she 
served a residency in anesthesia at 
Allegheny General Hospital from 1981 
until 1984. Because Respondent had 
already trained in anesthesia, she spent 
most of her time in pain management. 
Upon completion of her residency, 
Respondent moved to Clearwater, 
Florida, and took a position as an 
anesthesiologist at the Belleair Surgery 
Center (Belleair).2 

Respondent worked at Belleair from 
1984 until 1999, and eventually became 
its medical director. While at Belleair, 
Respondent treated chronic pain 
patients and in 1994 or 1995, opened 
her own clinic. In 1999, Respondent left 
Belleair to concentrate on her pain 
management practice. Respondent 
testified at the hearing that she had 
approximately 800 to 1000 recurring 
patients and saw around 3,000 patients 
per year. Respondent has between 
fifteen and eighteen employees, and 
during the spring of 1999, employed 
Ben Mastridge, a Certified Addiction 
Registered Nurse. Accordingto 
Respondent, Mastridge identified 
patients who were addicted to narcotics 
and helped patients address their 
mental health issues. 


The Criminal Investigation 


In September 1998, Dale Carnell, a 
prescription fraud detective with the 
Pinellas County Sheriff's Office, 
contacted Ira Wald, a Diversion 
Investigator (DI) assigned to DEA’s 
Tampa office. Detective Carnell told the 
DI that the Sheriff’s Office had received 
“numerous complaints” about Dr. lyer. 
Tr. 101-102. The DI proceeded to 
contact Walgreen’s, a pharmacy chain, 
and obtained from it a printout of Dr. 
Iyer’s controlled substance prescriptions 
for the previous twelve (12) months. Id. 
at 141. The DI testified that the printout 


2 Respondent is board certified in anesthesiology 
and pain management. 
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was “the most voluminous” he had seen 
in his twenty-three years as a DI, Id. at 
102 & 142, that it “was many hundreds 
of pages,” Id. at 140, and that it 
“weighed five or six pounds.” Jd. at 141. 
Based on the printout, the DI and 
Detective Bernie McKenna of the 
Pinellas Sheriff's Office decided to 
conduct undercover visits to 
Respondent'’s office. The first visit was 
conducted by Mr. Chris Massey, an 
informant for the local authorities who 
was then on probation following his 
guilty plea for having obtaining 
hydrocodone prescriptions by fraud. 


The First Undercover Visit 


On March 24, 1999, Massey went to 
Respondent’s clinic and was seen by 
her. During the visit, Massey wore a 
wire; a transcript of his conversation 
with Respondent was admitted into 
evidence. According to the transcript, 
Respondent asked Massey who had sent 
him to see her. See GX-2, at 1. Massey 
told Respondent that he had been 
referred by a customer of his window 
tinting business. See id. Respondent 
then asked Massey, “[wJhere is your 
pain?” Id. Massey answered: “I’m not 
really in pain. He [the customer] said to 
come up. He said, you know, you’re real 
understanding, just come up and be 
honest with you. I, uh, I had a shoulder 
surgery about 47/2 years ago.” Id. 

Respondent asked: “‘[r]ight shoulder?” 
Massey answered that “‘the problem was 
more or less cured.” Jd. at 1-2. Massey 
then told Respondent that “I was 
wanting to take Lorcet and Soma.” Id. 
at 2. Massey also told Respondent that 
“IT have been taking it * * * [e]ver since 
then,” an apparent reference to the 
surgery. Id. Massey added that he was 
“sick of going to look for em.” Id. 

Respondent then told Massey: “Okay, 
look. We can, look, we can help you 
anyway.” Id. In response, Massey then 
stated, “I mean I’m being honest, I mean 
I’m not really in—I don’t—I mean they 
make me feel good, make me get work 
done, I mean I’m not abusing them.” Id. 
Following a discussion of how many 
pills Massey was taking per day, 
Respondent told Massey ‘“‘[w]e’ll give 
you your medicine. The question for 
you is this—you can tell—you can tell 
me that you want to come out of drugs. 
We have intensive detox, we can help 
you.” Id. 

Later in the conversation, Respondent 
asked Massey “who gives you the 
medicine now?” Id. at 3. Massey 
replied, “I’ve been getting them from my 
girlfriend but me and her just split up.” 
Id. Respondent then asked Massey what 
his job was and again asked about his 
shoulder. Massey told Respondent, “I 


mean like I said, it’s not, it doesn’t 
bother Id. 

Respondent then asked Massey, 
‘“‘what do you take, Lorcet 10?” Id. at 4. 
After Massey told her that he took 
Lorcet 10/650, Respondent stated: 
“Lorcet 10/650. See, this is a shame 
then that you have to take the medicine 
for the habit, you know.” Id. 
Respondent once again asked Massey 
who had referred him. Massey told 
Respondent that his name was Bill and 
that he did not know Bill’s last name, 
but that ‘“‘he’s been going to you fora 
while you know, you’re real 
understanding.” Jd. After stating that 
“this isa pain center, you know,” 
Respondent added: “We don’t want to 
give out drugs. So that’s why we have 
to have a psychologist and a substance 
abuse counselor.” Jd. In response, 
Massey said “Right.” Respondent then 
added: “‘We have massage therapist, 
physical therapist and everybody here, 
you know. But you are honest, you are 
telling the truth, and we are here to help 
you.” Id. Massey replied: “‘That’s what 
he said, he said if you’re honest with 
her, you know, go in there and tell her 
you're not in pain. This is your problem. 
You've been taking them.” Id. 

Respondent then asked Massey how 
many Lorcets he was taking per day. 
Massey told her four. Respondent stated 
“that’s 124 a month” and told him not 
to lose his medicine or run out of it 
because she would not call in a refill. Id. 
at 5. Massey then paid Respondent 
$175. Id. Respondent then told Massey, 
“T’d be happy to see patients like you,” 
and then told him that she could give 
him a refill on his SOMA prescription. 
She would not, however, give Massey a 
refill on the Lorcet. Respondent then 
gave Massey a prescription for 120 
Lorcet 10 with no refill and 60 SOMA 
with one refill. See Gov. Exh. 3. 

The Government submitted into 
evidence the medical record which 
Respondent prepared for Massey’s visit. 
Under the heading “Chief Complaint,” 
the History and Physical record-states: 


Complains of neck and shoulder pain for 
the last several years. This began since he 
had surgery about 3-4 years ago. He 
complains of ongoing pain and has been 
taking Lorcet and Soma for a long time. He 
is having difficulty coming off of this and 
would like to get rid of the narcotics if he 
can. It is very difficult because of his daily 
activities etc. He has ongoing right shoulder 
pain and discomfort. Sometimes it is 


3The ALJ found that “Respondent * * * said that 
she would give him sixty Soma, but would not list 
any refills on the prescription until she knew him 
better and knew that he was not abusing the 
medication.”’ ALJ Dec. at 10. In light of the actual 
prescriptions written, I conclude that Respondent’s 
statement that “Sorry there’s no refill on it[,]”” was 
made in reference to the Lorcet. 


manageable and when the pain gets worse he 
has to take the medication as soon as 
possible. 


Gov. Exh. 4, at 1. 


The second page of this document 
records the findings of a physical exam 
although Respondent admitted that she 
never performed one on Massey. See Tr. 
495. Under the heading 
“Musculoskeletal,” the record states: 
“Bilateral paracervical muscle spasms at 
the C6—7 area. Decreased range of 
motion of the right shoulder.” Id. The 
record also includes the diagnosis of 
“chronic right shoulder pain.” Id. 

The medical records also include a 
questionnaire on which a patient 
indicates such information as the nature 
and source of his pain. The first 
question on this form is “How long have 
you had this pain?” Gov. Exh. 4, at 13. 
Massey left this blank. See id. Massey 
apparently did make a mark on both the 
front and back drawings of the human 
body in the area of the right shoulder. 
See id. Item 2 of this form directs the 
patient to “circle all the words that best 
describe your pain” and lists twenty- 
four adjectives that describe pain. Id. 
Massey did not circle any of these 
words. See id. 

Respondent testified that she 
understood the mark that Massey had 
made in the shoulder region to indicate 
that he was “suffering from chronic pain 
injury” and that the marks were “the 
location area of the pain.” Tr. 481. 
Respondent testified that Massey was 
not a typical pain patient as most of her 
patients “have been to many doctors, 
many operations and had been through 
many treatments.” Id. at 482. She 
further testified that she “thought 
maybe he’s suffering from chronic pain, 
something manageable that which may 
not have to be maintained on lots of oral 
narcotics” because “‘[i]t’s not difficult 
pain for the patient.” Id. 

Later on direct examination, 
Respondent was asked what she 
understood Massey’s statement that 
“I’m not really in pain” meant. Id. at 
483. Respondent answered that because 
Massey was “already on medications|[,] 
{mJaybe he doesn’t have pain at that 
time when I see him in the office,” but 
that if he wasn’t taking the medication, 
“[plain would be there.” Id. Respondent 
further testified that she believed that 
Massey’s statement that he had 
undergone shoulder surgery four and a 
half years earlier to mean that he had 
developed a calcification in his 
shoulder which leads to chronic pain 
even though the pain “‘can be 
intermittent.” Id. at 483-84. Later, 
however, Respondent testified that it 
was her impression that Massey had a 
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work-related shoulder sprain although 
she acknowledged that Massey “‘did not 
say that.” Id. at 489. Respondent also 
testified that chronic pain patients may 
see her on days that they do not have 
pain. Id. at 490 

Respondent further testified that 
Massey’s statement that “the problem 
was more or less cured” meant to her 
that the problem was “more or less 
cured for the surgeon, but the pain 
persists.” Id. at 484. Moreover, 
Respondent testified that Massey’s 
comment that he had been taking Lorcet 
and Soma since the surgery meant that 
he was taking medications “[t]o control 
the pain, so that they [the patient] can 
have a decent, normal life.” Id. at 485. 
As for Massey’s comment that he was 
being honest, that the drugs made him 
feel good and get work done, and that 
he was not abusing them, Respondent 
testified that ‘“‘[e]ven today when people 
take narcotics they feel ashamed of 
themselves”’ and that “maybe he’s 
ashamed of telling me he has to take 
pain medication to have a very active 
pace of living.”’ Id. at 485-86. She then 
stated: “he’s not abusing, that he’s not 
taking too many, that he’s taking the 
[drugs] to control the daily activities of 


- living.” Id. at 486. Respondent added: 


“Drug addicts don’t take three, four 
[pills] a day to get work done. * * * 
Drug addicts take to get high and they 
don’t do their job. They sit at home and 
watch TV.” Id. 

Respondent testified that “[o]ur job is 
to believe the patient.” Id. at 491. 
Respondent was then asked what she 
meant when she told Massey, “‘[t]his is 
a shame then that you have to take the 
medicine for the habit.” Id. Respondent 
answered: ‘“‘See, whenever there is a 
pain, they take a pain pill to feel better. 
So, there are other habits we can create 
with them like the physical therapy, 
home exercises, so they don’t have to 
depend on that habit of taking a pill for 
every little thing.” Id. 

Respondent further testified that 
Massey appeared honest to her. Id. 494. 
When asked whether it was significant 
that Massey “was honest with you and 
didn’t exaggerate his symptoms or seek 
additional—more medication than he 
was taking,” Respondent answered: 
“Yes, he’s not a drug-seeking person.” 
Id. 

Respondent then admitted that she 
had not conducted a physical exam and 
that it was not ‘‘proper” to record the 
results of an exam that was never done. 
Id. at 496. When asked why she filled 
in the form, she answered that it was 
“the end of the day when I was 
preparing—looking at the charts because 
the blanks, probably I filled in what I 
could have seen.” Id. at 497. 


Respondent insisted, however, that the 
comments she entered on the record as 
Massey’s “Chief Complaint’ were based 
on what Massey told her. Id. 

The ALJ found disingenuous 
Respondent’s testimony that she 
thought Massey had told her that he was 
not in pain because he was then taking 
medication. See ALJ Dec. at 40. I agree 
and note that the ALJ observed 
Respondent’s testimony and was in the 
best position to evaluate her credibility 
on these issues of historical fact. See 
Universal Camera Corp. v. NLRB, 340 
U.S. 474, 496 (1951). Indeed, 
Respondent’s story is implausible and 
inconsistent. Respondent testified that 
Massey was not “‘a typical pain patient,” 
and indéed, showed up without a 
referral. Given this, it is strange that 
Respondent proceeded to prescribe 
controlled substances without 
performing a physical exam and did so 
notwithstanding that Massey told 
Respondent numerous times that he was 
not in pain and that he was taking the 
drugs because they made him feel good. 
Indeed, in light of Respondent’s 
testimony that she found Massey to be 
honest, and that it was her job “to 
believe the patient,” it is puzzling that 
she did not accept Massey’s statements 
that he was not in pain and was taking 
the drugs because they made him feel 
good. 

Massey’s statement that his girlfriend 
had been the source of his drugs begs 
the question of why, if he truly was in 
pain, he had obtained his drugs that 
way rather than through legitimate 
means. Furthermore, Respondent’s 
statements that (1) “[wle’ll give you 
your medicine * * * you can tell me 
that you want to come out of drugs,”’ (2) 
that “this isa shame * * * that you 
have to take the medicine for the habit,” 
and (3) “we don’t want to give out drugs 
* * * that’s why we have * * *a 
psychologist and a substance abuse 
counselor,’ demonstrate that 
Respondent understood that Massey 
was not seeking the prescription to treat 
pain, but rather to abuse them. 

Finally, the ALJ found that “the 
descriptions of the alleged pain that 
Respondent wrote in [Massey’s record 
was] not—by any stretch of the 
imagination—based on what [he] told 
her.” ALJ Dec. 43. That is putting it 
charitably. The record was false. As Dr. 
Rafael Miguel (one of the Government’s 
experts) explained, the record was likely 
created because Respondent knew 
exactly what she had done—prescribed 
a controlled substance without a 
legitimate medical purpose—and thus 
did so ‘‘to justify the opioid 
prescriptions.” Gov. Exh. 18, at 2. 


The Second Undercover Visit 


On April 22; 1999, Massey returned to 
Respondent’s office for a follow-up visit. 
Massey did not see Respondent during 
this visit. Instead, he saw Ben 
Mastridge, a Certified Addiction 
Registered Nurse. After Mastridge asked 
Massey how he was “‘pain wise,” 
Massey initially stated that “‘it’s into my 
joint there,” that he had been put on 
Lorcet “years ago for a shoulder 
surgery,” but then added “I’m not in no 
pain.” Gov. Exh. 6, at 2. Massey used 
similar language several times to convey 
his condition to Mastridge. See id. at 2— 
3. Notwithstanding the double negative 
in Massey’s statements, Mastridge 
clearly understood that Massey did not 
have pain. See id. at 3. (Mastridge 
stating “if you’re not having pain then 
you don’t need”’ narcotics.). 

Mastridge and Massey discussed what 
drugs the latter was taking; Mastridge 
suggested that “I can give you like an 
Ativan + or something.” Id. Massey told 
Mastridge that “I don’t want no mind 
medication.”’ Id. Massey also told 
Mastridge that he could ‘function 
without” the Lorcet, but that he took it 
“to work and to get, you know to get 
chores done on work days.”’ Id. Massey 
then suggested that if Mastridge put him 
“on Xanax we could probably level me 
out a little bit.’”’ Id. Massey also told 
Mastridge that he took the Soma 
because he was “‘so used to taking 
them”’ and that he was not having 
muscle spasms. Id. at 4. 

Mastridge then told Massey that 
“using narcotics when there is no pain 
isn’t acceptable.” Id. Mastridge added 
that “just to prescribe * * * narcotics 
because you're physically dependent on 
it * * * that’s, that’s that’s 
unacceptable.” Id. Mastridge then 
suggested that ‘“‘we can come up with a 
plan [to] decrease by one pill every, one 
pill a day every two weeks * * * and 
see how you do.” Id. at 5. Mastridge also 
suggested that he could put Massey on 
‘just methadone and decrease the 
Lorcet or we can * * * just decrease the 
Lorcet.”’ Id. at 6. Massey told Mastridge 
that he was ‘‘definitely not going to go 
without the Lorcet.” Id. 

Later in the conversation, Massey 
again told Mastridge that his shoulder 
was “cured,” and added that he was 
“over the cocaine and all the stuff I 
went through in my early days,” but 
that “these pills make me feel good.” Id. 
at 8. Mastridge told Massey that he was 
going to give him a prescription for’ __ 
Xanax because it “will help to take the 
edge off of bringing the coke down.” Id. 
at 9. Mastridge further stated that “‘we 


4 Ativan, or Lorazepam, is a Schedule IV 
controlled substance. 21 CFR 1308.14(c). 
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are going to put down that you are 

starting the detox program and it will 
run over a period of fifty to ninety days” 
and that Massey had agreed to start the 
program “‘over the next 60 days.” Id. at 
10. 

Massey then told Mastridge that “I 
don’t have no physical problem” and 
“it’s just I like these pills.” Id. Mastridge 
replied that ‘‘as far as the physical 
dependence on it goes * * * we can 
come up [with] other treatment options 
once we try some things here.” Id. 
Mastridge then told Massey that he 
would be getting 105 Lorcet tablets, 
which he should take three times a day, 
90 Soma, which he should take three 
times a day, and Xanax .5, which he 
should take twice a day. Id. at 10—11. 

Massey then asked whether 
“oxycontin or dilaudid would be easier 
on my body?” Id. at 11. Mastridge 
answered that “‘it is not legal to 
prescribe narcotics long term if there is 
no pain,” and that “‘it’s easier to take 
you down off the Lorcet than it would 
be off the oxycontin because of the types 
of doses.”’ Id. When Massey suggested 
that oxycontin 10 tablets were available, 
Mastridge replied that ‘the bottom line 
is you need to be off the narcotics.” Id. 
at 11-12. 

Mastridge then gave Massey the 
prescriptions for Lorcet, Soma, and 
Xanax discussed above and a 
questionnaire, which he instructed him 
to complete in the waiting room. Id. at 
12-13. Observing that the prescriptions 
were pre-signed, Massey asked 
Mastridge, “So what do you do? You 
just fill these out and the doctor already 
signs them?” Id. at 13. Mastridge 
answered: “Yes.” Id. Massey then 
stated, ‘I thought that the Doctor had to 
fill the prescriptions out and sign it.” Id. 
Mastridge replied: “Oh no, no * * * as 
long as she is in the building I am being 
supervised and as long as I’m being 
supervised, I can do anything that she 
can do because she signs her name to 
the treatment agreement, there’s a place 
for her to sign it, too.” Id. 

The Government entered into 
evidence the patient chart for Massey’s 
April 22nd visit. The chart states that 
the patient “report[s] no current pain.” 
Gov. Ex. 4, at 3. The chart also states 
that Massey reported “good sleep, 

_ appetite” and that he had agreed to start 
outpatient ‘‘detox over [the] next 60 
days.” Id. In addition, the questionnaire 
which Massey completed on this visit 
asked whether, ‘‘[djuring the past 
month,” he had “been bothered by any 
illness, bodily disorder, pains, or fears 
about your health?” Id. at 6. Massey 
checked the box for “none of the time.” 
Id. 


Mr. Mastridge did not testify in this 
proceeding. Respondent did, however, 
testify regarding this visit. In her 
testimony, Respondent acknowledged 
that at the time of the visit, Mr. 
Mastridge was not authorized under 
Florida law to dispense a controlled 
substance. Tr. 641. Respondent 
attempted to justify her conduct 
testifying that she ‘“‘was in the office,” 
that Mastridge “never saw the patient 
alone,” and that ‘‘I was right there.” Id. 
at 641-42. Respondent admitted, 
however, that she was “‘[nJot in the 
same room’’ when Mastridge issued the 
prescriptions for Lorcet, Soma, and a 
new drug Xanax. Id. at 642. 


The Third Undercover Visit 


On May 12, 1999, Detective Jeff 
Esterline of the Pinellas Sheriff's Office 
went to Respondent’s office to conduct 
an undercover visit. Using the name Jeff 
Scott, Esterline told Respondent that he . 
had recently moved from Iowa and that 
he worked as an electrician’s helper. 
Respondent asked Esterline what had 
happened to his back. See Gov. Ex. 9, 
at 1. Esterline told Respondent that he 
had been referred by Chris Massey, that 
Massey had seen her before, and had 
“said you were a good doctor to come 
to.” Id. at 2. Respondent then told 
Esterline to ‘‘[tlell me about your pain.” 
Id. Esterline stated: “I don’t have any 
pain really, I didn’t know if they would 
let me in to talk to you if I didn’t tell 
them something, so I don’t have any 
pain, really.”’ Id. Esterline added that he 
was taking four to five Vicodin a day. 
Id. Respondent asked Esterline how he 
got his drugs. Esterline stated that he 
had been “‘getting them from a friend.”’ 
Id. 

Respondent then told Esterline that 
her clinic offered a detox program. Id. 
She then asked, “you don’t have pain 
but you are taking vicodin? Why were 
you taking vicodin?” Id. After 
Respondent repeated her question, 
Esterline told her that he had “started 
taking them quite a while ago” and that 
he thought he ‘‘function[ed] a lot better 
with them.” Id. at 3. When Respondent 
asked if he got the drug from friends, 
Esterline answered in the affirmative. 
Id. 

Respondent then asked Esterline if he 
“‘want[ed] to go to substance abuse 
program or do you want to be 
maintained on the vicodin?” Id. 
Esterline answered that he would like to 
remain on drugs as he felt like he 
functioned “real well” while taking 
them. Id. 

Respondent then warned Esterline 
that narcotics ‘‘are habit forming’ and 
can cause liver damage. Id. Esterline ~ 
responded that he didn’t think he had 


any problems and that he had started 
taking them when his mother had died 
a year and a half earlier. Id. He added 
that “‘I feel, just feel like I function real 
well with them” and “I don’t abuse 


them.” Id. 


Respondent then told Esterline: ‘‘you 
don’t have to start if you don’t want to 
be on vicodin” and “there is no reason 
you should be on it.” Jd. at 4. Esterline 
responded that “I feel like I, I function 
better,” and that “I don’t think I’m not 
taking so many of them that I feel like > 
I have a real problem, but I just function 
better, just keeps me even.” Id. . 

Respondent then stated that “‘[i]f you 
didn’t get vicodin, you know, you know 
it is okay, too, right?” Id. She added that 
“we don’t want to start you on some 
narcotics that you don’t have to be on 
it.” Id. Esterline responded that Massey 
“said that you know if I just was honest 
with you that you know, that that you’d 
helped him.” Jd. Respondent then stated 
that she thought she remembered 
Massey but didn’t know. Id. Respondent 
also told Esterline that her assistant Ben 
Mastridge ‘‘can help you to get off 
narcotics. He can do a methadone, 
whatever.” Id. 

Esterline replied that he “was just 
hoping to get” Vicodin and again told 
Respondent that he took three or four a 


. day. Id. Respondent advised Esterline 


that drugs could be toxic, that he could 
build up a tolerance to them and that 
“the more you take the more you need,” 
and then asked him if he was “willing 
to take all these risks?” Id. Esterline 
stated that he was and that the drug 
helped him to “function better.” Id. 
Respondent then referred to various 
potential causes of pain. Esterline once 
more stated that “I don’t really have any 
problem, I don’t really have any pain,” 
and again added that “‘I feel like I 
function better’ when taking the drugs. 
Id. 

Respondent then asked Esterline if he 
“would like to start on the vicodin?” Id. 
at 5. Esterline told Respondent “Yeah, 
that’s what I was here for.” Id. 
Respondent told Esterline to ‘‘[s]tart 
with the four a day,” and that her 
employee Ben Mastridge ‘‘can counsel 
you with medication and narcotics and 
everything.” Id. 

Later on, Respondent stated ‘‘[s]o you 
don’t want to come out to the narcotic 
clinic, you know this is for the people 
to come here so they don’t do drugs, you 
know, and too, maybe I’m sympathetic - 
to the people that allow themselves to 
slip into drugs.” Id. Respondent then 
told Esterline that “narcotics are good 
and bad,” and that “[y]ou don’t want to 
get hooked on drugs.” Id. Esterline again 
told Respondent that he did not think 
that he was addicted, that he went to 
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work every day, and that the drugs 
made him “‘feel better.’’ Id. 

Respondent then asked Esterline if he 
had been on vicodin ‘‘for a while?” Id. 
at 6. When Esterline answered “‘yes,”’ 
Respondent asked him if he could 
“confirm it” by bringing in “left over 
[prescription] bottles” he had gotten 
through other doctors. Id. Esterline told 
her that he had ‘“‘been having trouble 
getting them for so long” and offered to 
look at home for the bottles. See Id. at 
6. Respondent then again told Esterline 
that “[y]ou don’t want to make a new 
habit” and get “hooked on drugs.” Id. 
Esterline reassured Respondent that he 
was not addicted. See Id. 

Respondent then stated that she 
would give him a prescription for 60 
Vicodin ES with two refills and that the 
drugs ‘‘should easily last you for 1 
month.” Jd. Respondent then suggested 
that Esterline make an appointment to 
see Mastridge. Id. She also told Esterline 
that her clinic had a massage therapist 
and a physical therapist and that “you 
need to feel good-you’re taking it just to 
feel good.” Id. at 7. Esterline paid $180 
for the visit. Gov. Ex. 10. 

The government entered into 
evidence various patient records 
pertaining to Detective Esterline’s visit. 
Describing Esterline’s chief complaint, 
the “History and Physical” record 
states: ‘‘He has a terrible pain in his 
neck. This started 11/2 years ago. Ever 
since his mother’s death, he has had 
ongoing pain. He does a lot of 
construction work, wiring, etc., which 
makes the condition worse.” Gov. Ex. 


‘11, at 1. The entry for Esterline’s 


Musculoskeletal system likewise states: 
“chronic pain.” Id. 

The records also include a 
questionnaire used by patients to report 
their symptoms and other information 
relevant in diagnosing and treating their 
condition. The first question on the 
form is ‘‘How long have you had this 
pain?” Id. at 2. Esterline wrote “none.” 
The form also lists twenty-four 
adjectives to describe pain and instructs 
the patient to “‘circle all the words that 
best describe your pain.” Id. Esterline 
did not circle any word. See Id. 

The form also contains front and back 
representations of the human body, on 
which patients are instructed to shade 
the area where they have pain. See Id. 
The forms have several small markings . 
in the area of the neck. Id. Detective 
Esterline testified that he did not make 
the markings. Tr. 58. Respondent 
maintained that he did. Id. at 519. 

Respondent testified that she 
“probably” “missed” Detective 
Esterline’s answer of ‘‘none”’ to the 
question ‘‘How long have you had 
pain?” Tr. 523. She further testified that 


Esterline was not typical of the pain 
patients she sees because “‘[h]e has a 
soft tissue injury, neck pain. He didn’t 
have any x-ray or MRI.” Id. She added 
that a typical patient would be “a 
construction worker, car accident 
patient who had an MRI x-ray workup” 
and that Esterline hadn’t “had anything 
done.” Id. at 524. 

Réspondent’s counsel then asked her 
about Esterline’s statements that he 
didn’t have any pain, that he had 
indicated he did because he did not 
think the office staff would let him in 
otherwise, that he was taking four to 
five Vicodin a day, and that he did so 
because he functioned better when he 
took them. Respondent testified that | 
“some patients are very reluctant to 
admit that they need Vicodin to control 
their pain,” and that he was “‘taking 
medications to be able to do his job.” Id. 
at 526-27. Respondent also testified that 
she believed that Respondent had 
obtained his Vicodin through a lawful 
prescription. Id. at 528. Respondent 
further testified that she asked Esterline 
what type of work he did “to find out 
whether he’s having pain because of the 
type of job he does,” and that 
electricians (the job Esterline said he 
had) commonly have neck pain. Id. at 
529. 

When asked on direct what Esterline 
meant when he said “I don’t really have 
any pain,” Respondent answered: ‘‘He’s 
contradicting himself[,]” and that “‘he is 
in pain, but when he takes medications 
he doesn’t have any pain.” Id. at 530. 
When asked whether Esterline had “‘in 
any way exaggerated his symptoms?,” 
Respondent answered ‘‘No”’; when 
asked whether he appeared to be honest, 
Respondent answered ‘“‘yes.”’ Id. at 531. 
Respondent also testified that Esterline 
did not seek more medication than he 
was currently taking and that he seemed 
like a patient who was seeking 
treatment for chronic pain. Id. at 532. 

Respondent admitted on cross- 
examination that she did not conduct a 
physical examination on Esterline. Id. at 
645. She also testified that her , 
handwritten notes for the physical exam 
were based on what she ‘‘would have 
done with a patient” with neck pain. Id. 
at 533-34. She further admitted that it 
was inappropriate to make these 
notations. Id. at 534. She testified, 
however, that she believed her 
prescribing of controlled substances to 
Esterline was within the standard of 
care. Id. at 537. 

Here, again, the ALJ, who personally 
observed Respondent testify, found 
disingenuous Respondent’s testimony 
that she thought Esterline was not in 
pain because he was taking medication. 
See ALJ at 40. I agree and further note 


that it is strange that a patient who is 
“honest,” does not ‘exaggerate his 
symptoms,” told Respondent multiple 
times that he did not have pain, and that 
he took the drugs because they helped 
him function better, would then be 
disbelieved as to why he was taking the 
drugs. Furthermore, while Respondent 
testified that she believed Esterline had 


‘obtained the drugs through a lawful 


prescription, Esterline told her at least 
twice that he had gotten them through 
friends and that he had also been © 
“having trouble getting them for so 
long.” Finally, Respondent made several 
incriminating statements such as when 
she asked Esterline if he ‘“‘want[ed] to go 
to substance abuse program or do you 
want to be maintained on the vicodin?,” 
and stated ‘maybe I’m sympathetic to 
the people that allow themselves to slip 
into drugs.” 


The Fourth Undercover Visit 


On June 24, 1999, Detective Randall 
Keys of the Tampa Police Department, 
using the name Ronald Briers, made an 
undercover visit to Respondent's office. 
Respondent asked him if he had 
abdominal pain. Gov. Ex. 12, at 1. Keys 
told Respondent that he did not have 
pain, but that he “‘had to put something 
down on” the form. Id. Keys then added 
that “[a] friend of mine suggested that 
I come to talk to you about it.” Id. 
Respondent asked: “About what? 
Detox?” Id. Keys told Respondent, “J 
need some * * * vicodin” Id. 

Respondent asked Keys why he 
needed vicodin. Id. Keys answered, 
“Well it, basically it makes me feel 
better. It just kind of takes the edge off.” 
Id. After discussing Keys’ job, 
Respondent stated: ‘‘We do not give 
drugs out to people. And now, if you 
want to go to substance abuse program, 
we have Ben [Mastridge] here for you.” 
Id. Denying that he was addicted, Keys 
stated again that the drug “just kind of 
helps me. Just—it just takes the edge 
off.” Id. 

After stating that she did not want “to 
promote the intake of drugs,” 
Respondent asked Keys who had sent 
him. Keys told her Chris Massey. Id. at 
2. Respondent reiterated that ‘““We don’t 
want to give drugs out to people, you 
know, and ruin our reputation.” Id. 
Respondent then suggested that Keys try 
her acupuncture program. Id. 
Respondent declined, stating that he did 
not “have any pain or anything like 
that” and that he took the Vicodin 
because “‘they just take the edge off.” Id. 

Respondent and Keys discussed how 


many he took a day. Id. Keys said three. 


5 Detective Keys was then assigned to a DEA task 


force. Tr. 70. 
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Respondent then asked Keys where he 
got the drug. Id. At first, Keys said that 
he got it from a person, but when asked 
how much he paid for it, Keys said it 
was actually from “‘like a family 
member who has a prescription.” Id. at 
3. Respondent then told Keys that 
“{t)his is a real test for me” and “‘we 
don’t want to give narcotics to like 
creating drug use.” Id. 

Thereupon, Respondent apparently 
summoned Ben Mastridge to the 
examining room. After again discussing 
Chris Massey, Respondent briefed 
Mastridge on Keys’ situation telling him 
that Keys took “about 2 to 3 vicodin a 
day” and that “now he’s wondering 
whether we will be able to promote or 
support his pain with the 3 Vicodin a 
‘day.”’ Id. After telling Mastridge that 
they had not discussed ‘“‘[t]he issue of 
people coming here asking for a drug,” 
Respondent then told Keys that “Ben is 
our AR and he does my detoxification 
for narcotics. He i is the director for 
narcotics program.” Id. 

Shortly thereafter, Mastridge asked 
Keys how many Vicodin he was taking 
and how long had he been taking the 
‘drug? Id. Keys answered that he usually 
took about three and had been doing it 
for six months. Id. Mastridge then asked 
Keys whether the Vicodin had been 
prescribed to him. Id. at 4. Keys 
answered “no.” Id. Respondent then 
told Keys that ‘we want to help people 
with pain,” to which Keys responded 
_ “Right.” Id. Respondent then stated that 
“we don’t want to promote a drug 
habit.” Id. Keys responded: “‘No, I 
understand.” Id. Mastridge then told 
Keys “[j]ust throwing pills at the 
situation, that’s where people end up 
taking—if they are taking 3 Vicodin a 
day now, in 6 or 8 or 12 months they’re 
taking 15 of them a day.” Id. 

After discussing the need to provide 

“some sort of concurrent treatment to go 
along with [the vicodin] to address the 
source of the pain,” Jd., Mastridge asked 
“is it muscle spasms that are actually 
going on here?” Id. at 5. Respondent 
interjected, “Pain, pain, you’re right.” 
Id. Mastridge continued stating: ‘What, 
what’s the source of the pain? I guess 
that’s what the ultimate question is. 
And since you weren’t diagnosed by 
anybody in primary care or anything.” 
Id. Respondent replied: “I guess he feels 
no pain, he just feels better.” Id. 
Mastridge then asked Keys, “You just 
feel better?’ Keys answered, “They just 
kind of mellow you out I guess * * * 
it makes me feel okay.” Id. 

After discussing various treatments 
available at her clinic, Respondent told 
Keys that she was going to give him a 
prescription for 60 vicodin, see Id, and 
Mastridge told Keys that they would 


discuss his condition and “the best 
course of treatment” during his next 
visit. Id. Respondent then explained the 
costs for the clinic’s various services 
and added ‘‘[ilt’s a way of letting you 
know * * * we will not be supporting 
just a drug habit.” Id. at 6. Respondent 
then told Keys that Ben ‘will write the 
prescription for you too, He writes my 
prescriptions. When you see him, you 
don’t have to see me.” Id. 

The government entered into 
evidence various patient records 
pertaining to Detective Keys’ visit. The 
History and Physical record describes 
the patient complaint as: ‘Ronald 
Bryers presents to my office with low- 
back pain and anterior abdominal pain, 
which is ongoing. He works as an 
automobile detailer, getting under cars, 
etc., and the constant physical labor 
makes the pain worse. * * * He has had 
this pain for the past several years.”’ 
Govt. Exh. 14, at 1. 

The document also reports the results 
of a physical exam. Under the 
musculoskeletal heading, the record 
states that ‘‘[m]inimal paralumbar 
muscle spasm is noted, with minimal 
facet tenderness.” Id. The report also 
contains a diagnosis of ‘‘chronic low- 
back pain.” Id. Respondent admitted, 
however, that she did not perform a 
physical exam on Keys, Tr. 647, and 
Keys testified that he did not believe 
that he had discussed his medical 
history with Respondent. Id. at 84. 

Respondent testified that Detective 
Keys was seeing her for abdominal and 
lower back pain but that “[h]is history 
was kind of not clear to me.” Id. at 541. 
Moreover, Keys was a “very unusual” 
patient. Id. Respondent explained: 
“Patients come to me after being 
diagnosed, after being treated. * * * I 
wonder, what is he doing in my office 
without being diagnosed and we don’t 
want to be a clinic where we give out 
medications for reasons not needed.” Id. 
at 546. 

Respondent testified that because she 
“didn’t feel right,” Id. at 541, she sought 
out Mr. Mastridge to assist her in 
evaluating Keys because of Mastridge’s 
knowledge of substance abuse and 
psychological problems. Respondent 
testified that she thought that Mastridge 
could help her diagnose whether Keys 
was “taking medicine to control the - 
pain or for any behavioral problems.” 
Id. at 542. 

Respondent testified that Keys’ 
statement that he took Vicodin because 
it took ‘‘the edge off” meant that the 
drug took the “‘[e]dge off the pain,” and 
that the term “edge off’ is commonly 
used in the pain context. Id. at 544. As 
for Keys’ statements that he didn’t have 
pain, Respondent testified that she 


thought this was because he was ‘‘on 
pain medication,” that ‘“‘people do not 
have to have the pain all the time,” and 
that pain levels can fluctuate. Id. at 545. 
She further stated that even though Keys 
may not have had pain at the time of his 
visit, ‘‘they wouldn’t come to my pain 
clinic if [they] don’t have the pain.” Id. 

Respondent also testified that when 
she discussed with Mastridge doing 
narcotics detoxification, she meant 
“medication reduction.” Id. at 549. She 
further testified that when she told Keys 
that ‘‘we want to help people with pain” 
and that “we don’t want to promote a 
drug habit,” she understood Keys’ 
answers as meaning that he was in pain 
and was agreeing to her proposed 
treatment. Id. 

Respondent admitted that because she 
had not performed a physical exam, she 
should not have filled out the form as 
she did but maintained that the patient 
record’s “‘history part is true.”’ Id. at 647. 
Respondent testified that the physical 
exam part of the record was “‘missing” 
“because I went and got Ben [Mastridge] 
because this patients [sic] were not my 
true pain patients,” Id. at 647-48, and 
that she had made it up ‘because of the 
confused cases brought to me.” Id. at 


- 648-49. 


Respondent added: “I don’t see 
patients like this at all in the office. 
These are like the strange weirdos 
coming to my office.” Id. at 648. 
Respondent further testified that she 
was “astonished to see patients like 
[Keys] i in the pain clinic” and that 

“[t]hese are not my typical pain 
patients.” Id. 

Respondent was then asked whether 
it was within the standard of care in the 
State of Florida to prescribe controlled 
substances without performing a 
physical exam. In response, Respondent 
testified: “that’s what we learn when we 
go to medical school. Take a history and 
physical examination. Chronic pain, - 
these patients who are very difficult to 
evaluate. Physical examination is part of 
our job.” Id. at 650. Upon further 
questioning Respondent added that 
performing a physical exam “‘is the 
standard of practice. That’s our Rule No. 
1.” Id. at 651. 

Respondent then denied, however, 
that she had intentionally and 
knowingly dispensed controlled 
substances. See Id. at 652. She testified: 


Intentionally I did not dispense 
medication, I did not distribute outside of the 
usual course of medical practice. In the 
context of the clinical pain management, I 
knew the medication not to transfer, not to 
sell the drug to the street or anything. My 
intention here is believe the patient, give 
them the benefit of chronic pain, and 
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evaluate them, and do what is appropriate for 
them. 


Id. at 652-53. 

As with the other undercover visits, 
the ALJ did not find credible _ 
Respondent’s assertion that she 
prescribed Vicodin to Keys because she 
believed his use of the drug was the 
reason he was not in pain. See ALJ Dec. 
at 40. Again I agree. The transcript of 
the visit provides substantial evidence 
that Respondent knew that Keys was 
seeking drugs for illegitimate use. Not 
only did Keys state that he did not have 
pain and that the drug took the “edge 
off,’ when Mastridge asked what the 
source of Key’s pain was, Respondent 
stated: “I guess he feels no pain, he just 
feels better.” Shortly thereafter, 
Respondent explained the costs for the 
clinic’s various services and added that 
“we will not be supporting just a drug 
habit.” Finally, I am perplexed as to 
why if a patient is a ‘‘strange weirdo” 
and causes astonishment because he is 
not a “typical pain patient,” a physician 
would then proceed to write a 
prescription for a controlled substance 
without performing a physical exam as 
required by ‘‘Rule No. 


The Expert Testimony 


Both the Government and Respondent 
introduced expert opinion evidence on 
the subject of Respondent’s prescribing 
practices. Dr. Daniel Frazier, M.D., of 
Tampa, Florida, a Board Certified 
Family Practice Physician with more 
than thirty years of experience, and an 
Assistant Clinical Professor of Family 
Practice at the University of South 
Florida (USF) College of Medicine, 
reviewed the tapes and transcriptions of 
the undercover visits. In a statement 
dated February 1, 2001, Dr. Frazier 
declared that “i]t is inappropriate to 
prescribe pain medication in 
uncontrolled environments,” and that 
“(t]he physician must determine the 
level of pain that he/she is treating by 
means of examination and discussion 
with the patient.”’ Gov. Exh. 16. Dr. 
Frazier further stated that ‘‘the 
physician must closely monitor the 
patient to see that there is a medical 
need” for a controlled substance. Id. 

Dr. Frazier concluded that 
Respondent “was not in control of the 
patients; the patients were in control of” 
her. Id. Moreover, “(t]he patients 
actively sought pain pills for non- 
appropriate reasons and the patients 
were given the pain medication without 


6] acknowledge that in December 1999, the 
investigators attempted an additional undercover 
visit. Respondent’s receptionist refused to admit the 
officer because he did not have a referral. See Resp. 
Ex. 46. 


examination or significant review of 
their symptoms. Such care on the part 
of the physician constitutes 
inappropriate medical treatment|,]’’ and 
“a failure to appropriately practice 


‘medicine within the acceptable 


standard of care.” Id. I credit Dr. 
Frazier’s statement. 

The government also submitted the 
statement of Rafael Miguel, M.D. At the 
time of his review, Dr. Miguel was a 
Professor and Interim Chairman of the 
Department of Anesthesiology, as well 
as the Director of the Pain Management 
Program at the USF College of Medicine. 
Dr. Miguel clearly states that he 
reviewed the medical records, 
transcripts of the undercover visits, and 
Respondent’s pre-hearing statements. 
Gov. Exh. 18, at 1.7 Dr. Miguel stated 
that “[t]here is no currently accepted 


therapeutic use of opioids but for the 


relief of pain. Administering opioids to 
patients with no pain is inappropriate 
and clearly constitutes practice below 
the standard of care.” Gov. Exh. 18, at 
2 


Dr. Miguel observed that “‘[i]f the 
concern was that patients were drug 
abusers and the intent was to wean 
them from opioids, this should have 
been done in an addiction treatment 
facility with trained personnel. * * * 
Addiction is a complex problem and 
physical dependence is a small part of 
the pathophysiology of the disease.” Id. 
Dr. Miguel further explained that 
“[p]rescribing opioids to known addicts 
is inappropriate and clearly constitutes 
practice below the standard of care.” Id. 

Finally, Dr. Miguel discussed 
Respondent’s failure to perform 
physical exams and record keeping 
practices. According to Dr. Miguel, “the 
documentation does not concur with the 
reported complaints. While the reported 
complaints did not include pain, high 
levels of pain interfering with daily life 
were documented. This was apparently 
done to justify the opioid 
prescriptions.” Id. Dr. Miguel also stated 
that “[i]t does not appear that the 
patients were physically examined, yet 
there is documentation of heart and 
lung sounds, abdominal palpitation, 
even paracervical muscle spasms and 
decreased range of motion in joints 
impossible to assess without a physical 
exam.” Id. Dr. Miguel concluded that 
“{t]his may constitute medical fraud and 
is clearly practice below the standard of 


7] note and reject Respondent’s contention that 
the ALJ did not know what Dr. Miguel based his. 
opinion on. See Resp. Br. 39—40. The factual basis 
for Dr. Miguel’s opinion is clear from his statement. 
See Gov. Exh. 18, at 1. Moreover, Respondent could 
have sought to subpoena Dr. Miguel to testify if 
there was any dispute as to the factual basis of his 
opinion. 21 CFR 1316.52(d). She did not. 


care.” Id. | likewise credit Dr. Miguel’s 
statement. 

Respondent introduced a statement of 
Walter E. Afield, M.D., a psychiatrist. 
Dr. Afield stated that he had reviewed 
Dr. Frazier’s statement and was “‘not in 
agreement.” Resp. Ex. 55. He asserted 
that ‘‘based on statements made to the 
doctor, there are sufficient reasons for 
prescribing the medications in 
question.” Id. In Dr. Afield’s opinion, 
Respondent “‘felt these patients were 
dependent on these medications to 
function and were functioning and that 
they needed to be placed in a medically 
supervised program to detoxify the 
patients and find alternative treatments 
for them.” Id. Dr. Afield further stated 
that his “‘[r]eview of the entire record of 
the patient indicates those medicines 
were given within the parameters of her 
specialty.” Id. 

I agree with the ALJ’s declination to 


_ credit Dr. Afield’s statement for several 


reasons. First, while Dr. Afield has had | 
a distinguished career in psychiatry, it 
is not clear what expertise he has in the 
area of pain management or the general 
diagnosis and treatment of physical 
injuries. If his opinion was offered as an 
expert in treating addiction, I note that 
Respondent maintained repeatedly that 
she prescribed the drugs to all three 
patients because she believed the 
patients were in pain and not because 
she was treating an addiction. 

Second, his opinion is vague and it is 
not clear whether he viewed 
Respondent’s prescribing to be 
appropriate because the patients were in 
pain or because they were addicted. 
Indeed, to the extent Dr. Afield’s 
statement that “the patients were 
dependent on these medications to 
function” and that the patients “needed 
to be placed in a medically supervised 
program to detoxify them,” was 
intended to suggest that Respondent’s 
prescribing was appropriate because the 
patients were addicted, it is clearly 
wrong because the CSA prohibits the 
prescribing of controlled substances for 
this purpose. See 26 CFR 1306.04(c) (“A 
prescription may not be issued for the 
dispensing of narcotic drugs listed in 
any schedule for ‘detoxification 
treatment’ or ‘maintenance 
treatment.’”’). DEA’s regulations make 
clear that a physician who is not 
registered to conduct a narcotics 
treatment program may administer, but 
not prescribe, “not more than one day’s 
medication”’ of narcotics for up to three 
days to a person suffering ‘‘acute 
withdrawal systems when necessary 
while arrangements are being made for 
referral for treatment.”’ 26 CFR 
1306.07(b). A physician cannot, 
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however, issued a prescription for this 


ose. 

. Third, to the extent he believed that 
Respondent prescribing was appropriate 
because the undercover operatives were 
in pain, Dr. Afield stated that he 
“review|ed] the entire record of the 
patient.” Id. It is undisputed, however, 
that Respondent falsified the medical 
records of the three undercover 
operatives and there is nothing in the 
statement that suggests that Dr. Afield 
relied on non-falsified records. An 
expert opinion based on falsified 
records is obviously not probative of the 
issues. 

Fourth, Dr. Afield’s statement does 
not address why it would be appropriate 
to prescribe a controlled substance 
without performing a physical exam. 
This is especially noteworthy in light of 
Respondent’s acknowledgement that 
performing a physical exam is “Rule 1.” 

Respondent also called as a witness 
Robert A Guskiewicz, M.D. Dr. 
Guskiewicz is the Director of the Pain 
Fellowship Program and a Clinical 
Assistant Professor in the Department of 
Anesthesiology, University of Florida 
College of Medicine. Resp. Exh. 57. Dr. 
Guskiewciz also served as the court 
monitor under the pre-trial diversion 
agreement. 

Dr. Guskiewicz testified that in his 
opinion Respondent had legitimately 
prescribed controlled substances to all 
three undercover visitors. Tr. 813. He 
further testified that his opinion was 
based on the indications of pain on the 
patient questionnaires that were 
completed by the undercover visitors. 
Id. at 814. Dr. Guskiewicz added that 
Massey had indicated that ‘‘he did have 
pain in the past,” and that the» 
medications he had used had “helped to 
improve his function in doing his job.” 
Id. He also testified that the same was 
true for the patients portrayed by 
Detectives Esterline and Keys. Dr. 
Guskiewicz stated that while “‘[t]here 
was some vagueness,” he could 
determine that the medications had 
helped these patients improve their 
functionality. Id. at 815. Dr. Guskiewicz 
also testified that he teaches his 
students to “give the patient the benefit 
of the doubt,” Id. at 824, but to provide 
them with a “limited supply of 
medications” such as either a two-week 
or one-month supply, and to “do our 
due diligence.” Id. at 825. 

On cross-examination, Dr. Guskiewicz 
was asked “[w]hat is required of a 
physician who wanted to establish a 
course of treatment?” Id. at 818. Dr. 
Guskiewicz answered: “[p]hysical 
examination, assessment and 
diagnosis.” Id. Later in the cross- 
examination, Dr. Guskiewicz was asked 


a series of questions related to whether 
he knew that Respondent had made up 
the part of the record that supposedly 
were the findings of a physical exam. 
One of the questions was whether it was 
“outside of the practice in the state of 
Florida”’ to falsify a patient record. See 
Id. at 827. Dr. Guskiewicz testified that 
“{njot performing the examination 
would not be outside the practice, but 
saying you performed the examination 
when you did not would be.” Id. Dr. 
Guskiewicz acknowledged, however, 
that the assumption that a person comes 
to a pain management clinic because 
they are in pain does not relieve a 
physician from the responsibilities of 
performing a physical exam and 
inquiring into the patient’s medical 
history. Id. at 829. 

The ALJ declined to credit Dr. 
Guskiewicz’s opinion that Respondent 
had properly prescribed controlled 
substances. I likewise decline to credit 
Dr. Guskiewicsz’s opinion on this point. 
As an initial matter, I note that Dr. 
Guskiewicsz’s opinion was based, in 
part, on the fact that Massey had 
indicated that he had “‘pain in the past.” 
But Massey also stated that he had had 
shoulder surgery four and a half years 
ago and that the “problem was more or 
less cured.” Thus, Massey’s statements 
do not provide an adequate basis for 
concluding that a patient is still in pain, 
or would be in pain but for the taking 
of a controlled substance. 

Indeed, I note that Respondent did 
not do ‘“‘due diligence” by performing a 
physical exam even when she admitted 
that the undercover patients were “not 
typical” or were “strange weirdos.” 
Furthermore, Dr. Guskiewicz 
eventually, although apparently with 
some reluctance, conceded that it is 
essential to perform a physical exam 
before prescribing a controlled 
substance. Thus, Dr. Guskiewicz 
appears to have rendered his opinion on 
direct examination regarding 
Respondent’s prescribing to the 
undercover patients without 
considering material facts. 


Other Evidence 


I note that Respondent did comply 
with the terms of the pre-trial diversion 
agreement and that the United States 
Attorney dismissed the indictment. I 
also note that Respondent retained the 
services of a private investigation firm 
to review her patient records and 
determine which patients were likely 


. substance abusers and should be 


discharged from her practice. I also note 
that the private investigation firm 
developed procedures to address, and 
trained Respondent’s employees in, 
such matters as spotting drug abusers, 


doctor shopping, failed drug tests, 
claims of lost, stolen or destroyed 
medications, prescription fraud and 
forgery, and patients with a drug-related 
criminal history. The private 
investigation firm conducted criminal 
history checks on more than 500 people 
and interviewed nearly 280 patients and 
their associates. I further acknowledge 
that one of Respondent’s private 
investigators testified that prescription 
drug abusers would target foreign 
doctors, that they would provide forged 
medical records such as MRI reports, 
and that most of the patients he 
interviewed admitted to lying to 
Respondent to obtain narcotics. I note, 
however, that none of the undercover 
operatives used false records to induce 
Respondent to prescribe to them and 
that none of them claimed to be in pain. 


Respondent testified that she had 
discharged or not accepted “‘may be in 
the hundreds” of patients. Id. at 426. 
She also testified that she stopped pre- 
signing prescriptions and that she was 
no longer accepting patients without a 
referral. Id. at 470. 


Finally, Respondent called several 
patients to testify on her behalf. In 
general, the patients testified that 
Respondent’s treatments had greatly 
helped them to control their pain and 
had helped them improve their 
functionality. Respondent also 
submitted numerous letters from 
patients that were to similar effect. 


Discussion 
Respondent’s Challenges to the 
Proceeding 


Before analyzing this case under the 
public interest factors, see 21 U.S.C. 
823(f), I note that Respondent has raised 
several challenges to DEA’s authority to 
bring this proceeding. Therefore, I will 
address these claims to determine 
whether any of them have merit. 


Respondent’s first contention is that 
this proceeding ‘‘violates the plain 
terms, meaning and understanding of 
the” pre-trial diversion agreement she 
entered into with the United States 
Attorney. Resp. Br. 72. In particular, 
Respondent asserts that “the 
Government agreed that it would 
dismiss the charges against 
[Respondent] (assuming [her] 
compliance with the [a]greement) and 
that she would continue to practice pain 
management including the prescribing 
of Schedule II-V controlled 
substances.” Id. at 71. Respondent thus 
contends that this proceeding violates 
“the understanding that Dr. Iyer would 
continue to practice pain management 
and to prescribe” controlled substances. 
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_ I disagree. Nothing in the plain 
language of the agreement manifests the 
government’s assent that Respondent 
would be able to continue prescribing 
controlled substances without being 
held to account by DEA, or purports to 
waive DEA’s authority to seek the 
revocation of her registration. See Resp. 
Exh. 52. Nor is there any merit to 
Respondent’s contention that this 
proceeding violates the understanding 
of the parties. Respondent got exactly 
what she bargained for—a dismissal of 
the federal indictment. Immunity from a 
DEA revocation proceeding was not part 
of the deal. Beyond that, the United 
States does not waive its sovereign 
authority by implication. Cf. United 
States v. Cherokee Nation of Oklahoma, 
480 U.S. 700, 707 (1987) (‘‘[A] waiver of 
sovereign authority will not be implied 
but instead must be ‘surrendered in 
unmistakable terms.’”’) (quoting Bowen 
v. Public Agencies Opposed To Social 
Security Entrapment, 477 U.S. 41, 52 
(1986) (int. quotations and other citation 
omitted)). 

Furthermore, a United States Attorney 


. does not have authority to bind the Drug 
_ Enforcement Administration from 


instituting proceedings seeking the 
revocation of a registration under the 
Controlled Substances Act. As the 
Eleventh Circuit has observed in a case 
involving the INS, which was then a 
sister agency of DEA in the Department 
of Justice, ‘“Congress did not expressly 
grant the United States Attorney 
authority to bind the INS, or any other 
governmental agency.” San Pedro v. 
United States, 79 F.3d 1065, 1069 (11th 
Cir. 1996). 

Rather, Congress vested the authority 
to revoke a registration in the Attorney 
General, see 21 U.S.C. 823(f) & 824(a), 
and this authority has been delegated 
exclusively to the Administrator and 
Deputy Administrator of DEA. 28 CFR 
0.100(b) & 0.104. Therefore, a United 
States Attorney cannot enter into either 
a pre-trial diversion agreement or a plea 
bargain that binds DEA from instituting 
revocation proceedings without DEA’s 
express written authorization. See 
United States v. Fitzhugh, 801 F.2d 
1432, 1434-35 (DC Cir. 1986) (rejecting 
contention that plea agreement 
implicitly prohibited DEA proceeding 
noting that AUSA lacked authority to 
bind DEA); Noell v. Bensinger, 586 F.2d 
554, 559 (1978) (“Neither the prosecutor 
nor the district court * * * had the 
authority to speak for the’’ DEA.); Cf. 
San Pedro, 79 F.3d at 1069-70; United 
States v. Igbonwa, 120 F.3d 437, 444 (3d 
Cir. 1997) (‘‘[T]he United States 
Attorney’s Office lacks the authority to 
make a promise pertaining to 
deportation in the prosecution of a 


criminal matter that will bind INS 

without its express authorization.”’). 
Respondent’s estoppel arguments 

based on the diversion agreement are 


equally unpersuasive. Respondent 


asserts that DEA is estopped from 
seeking the revocation of her 
registration because she “relied on the 
government’s representations in the 

* * * Diversion Agreement that it was 
in the interest of the United States and 


_in the interest of justice that she 


continue to practice pain management 
and to prescribe narcotics.” Resp. Br. 
72. Respondent further contends that - 
“lilf she had known that the ° 
Government would seek to revoke her 
DEA Certificate, she would not have 
given up her right to a speedy trial and 
would not have entered the Pretrial 
Diversion Program.” Id. 

As an initial matter, I note that the 
diversion agreement’s ‘interest of the 
United States” language is part of the 
standard diversion agreement form, 
which is used for a wide variety of 
federal crimes, and is thus boiler plate. 
The language is clearly not a reference 
to the “‘public interest” standard that 
Congress had directed me to apply in 
administering the CSA. 

More importantly, it well settled that 
the United States ‘may not be estopped 
on the same terms as any other litigant.” 
Heckler v. Community Health Services 
of Crawford Cty., Inc., 467 U.S. 51, 60 
(1984). But “even assuming that the 
Government is ever subject to estoppel, 
a‘private party surely cannot prevail 
without at least demonstrating that the 
traditional elements of an estoppel are 
present.’”’ Lyng v. Payne, 476 U.S. 926, 
935 (1986) (quoting Heckler, 467 U.S. at 
61). Most significantly, the Supreme 
Court has explained that ‘‘[a]n essential 
element of any estoppel is detrimental 
reliance on the adverse party’s 
misrepresentations.”’ Id. (citing Heckler, 
467 U.S. at 59). 

Here, Respondent has produced no 
evidence of affirmative misconduct by 
the government that induced her to 
enter into the diversion agreement. 
Indeed, it would be strange to make 
such an argument in light of the fact that 
Respondent was represented in the 
criminal proceeding by a former United 
States Attorney for the Middle District 
of Florida (See Resp. Exh. 64), who was 
presumably well aware of the limits on 
a United States Attorney’s power to 
bind an agency such as DEA and the 
Eleventh Circuit’s case law holding that 
a United States Attorney has no such 
authority. See San Pedro, 79 F.3d at 
1069-70. Thus, even if the United States 
Attorney had made a representation that 
DEA would not seek to revoke her 
registration, it would have been 


unreasonable for Respondent to rely on 
it. 

Moreover, Respondent has not 
established detrimental reliance because 
Respondent cannot show that she is 
worse off for having accepted pre-trial 
diversion. Even if Respondent had gone 
to trial and been acquitted, DEA could 
still have sought to revoke her 
registration. See United States v. One 


' Assortment of 89 Firearms, 465 U.S. 


354, 359-62 (1984). As the Court 
explained therein: ‘“‘an acquittal on 
criminal charges does not prove that the 
defendant is innocent; it merely proves 
the existence of a reasonable doubt as to 
his guilt.” Id. at 361. 

A jury verdict in a criminal action 
does ‘‘not negate the possibility that a 
preponderance of the evidence could 
show that” one had engaged in illegal 
activity. Id. at 362. Thus, “‘it is clear that 
the difference in the relative burdens of 
proofin * * * criminal and civil 
actions precludes the application of the 
doctrine of collateral estoppel.” Id. See 
also Helvering v. Mitchell, 303 U.S. 391, 
397 (1938) (‘“That acquittal on a 
criminal charge is not a bar to a civil 
action by the Government, remedial in 
its nature, arising out of the same facts 
on which the criminal proceeding was 
based has long been settled.”). Thus, 
Respondent’s estoppel contentions are 


‘meritless. 


Finally, Respondent argues that this 
proceeding violates the Due Process 
Clause because it is vindictive and was 
initiated to retaliate against her for 
exercising various rights including her 
right to complain about governmental 
conduct. See Resp. Br. 81. There is, 
however, “‘a presumption of regularity” 
that supports prosecutorial decision- 
making, and where probable cause 
exists the decision to bring a charge 
“generally rests entirely” in the 
prosecutor’s “discretion.” United States 
v. Armstrong, 517 U.S. 456, 464 (1996) 
(int. quotations and citations omitted); 
see also Hartman v. Moore, 126 S.Ct. 
1695, 1699 (2006) (plaintiff in 
retaliatory prosecution action must 
plead and prove a lack of probable 
cause). 

Here, there clearly was probable cause 
to believe that Respondent had 
committed several violations of the 
Controlled Substances Act and that her 
continued registration would be 
inconsistent with the public interest. 
The grand jury’s indictment of 
Respondent provides an independent 
determination of probable cause 
although such a determination is not 


required to initiate a show cause 


proceeding. Moreover, the evidence in 
this case clearly establishes probable 
cause. 
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Finally, as far as any claim that the 
proceeding was brought to retaliate 
against Respondent for complaining 
about the conduct of a DEA employee, 
the decision to initiate a Show Cause 
Proceeding is made by senior officials at 
DEA headquarters and not by field 
personnel. Respondent has not come 
forward with any objective evidence 
that established that this proceeding 
was brought to-retaliate against her.® I 
thus find this contention unpersuasive 
as well. 


The Public Interest Factors 


The Controlled Substances Act 
provides that a practitioner’s 
registration ‘may be suspended or 
revoked * * * upon a finding that the 
registrant * * * has committed such 
acts as would render [her] registration 
* * * inconsistent with the public 
interest.” 21 U.S.C. 824(a)(4). In making 
this determination, the Act requires that 
I consider the following factors: 

(1) The recommendation of the 
appropriate State licensing board or 
professional disciplinary authority. 

(2) The applicant’s experience in 
dispensing * * * controlled substances. 

(3) The applicant’s conviction record 
under Federal or State laws relating to 
the manufacture, distribution, or 
dispensing of controlled substances. 

(4) Compliance with applicable State, 
Federal, or local laws relating to 
controlled substances. 

(5) Such other conduct which may 
threaten the public health and safety. 
Id. § 823(f). 

“These factors are considered in the 
disjunctive.” John H. Kennedy, M.D., 71 
FR 35705, 35708 (2006); Robert A. 
Leslie, M.D., 68 FR 15227, 15230 (2003). 
I “may rely on any one or a combination 
of factors, and may give each factor the 
weight I deem appropriate in 
determining whether a registration 
should be revoked.” Leslie, 68 FR at 
15230. In this matter, I have considered 
the entire record including the evidence 
of Respondent's efforts to improve her 
practice’s procedures. Nonetheless, I 
remain deeply troubled by Respondent’s 
disingenuous insistence that she had a 


® Respondent’s further contention that the 
proceeding was brought to penalize her for having 
successfully completed the pre-trial diversion 
agreement is also unpersuasive. Given that 
Respondent had been indicted for multiple 
violations of the CSA, and that one of the grounds 
for revoking a registration is that a registrant has 
been convicted of a felony under the CSA or any 
other federal law relating to controlled substances, 
see 21 U.S.C. 824(a)(2), it makes sense to delay the 
administrative proceeding until the criminal case 
has been resolved. A Show Cause Proceeding based 
on a felony conviction typically takes far less than” 
the four days of hearings that it took to litigate this 
case and requires substantially less in terms of 

agency resources. 


legitimate medical purpose for 
prescribing the controlled substances to 
each of the undercover operatives. I 
therefore conclude that revocation of 
Respondent’s registration is necessary to 
protect the public interest. 


Factor One—The Recommendation of 
the State Medical Board 


It is undisputed that the Florida state 
authorities did not suspend or revoke 
Respondent’s state medical license. This 
factor thus supports a finding that 
Respondent’s continued registration 
would be in the public interest. It is 
well established, however, that a ‘‘state 
license is a necessary, but not a 
sufficient condition for [DEA] 
registration,” and thus the fact that 
Respondent retains her state license is 
not dispositive. Kennedy, 71 FR at 
35708. 


Factor Two—Respondent’s Experience 
in Handling Controlled Substances 


For the reasons stated above in the 
findings section, I agree with the ALJ 
that in each of the undercover visits, 
Respondent violated federal law and 
DEA regulations by prescribing 
controlled substances without a 
legitimate medical purpose. See 21 CFR 
1306.04(a). As the ALJ found, 
Respondent’s contention that she 
prescribed controlled substances to each 
of the three operatives because she 
believed that their taking the drugs was 
the reason they were not in pain is 
disingenuous. Indeed, as explained 
above, Respondent’s testimony was 
frequently inconsistent or implausible. 
Moreover, in each case she failed to. 
conduct a physical exam and falsified 
medical records. - 

For example, Respondent testified 
that she thought Chris Massey was 
honest. Yet she prescribed controlled 
substances to him notwithstanding that 
he told her repeatedly that he was not 
in pain. Furthermore, Respondent made 
several statements to Massey that 
indicate that she knew he was seeking 
the drugs to abuse them. Massey also 
told her that his girlfriend had been the 
source of his drugs. ; 

The same can be said about 
Respondent’s conduct and testimony 
regarding Detective Esterline’s visit. 
Respondent testified that Esterline was 
“honest” and did not ‘“‘exaggerate his 
symptoms.” Notwithstanding that 
Esterline told her several times that he 
did not have pain, that he took the drugs 
because they-helped him function, and 
told her twice that he got the drugs from 
friends, Respondent nonetheless gave 
him a prescription for a controlled 
substance. Here, again Respondent 
made several incriminating statements, 


such as when she asked Esterline 
whether he wanted “‘to go to [a] 
substance abuse program” or ‘‘be 
maintained on the Vicodin?,” and when 
she stated ‘“‘maybe I’m sympathetic to 
the people that allow themselves to slip 
into drugs.” In short, Respondent knew 
that Esterline was seeking the drugs to 
abuse them and not to treat pain. 

Detective Keys told Respondent that 
he did not have pain and at one point 
during the visit, Respondent stated to 
Mr. Mastridge that “‘I guess he feels no 
pain, he just feels better.’’ Keys also told 
Respondent that he was getting the 
drugs from non-legitimate sources. 
Respondent also made several other 
incriminating statements such as when 
she told Keys that ‘“‘we will not be 
supporting just a drug habit.” 

Respondent further violated federal 
law and DEA regulations by giving Ben 
Mastridge pre-signed prescriptions and 
allowing him to issue them to a patient 
she had not attended to. While I agree 
with the ALJ that this conduct of 
Respondent violated 21 CFR 1306.05(a), 
see ALJ Dec. at 42, this is not simply a 
matter of prescription forms being 
improperly completed. 

The record makes clear that Mastridge 
was not authorized under Florida law to 
prescribe controlled substances. See Tr. 
641-42. He was therefore without 
authority to prescribe under the CSA 
and, of course, was not registered to do 
so. See 21 U.S.C. 823(f); 21 CFR 
1306.03. Nonetheless, Mastridge issued 
prescriptions under Respondent’s 
signature for two controlled substances, 
Lorcet and Xanax. Significantly, he 
exercised independent medical 
judgment by decreasing the dosage of 
Massey’s Lorcet prescription and by 
giving him a prescription for a new 
drug, Xanax, which he stated was for 
the purpose of taking “‘the edge off of 
bringing the coke down.” 

Indeed, there is substantial evidence 
in the record that Respondent delegated 
her prescribing authority to Mastridge. 
This includes Respondent’s statement to 
Det. Keys that Ben “will write 
prescriptions for you too, He writes my 
prescriptions. When you see him, you 
don’t have to see me.”’ See Gov. Exh. 12, 
at 6. Moreover, when Massey stated to 
Mastridge that “I thought that the 
Doctor had to fill the prescription out 
and sign it,” Mastridge replied “‘no,” 
and added that “‘as long as she is in the 
building I am being supervised and 
* * *] can do anything that she can do 
because she signs her name to the 
treatment agreement.” See Gov. Exh. 6, 
at 13. 

While DEA’s regulations authorize ‘“‘a 
secretary or agent” to prepare a 
prescription form for the practitioner’s 
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signature, 21 CFR 1306.05(a), the CSA 
does not authorize a practitioner to 
delegate her authority to prescribe a 
controlled substance to another 
employee. Respondent clearly delegated 


. her authority to prescribe controlled 


substances to Mastridge, who lacked 
authority to prescribe a controlled 
substance. This constitutes a serious 
violation of the Act. See United States 
v. Singh, 390 F.3d 168, 184-87 (2d-Cir. 
2004) (affirming criminal conviction of 
physician for aiding and abetting illegal 
distribution of controlled substances 
where physician gave pre-signed blank 
prescription pads to nurses, who 
although not authorized to prescribe, 
wrote patients prescriptions for 
controlled substances).? 


Factor Three—Respondent’s Vonviction 
Record 


It is undisputed that Respondent has 
never been convicted of violating any 
federal or State law relating to the 
manufacture, distribution, or dispensing 
of controlled substances. While this 
factor is not dispositive, it does support 
a finding that Respondent’s continued 
registration would not be inconsistent 
with the public interest. 


Factor Four—Respondent’s Compliance 


With Applicable Federal, State, or Local 
Controlled Substances Laws 


As explained above under factor two, 
Respondent violated 21 U.S.C. 829(b), 
and 21 CFR 1306.04, when she 
prescribed controlled substances 
without a legitimate medical purpose to 
the undercover operatives. While I agree 
with the ALJ that Respondent's pre- 
signing of prescriptions violated 21 CFR 
1306.05(a), I further find that 
Respondent violated Federal law by 
giving the prescription forms to Mr. 
Mastridge and delegating to him the 
authority to prescribe controlled 
substances when he was not registered 
to do so under Federal law and could 


* Respondent asserts that her conduct in pre- 
signing prescriptions “was not willful or knowing, 
but was done in good faith and only after advising 
the nurse first of the parameters of the 
prescription.” Resp. Br. 62. Respordent did not, 


~however, testify that she met with Mastridge and 


discussed what controlled substances Mastridge 
was to prescribe for Massey on the April 22nd visit. 
Respondent’s testimony contains only vague 
generalities on the subject of Mastridge’s 
prescribing. See Tr. 469-72. 

As for Respondent’s contention that she believed 
in good faith that it was legal to do so, there are 
numerous DEA final orders sanctioning registrants 
for engaging in this practice. See, e.g., Walter S. 
Gresham, M.D., 57 FR 44213, 44214 (1992); 
Maimoona Hakim Husain, M.D., 54 FR 16173, 
16174 (1989); William T. McPhail, M.D., 53 FR 
47275, 47276 (1988); Richard T. Robinson, M.D., 53 
FR 15153, 15154 (1988); James Beale, M.D., 53 FR 
15149, 15150 (1988). I therefore — Respondent’ s 
contention. 


not lawfully prescribe them under State 
law. See 21 CFR 1306.03(a). This factor 
thus supports a finding that 
Respondent’s continued registration 
would be inconsistent with the public 
interest. 


Factor Five—Other Conduct Which May 
Threaten Public Health and Safety 


As I recently held, DEA precedents 
establish that ‘‘an applicant’s 


‘acceptance of responsibility for [her] 


prior misconduct is a highly relevant 
consideration under this factor.” 
Kennedy, 71 FR35709; see also Barry H. 
Brooks, 66 FR 18305, 18309 (2001); 
Prince George Daniels, D.D.S., 60 FR 
62884, 62887 (1995); Carmel Ben- 
Eliezer, M.D., 58 FR 65400, 65401 
(1993). Here, the ALJ found that 
Respondent had refused to accept 
responsibility for her misconduct in 
prescribing controlled substances to the 
three undercover visitors when there 
was no legitimate medical purpose for 
doing so. See ALJ Dec. at 43. 

I recognize that Respondent admitted 
that she should not have given pre- 
signed prescription forms to Mr. 
Mastridge, that she should have 
performed a physical exam on the 
patients, and that she should not have 
created false records. Respondent, 
however, persisted in maintaining that 
she had validly prescribed controlled 
substances to the undercover operatives. 
For example, when cross-examined 
about whether she had knowingly and 
intentionally distributed a controlled 
substance to Detective Keys, 
Respondent insisted that she had not. 
When asked whether she had 
committed this offense she testified: 
“No, it says here, did knowingly. No, 
it’s not true. Patients come to us in 
chronic pain. I assume they have pain.” 
Tr. 652. Respondent further testified 
that: 

Intentionally I did not dispense 
medication, I did not distribute outside of the 
usual course of medical practice. In the 
context of the clinical pain management, I 
knew the medication [was] not to transfer, 
not to sell the drug to the street or anything. 
My intention here is believe the patient, give 
them the benefit of chronic pain, and 


evaluate them, and do what is appropriate for 
them. 


Id. 

I am deeply troubled by Respondent’s 
testimony and her evident 
misapprehension of a registrant’s 
obligations under the CSA. Contrary to 
Respondent’s understanding, a 
practitioner violates the Act by 
prescribing a controlled substance 
without a legitimate medical purpose. It 
is no less a violation that the “patient” 


will personally use the drug rather than 
sell it on the street. 

I recognize the substantial measures 
undertaken by Respondent to reform her 
practice. But in the case ofa 
practitioner, the most important control 
against diversion is the individual 
registrant herself. When the individual 
registrant’s conduct is the source of the 


problem, and that registrant refuses to 


acknowledge her responsibilities under 
the law, all of the aforementioned 
reforms will still not adequately protect 
public health and safety. 

Therefore, I conclude that factor five 
supports a finding that Respondent’s 
continued registration would threaten 
public health and safety and indeed, 
that this. factor is dispositive in 
determining that her continued 
registration is inconsistent with the 
public interest. 


Order 


Accordingly, pursuant to the 
authority vested in me by 21 U.S.C. 
823(f) and 824(a)(4), as well as 28 CFR 
0.100(b) and 0.104, I hereby order that 
DEA Certificate of Registration, No. 
AK2006648, issued to Respondent 
Jayam Krishna-lyer, M.D., be, and it 
hereby is, revoked. I further order that 
any pending applications for renewal or 
modification of such registration be, and 
they hereby are, denied. This order is 
effective October 2, 2006. 


Dated: August 22, 2006. 
Michele M. Leonhart, 
Deputy Administrator. 
[FR Doc. E6-14568 Filed 8-31-06; 8:45 a 
BILLING CODE 4410-09-P 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


Nashville Wholesale Company, Inc.; 
Denial of Application ~- 


On July 12, 2005, the Deputy 
Assistant Administrator, Office of 
Diversion Control, issued an Order to 
Show Cause to Nashville Wholesale 
Company, Inc., (Respondent) of 
Nashville and Memphis, Tennessee. The 
Show Cause Order proposed to deny 
Respondent’s pending application for 
registration as a non-retail distributor of 
List I chemicals on the ground that 


_Respondent’s registration would be 


inconsistent with the public interest. 
See 21 U.S.C. 823(h); Show Cause Order 
at 1. 

The Show Cause Order specifically 
alleged that Respondent, through its 
owner Nael Abodabba, submitted an - 
application to distribute 
pseudoephedrine, a List I chemical 
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which is commonly diverted to the 
illicit manufacture of 
methamphetamine, a Schedule II 
controlled substance. Show Cause Order 
at 2. The Show Cause Order alleged that 
Mr. Abodabba had previously owned 
the Memphis Wholesale Company, 
which engaged in the distribution of 
List I chemicals under a DEA 
grandfather exemption. See id. The 
Show Cause Order further alleged that 
Mr. Abodabba had sold his interest in 
-Memphis Wholesale to Mr. Mohammed 
Issa, who proceeded to distribute List I 
chemicals without obtaining a new DEA 
registration. See id. The Show Cause 
Order further alleged that Mr. Abodabba 
failed to notify DEA of the change in 
corporate ownership and that this 
resulted in Memphis Wholesale 
“conducting continuing distribution 
activities without authorization.” Id. 
The Show Cause Order further alleged 
that while Mr. Abodabba told DEA 
Diversion Investigators that he only 
intended to sell “traditional” 
pseudoephedrine products, several of 
his proposed suppliers sold only ‘‘non- 
traditional pseudoephedrine and 
ephedrine products.” Jd. at 2-3. The 
Show Cause Order also alleged that 
several of Mr. Abodabba’s proposed 
customers had been found to be selling 
excessive amounts of ephedrine 
products and that other proposed 
_ customers had been receiving List I 
chemical products from distributors 
who had either surrendered a 
registration or were the subject of a 
show cause proceeding. See id. at 3. 
Finally, the Show Cause Order alleged 
that “‘[i]t appears that Mr. Abodabba is 
attempting to ‘churn’ his distribution. 
activities in order to evade scrutiny, and 
if registered, would likely supply 
retailers who already have an excessive 
source of supply.” Id. at 4. The Show 
Cause Order also notified Respondent of 
its right toa hearing. . 

The Show Cause Order was served on 
Respondent by certified mail, return 
receipt requested at its proposed 
registered location; on July 26, 2005, 
DEA received the signed return receipt 
card. Since that time, neither 
Respondent, nor anyone purporting to 
represent it, has responded. Because (1) 
more than thirty days have passed since 
Respondent’s receipt of the Show Cause 
Order, and (2) no request for a hearing 
has been received, I conclude that 
Respondent has waived its right to a 
hearing. See 21 CFR 1309.53(c). I 
therefore enter this final order without 
a hearing. 


Findings 
I take official notice of the records of 
the Tennessee Secretary of State. 


According to those records, on June 25, 
2004, the Tennessee Secretary of State 
filed a notice of determination that - 
grounds existed for dissolving 
Respondent. Thereafter, on September 
17, 2004, the Secretary filed a certificate 
of dissolution thereby administratively 
dissolving Respondent. Under 
Tennessee law, “‘[a] corporation 
administratively dissolved continues its 
corporate existence but may not carry 


on any business except that necessary to - 


wind up and liquidate its business and 
affairs * * * and notify claimants.” 
Tenn. Code Ann. § 48—24—202 (West. 
2006) (citations omitted). Respondent is 
thus prohibited from engaging in 
business operations involving the 
distribution of products. 

Under DEA regulations, a registration 
terminates and when” a registrant 
“‘discontinues business.” 21 CFR 
1309.62(a). While there is no provision 
addressing the status of a pending 
application when the applicant 
discontinues business, it would make 
no sense to grant an application to 
register an entity which cannot engage 
in business. Therefore, because 
Respondent is no longer authorized to 
engage in business other than for the 
purpose of winding up its affairs, it is 
not entitled to registration and it is 
unnecessary to consider whether 
Respondent’s registration would be 
inconsistent with the public interest. 
See 21 U.S.C. 823(h). 


Order 


Accordingly, pursuant to the 
authority vested in me by 21 U.S.C. 
823(h), and 28 CFR 0.100(b) and 0.104, 
Thereby order that the previously 
submitted application of Nashville 
Wholesale Company, Inc., for a DEA 
Certificate of Registration as a 
distributor of List I chemicals be, and it 
hereby is denied. This order is effective 
October 2, 2006. 


Dated: August 22, 2006. 
Michele M. Leonhart, 
Deputy Administrator. 
[FR Doc. E6—14523 Filed 8-31-06; 8:45 am] 
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Tri-County Bait Distributors; Denial of 
Application 


Introduction and Procedural History 


On August 11, 2003, the Deputy 
Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 


Administration (DEA), issued an Order 
to Show Cause to Tri-County Bait 


_ Distributors (Respondent) of Dorchester, 


South Carolina. The Show Cause Order 
proposed to deny Respondent's 
application for a DEA Certificate of 
Registration as a distributor of the List 
I chemicals ephedrine and 
pseudoephedrine on the ground that its 
registration would be inconsistent with 
the public interest as that term is 
defined in 21 U.S.C. 823(h). 

The Show Cause Order specifically 
alleged that Respondent was seeking to 
distribute products containing 
ephedrine and pseudoephedrine, which 
are precursor chemicals that are used in 
the production of methamphetamine, a 
schedule II controlled substance. Show 
Cause Order at 1. The Show Cause 
Order alleged that Respondent was 
proposing to sell these products 
exclusively to convenience stores and 
combination bait shops/convenience 
stores, and that these establishments are’ 
part of the non-traditional or gray 


~ market for these products. Id. at 4. The 


Show Cause Order further alleged that 
Respondent’s owner, Mr. Terry L. 
Carroll, had stated that “the had no prior 
experience in the sale or marketing of 
OTC medications,” and that the 
distribution of List I chemicals would be 
“approximately 20 percent of his 
business.” Id. at 2. The Show Cause 
Order also alleged that “many smaller or 
non-traditional stores * * * purchase 
inordinate amounts of these products 
and become conduits for the diversion 
of listed chemicall[s] into illicit drug 
manufacturing.” Jd. at 2-3. Finally, the 
Show Cause Order alleged that 
Respondent’s proposed “product mix 
and sales of combination ephedrine | 
products are inconsistent with the 
known legitimate market and known 
end-user demand for products of this 
type” and that the registration of 
Respondent “would likely lead to 
increased diversion of List I chemicals.” 
Id. at 4. 

Respondent requested a hearing. The 
matter was assigned to Administrative 
Law Judge (ALJ) Mary Ellen Bittner, 
who conducted a hearing in Charleston, 
South Carolina, on October 5, 2004. 
Both the Government and Respondent 


submitted post-hearing briefs. 


On July 6, 2005, the ALJ issued her 
decision. The ALJ concluded that the 
Government had proved by a 
preponderance of the evidence that 
Respondent’s registration would be 
inconsistent with the public interest. 
See ALJ at 15-17. The ALJ thus 
recommended that Respondent’s 
application be denied. Id. at 17. Neither 
party filed exceptions. 
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Having considered the record as a 
whole, I hereby issue this decision and 


- final order. Except as expressly noted 


herein, I adopt the ALJ’s findings of fact 
and conclusions of law. For the reasons 
set forth below, I concur with the ALJ’s 
conclusion that granting Respondent’s 
application for registration would be 
inconsistent with the public interest and 
therefore deny Respondent’s 
application. 


Findings of Fact 


Respondent is a supplier of bait, 
fishing gear, and other items including 
over-the-counter medicines that do not 
contain List I chemicals to tackle shops, 
convenience stores, gas stations and 
marinas that are located in several rural 
counties in South Carolina. Respondent 
is located in Dorchester, South Carolina, 
and is owned by Mr. Terry Carroll. 
Because Respondent’s business is 
seasonal in nature with a large variation 
in sales between summer and winter 
months, on November 21, 2002, Mr. 
Carroll applied for a registration to 


distribute the List I chemicals ephedrine 


and pseudoephedrine. 


Methamphetamine and the Market for ° 
List I Chemicals 


Both ephedrine and pseudoephedrine 
have therapeutic uses. They are, 
however, regulated under the Controlled | 
Substances Act because they are 
precursor chemicals that are easily 
extracted from legal over-the-counter 
products and used in the illicit 
manufacture of methamphetamine. See 
21 U.S.C. 802(34). Methamphetamine is 
a powerful and addictive central 
nervous system stimulant, see A-1 
Distribution Wholesale, 70 FR 28573 
(2005), and is a schedule II controlled 
substance. 21 CFR 1308.12(d). 

The illegal manufacture and abuse of 
methamphetamine pose a grave threat to 
this country. Methamphetamine abuse 
had destroyed numerous lives and 
families and ravaged communities. The 
manufacture of methamphetamine also 
causes serious environmental harms 
because of the toxic nature of the 
chemicals. Tr. at 96. 

The State of South Carolina, which is 
where Respondent does business, has 
experienced a substantial increase in the 
number of illegal methamphetamine 
labs. According to the testimony of a 
DEA special agent who serves as the 
agency’s Clandestine Laboratory 
Coordinator for South Carolina, in 2001 
DEA found ten clandestine lab sites in 
the State. Tr. 100. In 2002, DEA found 
100 clandestine labs, and in 2003, the 
agency found 130 sites. Id. The DEA 
Special Agent further testified that in — 
2004, DEA expected that it would find 


between 165 to 185 labs. Id. These labs 
are predominately found in rural areas 
of the State. Id. at 

The DEA Special Agent further 
testified that while the amount of 
methamphetamine that can be produced 
from ephedrine and pseudoephedrine 
varies with the skill of a 
methamphetamine cook, it is possible to 
obtain a yield of 100 percent. The 
Special Agent also testified that even 
with a 50 percent yield, 1000 grams of 


' ephedrine or pseudoephedrine would 


yield 500 grams of methamphetamine 
which has a street value of $50,000. Id. 
at 100. 

Another Government witness, Mark 
Rubbins, who was then Chief of the 
Domestic Chemical Control Unit in the 
Chemical Control Section at DEA 
Headquarters, testified by written 
declaration. Mr. Rubbins testified that 
the traditional market for products 
containing ephedrine and 
pseudoephedrine was comprised of 
chain grocery stores, national pharmacy 
chains, and large retail outlets. These 
stores ‘‘normally sell pseudoephedrine 
in lower strengths such as 30 mg. 
tablets” and in smaller unit sizes such 
as blister packs not exceeding 48 dosage 
units per package. Gov. Exh. 6. at 5. 
Moreover, manufacturers of products 
sold in this market either sell direct to 
the chain stores or through large 
nationally recognized distributors. Id. at 
6. 

Mr. Rubbins further testified that 
beginning in the mid-1990s, following 
the enactment of the Domestic Chemical 
Diversion Control Act of 1993 and the 
Comprehensive Methamphetamine 
Control Act of 1996, traditional 
manufacturers stopped selling larger 
strength products such as those 


containing a single active ingredient of | 


60 mg. of pseudoephedrine in bottle 
sizes. Traditional market retailers also 
stopped selling large count sizes of 
products containing List I chemicals. 
See id. at 7-9. 

Mr. Rubbins further testified that 
while traditional manufacturers were 
reducing the size and strength of their 
List I products, smaller manufacturers 
and distributors continued to market 
high strength products in high dosage 
counts such as 60 mg. single entity 
pseudoephedrine sold in bottles 
containing 60, 96 or 100 tablets. See id. 
at 7 & 9. Mr. Rubbins testified that these 
products ‘‘pass through several layers of 


_distribution” and are now sold in such 


non-traditional establishments as small 
convenience stores, gas stations, liquor 
stores, and head shops. Id. at 6.. 
According to Mr. Rubbins, non- 
traditional retailers “tend to knowingly 
sell in large quantities to ‘smurfers,’”’ 


who purchase the product on behalf of 
methamphetamine manufacturers. Id. at 
7. Mr. Rubbins also testified that based 
on data obtained in lab seizures, he had: 
concluded that DEA’s enforcement 
efforts involving pseudoephedrine 
products may have caused 
methamphetamine traffickers to return 
to using combination ephedrine 
products. See id. at 10. 

The Government also submitted the 
declaration of Mr. Jonathan Robbin, the 


‘President and founder of Ricercar, Inc. 


Mr. Robbin’s firm “‘specializes in the 
statistical analysis of demographic, 
economic, geographic and survey data 
for the purpose of locating, sizing and 
segmenting markets for a wide variety of 
consumer goods sold at retail.” Gov. 
Exh. 9, at 1. Mr. Robbin has credibly 
testified as an expert witness on the 
market for ephedrine and 
pseudoephedrine products in numerous 
proceedings including Federal criminal 
prosecutions, see, e.g., United States v. 
Sdoulam, 398 F.3d 981, 989—91 (8th Cir. 
2005), and DEA proceedings. See, e.g. D 
& S Sales, 71 FR 37607 (2006). 

In this proceeding, Mr. Robbin 
testified that based on his study of U.S. 
Economic Census Data, data collected 
by the National Association of 
Convenience Stores (NACS), and 
commercially available point of sale 
transaction data, he had found that 
convenience stores sell only a very 
small percentage of the market for non- 
prescription drugs. See Gov. Exh. 9, at 
5-7. According to Mr. Robbin’s analysis, © 
97 percent of all sales of non- 
prescription drugs occur in drug stores, 
supermarkets, large discount 
merchandisers, and electronic 
shopping/ mail-order houses. Id. at 5. 
Mr. Robbin further testified that 
Economic Census Data indicate that 
sales of non-prescription drugs in 
convenience stores both selling and not 
selling gasoline account for only 2.2% 
of total sales of all convenience stores 
that handle these products.' Id. at 5-6. 

Mr. Robbin testified that the normal 
expected retail sales of 
pseudoephedrine products in 
convenience stores ‘‘may range between 
$0 and $40 per month, with an average 


1 The ALJ found that Mr. Robbin “stated that his 
analysis showed that over-the-counter drugs 
containing pseudoephedrine accounted for only 2.6 
percent of all sales of health and beauty products 
in convenience stores and only 0.05 percent of such 
stores’ total non-gasoline sales.”’ ALJ at 9. The ALJ 
did not, however, cite the specific portion of the 
Robbin declaration that she based her finding on. 
My review of the Robbin declaration concludes that 
the figures do not refer to the percentage of 
pseudoephedrine sales, but rather the sale of all 
nonprescription drugs in convenience stores based 
on data compiled by the National Association of 
Convenience Stores. See Gov. Exh. 9, at 6. ~ 
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of $21.60.” Id. at 9. With respect to 
ephedrine products, Mr. Robbin further 
testified that the expected sales range of 
these products in a convenience store is 
“between $0 and $25 per month, with 
an average of $12.58.” Id. Mr. Robbin 
further testified that “‘[a] sale of over 
$100 a month (5 times expectation) 
would be expected to occur in random 
sampling about once in a million raised 
to the tenth power.” 2 Id. Based on NACS 
surveys indicating that the average gross 
margin on these products is about 40%, 
Mr. Robbin concluded that “‘a 
convenience store may be expected to 
spend an average of about $12 per 
month acquiring an inventory of 
pseudoephedrine tablets at wholesale 
from a distributor or $7.50 per month 
stocking ephedrine tablets.” Id. 

Finally, Mr. Robbin rendered an 
opinion based on information in the 
DEA Diversion Investigator’s (DI) report 
that Mr. Carroll had “‘hope[d] to sell 
$100.00 worth of List I chemicals to 
each [retail] customer every month.” Id. 
at 14. Mr. Robbin opined that this » 
would “translate into retail sales of $167 
per month, over eight times normal 
expectation” and that “‘[s]uch an 
amount would be extraordinarily far 
beyond what could normally be 
expected to be sold to ordinary 
consumers by such stores.” Id. at 15. He 


- further concluded that “all of these 


listed retailers are not participating in 
the traditional market for these products 
and could not sell $167 or more of them 
per month in ordinary commerce for 
their intended purpose as non- 
prescription drugs.” Id. at 16. 


The Pre-Registration Investigation 


In February 2003, a DEA Diversion 
Investigator (DI) visited Respondent at 
its proposed register location to conduct 
a pre-registration investigation. The DI 
met with Mr. Carroll and interviewed 
him regarding Respondent’s proposed 
business in List I chemicals. Mr. Carroll 
told the DI that he needed to distribute 
List I chemicals because his customers 
were asking for them and because the 
products had a high profit margin. See 
ALJ at 10. Mr. Carroll further told the DI 
that he expected to sell approximately 
$100 per month of List I chemicals per 
customer and that he expected List I 
chemicals to comprise twenty percent of 
his revenue and possibly more if he was 
able to increase his customer base. See 
id. With respect to the twenty percent 
figure, Mr. Carroll testified, however, 


2 While it is not entirely clear whether Mr. Robbin 
was discussing a sale of pseudoephedrine or 
ephedrine, his reference that the $100 amount was 
“5 times expectation’”’ suggests that the statement 
pertains to pseudoephedrine. I thus find that the 
statement refers to pseudoephedrine sales. 


that he had not done a market analysis 
and that the figure was just ‘wishful 
thinking” and had no basis. Tr. 158. 
With respect to the $100 per month per 
customer figure, ALJ found that Mr. 
Carroll testified that the amount 
included all of the medicine he sold and 
not just that containing List I chemicals. 
See AL] Dec. at 12; see also Tr. at 182— 
83. 

The DI further testified that during the 
interview, Mr. Carroll informed him that 


. he intended to sell both Mini Thins and 


Max Alert. The DI testified that both 
products contain 25 mg. of ephedrine 
and 200 mg. of guaifenesin and that he 
had never seen these products in a 
traditional retailer. Tr. 16. The DI 
further testified that these products have 
been found at clandestine lab sites ‘‘on 
many occasions.” Id. at 57. Mr. Carroll 
also told the DI that he wanted to sell 
several nationally branded products 
such as Advil Cold & Sinus and Tylenol 
Sinus. See ALJ at 12. Mr. Carroll 
testified, however, that “he had no 
objection to DEA placing restrictions on 
his ability to sell certain products.”’Id. 

Mr. Carroll also testified that he had 
no connection to any illegal 
methamphetamine cooks. Tr. at 167. He 
also testified that to his knowledge, 
none of his customers were involved in 
the illegal production or distribution of 
methamphetamine. Id. at 167-68. 

During the investigation, Mr. Carroll 
gave the DI the name of his expected 
supplier. Following the on-site 
inspection, the DI contacted the | 
supplier. The supplier told the DI that 
it had a minimum order requirement of 
36 60-count bottles. This prompted the 
DI’s concern because 60-count bottles 
are commonly found at clandestine lab 
sites. Mr. Carroll also gave the DI a list 
of his potential List I chemical 
customers. The DI contacted thirteen of 
them. Two of the customers stated that 
they did not intend to sell List-I 
chemical products. Several of the other 
customers stated that while they would 
buy List I products from Respondent, 
they also had other suppliers. This also 
raised a concern because it indicated 
that a lot of product would be coming 
into these stores and suggested the 
possibility of diversion. On cross- 
examination, however, the DI testified 
that at least one of the customers stated 
that he would buy from whoever offered 
the best price. Tr. at 74. The record is 
unclear, however, as to whether the 
other stores that already had a List I 
chemical supplier told the DI that they 
would limit their purchases to the 
that offered the best price. 

The DI also testified that Respondent 
proposed to store the List I chemicals in 
a room of an old mobile home. 


According to the DI, the room had “a 
wooden door of not very heavy 
construction,” with a single cylinder 
doorknob lock and no deadbolt. Id. at 
21. Moreover, the room had “regular 
glass-plate windows” and did not have 
an alarm system. Id. at 22. Mr. Carroll 
testified, however, that he had replaced 
the mobile home’s exterior door and 
that this door had a lock on it. Jd. at 162. 
Mr. Carroll’s testimony does not 
indicate what type of lock it is. See id. 
Mr. Carroll further testified that he was 
building a barn with an office and a 
refrigerated room in which hé would 
store medicine. Id. at 161. 

The ALJ further found that the DI 
“conceded that Respondent's facility 
minimally met DEA guidelines.”’ ALJ 
Decision at 11. While the DI testified 
that the security “was minimum, very 
minimum,” he added that “it was very 
questionable.” Tr. at 20. I therefore do 
not accept the DI’s testimony as 
conclusive proof that Respondent’s 
facility met our guidelines. 

The DI further testified that Mr. 
Carroll indicated that he had no 
experience in the sale of List I 
chemicals. Id. at 19. Mr. Carroll’s wife 
testified, however, that she sold these 
products in her bait shop at the retail 
level and that Mr. Carroll had run the 
store when she was tending to her 
daughter. Id. at 129-130. Mrs. Carroll 
further testified that she had observed 
Mr. Carroll handling these products 
while working in her bait shop, and that 
she had never observed anything 
improper in the way he had handled 
them. Id. at 130. She further testified 
that her husband was an honest, 
hardworking man, and ‘‘would never do 
anything that would compromise the 
welfare of our family.” Id. 


Discussion 


Under 21 U.S.C. 823(h), an applicant 
to distribute List I chemicals is entitled 
to be registered unless I determine that 
the registration would be ‘inconsistent 
with the public interest.” In making this 
determination, Congress directed that I 
consider the following factors: 


(1) Maintenance by the applicant of 
effective controls against diversion of listed 
chemicals into other than legitimate 
channels; 

(2) Compliance by the applicant with 
applicable Federal, State, and local law; 

(3) Any prior conviction record of the 
applicant under Federal or State laws relating 
to controlled substances or to chemicals ° 
controlled under Federal or State law; 

(4) Any past experience of the applicant in 
the manufacture and distribution of 
chemicals; and 

(5) Such other factors as are relevant to and 
consistent with the public health and safety. 
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Id. “These factors are considered in 
the disjunctive.” Joy’s Ideas, 70 FR 
33195, 33197 (2005). I may rely on any 
one or a combination of factors,and = * 
may give each factor the weight I deem 
appropriate in determining whether an 
application for registration should be 
denied. See, e.g., David M. Starr, 71 FR 
39367 (2006); Energy Outlet, 64 FR 
14269 (1999). In this case, I conclude 
that factors one, four and five require 
the denial of Respondent’s application. 


Factor One—Maintenance of Effective 
Controls Against Diversion 


The ALJ acknowledged that 
Respondent’s proposed location for 
storing List I products is inadequate. As 


the record demonstrates, the proposed 


location was a room in an old mobile 
home that contained two plate-glass 
windows, and had an entry door of 
insubstantial construction that was 
secured by only a single cylinder lock. 
See 21 CFR 1309.71(b)(3) (requiring 
consideration of “(t]he type of building 
construction comprising the facility and 
the general characteristics of the 
building”). Moreover, while Respondent 
testified that he had replaced the 
exterior door to the building, his 
testimony did not indicate what type of 
lock was installed in the door. 
Furthermore, the mobile home does not 
have an alarm system. See id. at 
1309.71(b)(4). The proposed location 
clearly does not provide adequate 
security to protect List I chemicals from 
diversion through theft. See, e.g., David 
M. Starr, 71 FR 39367, 39368 (2006). 

The ALJ nonetheless concluded that 
because Mr. Carroll testified that he was 
building a new facility, the record does 
not establish whether or not Respondent 
would provide adequate security. See 
ALJ at 15. I disagree—the Government 
did prove that Respondent’s proposed 
registered location would not provide 
adequate security. The speculative 
possibility that Respondent would 
eventually construct a facility that meets 
DEA’s standards does not refute the 
Government’s evidence. 

Beyond that, the evaluation of an 
application requires significant agency 
resources including the employee travel 


-time and inspection time necessary to 


conduct an on-site, pre-registration 
investigation. Moreover, applicants for 
any DEA registration should familiarize 
themselves with the regulations and 
other policies such as those contained 
in the Chemical Handlers Manual before 
applying. 

In this case, approximately six 
months elapsed from the date of the pre- 
registration investigation until the 
issuance of the Show Cause Order. Yet 
at no time during this period did 


| Respondent notify DEA that he was 


planning on building a new facility. It 
was only after service of the Show 
Cause Order—and apparently at the 
hearing—that Respondent stated his 
intention to build a new facility. 

Because there must be some finality 
in this process, I decline to allow 
applicants to challenge a show cause 
order’s allegation that their proposed 
location lacks proper security by 
asserting at a hearing that they plan 
improvements. Once a show cause order 
is issued, an applicant can challenge an 
allegation that the security of the 
proposed location is inadequate only by 
showing that the facility met DEA 
guidelines at the time of the on-site 
inspection, or that it had corrected any 
security deficiencies so as to be in 
compliance and had submitted adequate 
proof of its compliance to DEA prior to 
issuance of the order.? 

I thus conclude that Respondent does 
not have effective controls against 
diversion. This factor alone supports a 
finding that Respondent’s registration 
would be inconsistent with the public 
interest. 


Factors Two—Compliance With 
Applicable Laws 


The ALJ concluded that there was “‘no 
evidence or indication that Respondent 
has not complied with applicable 
Federal, State, and local laws.” ALJ at 
16. I agree and conclude that this factor 
weighs in favor of a finding that 
Respondent’s registration would not be 
inconsistent with the public interest. 


Factor Three—The Applicant’s Prior 
Record of Relevant Criminal 


Convictions 


The ALJ further found that there was 
no evidence that Mr. Carroll has a prior 
criminal conviction for a drug-related 
offense. Mr. Carroll, however, admitted 
on the application that he had 
previously been convicted of a crime 
relating to controlled substances or 
chemicals. See Gov. Exh. 1, at 1. On the 
application, Mr. Carroll explained that 
he ‘“‘had a possession charge in 1980,” 
but that he had not “had a problem 
since.” Id. at 2. The Government offered 
no evidence to the contrary. In light of 
the age of the conviction, I conclude 
that it is not probative in assessing 
whether Respondent’s registration 
would be inconsistent with the public 
interest. I thus conclude that this factor 
does not bar registration. 


3In the event that a proposed location’s lack of 
security was the only reason that the application 
was denied, an applicant can always reapply after 
the necessary improvements have been completed. 


Factor Four—Past Experience of the 
Applicant in the Distribution of 
Chemicals 


The ALJ found that Mr. Carroll had no 
prior experience distributing List I 
chemicals. I agree. 

I further acknowledge the testimony 
that Mr. Carroll had sold List I products 
while working in his wife’s store. I do 
not consider this to be relevant 
experience. The regulatory requirements 
applicable to List I chemical distributors 
are numerous and complex. See 21 CFR 
Pts. 1309 & 1310. Moreover, retail 
distributors of ephedrine and 
pseudoephedrine were generally exempt 
from the recordkeeping and reporting 
requirements.* Furthermore, Mr. Carroll 
does not claim that his experience 
working as a retail clerk required him to 
perform any of the recordkeeping and 
reporting requirements applicable to a 
non-retail distributor. 

DEA has recognized that an 
applicant’s lack of experience in 
distributing List I chemicals creates a 
greater risk of diversion and thus weighs 
heavily against the granting of an 
application. See Starr, 71 FR at 39368; 
Jay Enterprises. 70 FR 24620, 24621 
(2005); ANM Wholesale, 69 FR 11652, 
11653 (2004). Respondent’s lack of 
relevant experience thus weighs against 
granting the application. 


Factor Five—Other Factors That Are 
Relevant To and Consistent With Public 
Health and Safety 


Respondent argues that the sale of List 
I chemical products is legal activity and 
that these products are sold “‘not only in 
drug stores and supermarkets, but in the 
very same mom and pop stores to which 
[it] intends to sell them.” Resp. 
Proposed Findings at 3. Respondent 
further argues that the Government has 
not shown any link between itself and 
illicit manufacturers of 
methamphetamine. See id. 

I acknowledge Respondent’s 
contention that the sale of List I 
chemical products is a legal activity and 
that Congress has not prohibited non- 
traditional retailers from selling these 
products. Numerous DEA cases 
recognize, however, that the sale by 
non-traditional retailers of List I 
chemical products containing ephedrine 
and pseudoephedrine is an area Of 
particular concern in preventing 


4This discussion reflects the regulatory landscape 
pre-dating the Combat Methamphetamine Epidemic 
Act of 2005. Under provisions of the Combat Meth. 
Act that become effective on September 30, 2006, 
retail distributors are required to maintain a 
logbook which records the name and address of 
each purchaser of pseudoephedrine or ephedrine 
products, the date and time of the sale, the product 
name and the quantity. 
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diversion of these products into the 
illicit manufacture of 
methamphetamine. See Joey Enterprises, 
70 FR 76866, 76867 (2005). As Joey 
Enterprises explains, ‘‘[w]hile there are 
no specific prohibitions under the 
Controlled Substances Act regarding the 
sale of listed chemical products to [gas 
stations and convenience stores], DEA 
has nevertheless found that [these 
entities] constitute sources for the 
diversion of listed chemical products.” 
Id. See also TNT Distributors, 70 FR 
12729, 12730 (2005) (special agent 
testified that “80 to 90 percent of 
ephedrine and pseudoephedrine being 
used [in Tennessee] to manufacture 
methamphetamine was being obtained 
from convenience stores’’); OTC 
Distribution Co., 68 FR 70538, 70541 
(2003) (noting “over 20 different 
seizures of [gray market distributor’s] 
pseudoephedrine product at clandestine 
sites,” and that in an eight month period 
distributor’s product ‘‘was seized at 
clandestine laboratories in eight states, 
with over 2 million dosage units seized 
in Oklahoma alone.’’); MDI 
Pharmaceuticals, 68 FR 4233, 4236 
(2003) (finding that “‘pseudoephedrine 
products distributed by [gray market 
distributor] have been uncovered at 
numerous clandestine 
methamphetamine settings throughout 
the United States and/or discovered in 
the possession of individuals apparently 
involved in the illicit manufacture of 
methamphetamine’’). 

Moreover, clandestine lab seizures 
have frequently found high-strength, 
high count List I chemical products, 
thus indicating that these are the 
preferred products for illicit 
methamphetamine manufacturers. See 
OTC Distribution, 68 FR at 70541, Shani 
Distributors, 68 FR 62324, 62325 (2003); 
MDI Pharmaceuticals, 68 FR at 4236. 
Respondent proposed to sell similar 
high strength, high count products. See 
Xtreme Enterprises, 67 FR 76197, 76195 
(2002); Tr. at 57 (special agent testified 
that Mini Thins and Max Alert bottles 
have been found at clandestine lab sites 
“on many occasions’). 

Moreover, all of Respondent’s 
proposed customers participate in the 
non-traditional market for ephedrine 
and pseudoephedrine products.® 


51 acknowledge Respondent’s contention that List 
I chemical products are sold in “the very same mom 
and pop stores to which [it] intends to sell them.” 
Resp. Proposed Findings at 3. However, the purpose 
of this proceeding is to determine whether granting 
Respondent’s application to be a distributor would 
be consistent with the public interest. In short, that 
other firms have established their qualifications to 
distribute List I chemical products to non- 
traditional retailers is not relevant in assessing 
Respondent’s application. 


DEA final orders recognize that there 
is a substantial risk of diversion of List 
I chemicals into the illicit manufacture 
of methamphetamine when these 
products are sold by non-traditional 
retailers. See, e.g., Joy’s Ideas, 70 FR at 
33199 (finding that the risk of diversion 
was “‘real, substantial and compelling’’); 
Jay Enterprises, 70 FR at 24621 (noting 
“heightened risk of diversion” should 
application be granted); Xtreme 
Enterprises, 67 FR at 76197. Under DEA 
precedents, an applicant’s proposal to 
sell into the non-traditional market 
weighs heavily against the granting of a 
registration under factor five. So too 
here.® 

I also reject Respondent’s contention 
that it entitled to a registration because 
“{t]he government has established no 
link between [it] and the small illicit 
laboratories that manufacture 
methamphetamine.” Resp. Proposed 
Findings at 3. Under the public interest 
standard of section 823(h), the 
Government is not required to prove 
that an applicant (or one of the stores 
the applicant intends to sell to) is linked 
to illicit meth. manufacturers in order to 
sustain a denial of an application or 
revoke a registration. Rather, the statute 
directs that I consider a variety of 
factors; an applicant’s lack of a direct 
link to illegal drug distribution is just 
one of several factors to be considered 
in determining the public interest. See 
21 U.S.C. 823(h). 

Because of the methamphetamine 
epidemic’s devastating effects, DEA has 
repeatedly denied an application when 
an applicant proposed to sell into the 
non-traditional market and analysis of 
one of the other statutory factors 
supports the conclusion that granting - 
the application would create an 
unacceptable risk of diversion. Thus, in 
Xtreme Enterprises, my predecessor 
denied an application observing that 
respondent’s “lack of criminal record, 
compliance with the law and 
willingness to upgrade her security 


system are far outweighed by her lack of. 


61 do not rely on the Government’s expert 
testimony that Respondent’s expected sales could 
not occur in ordinary commerce. The expert 
testimony was not based on actual sales figures. 
See, e.g., D & S Sales, 71 FR at 37611. Rather, it 
was an estimate, and there is no evidence 
establishing that Mr. Carroll discussed with his 
customers how much product they would purchase 
from Respondent. Moreover, the ALJ did not resolve 
the factual dispute as to whether the estimate 
included only sales of List I chemicals, or of all the 
OTC medicines Respondent intended to sell. 
Because our precedents do not require an 
evaluation of an applicant’s estimated sales level to 
justify denial of an application, I need not resolve 
this factual question. In accordance with D & S 
Sales, the use of expert testimony showing that a 
registrant’s actual sales greatly exceeded legitimate 
demand remains a valid means of proving 
diversion. 


experience with selling List I chemicals 
and the fact that she intends to sell 
ephedrine almost exclusively in the gray 
market.” 67 FR at 76197. More recently, 
I denied an application observing that 
the respondent’s “‘lack of a criminal 
record and any intent to comply with 
the law and regulations are far 
outweighed by his lack of experience 
and the company’s intent to sell 
ephedrine and pseudoephedrine 
exclusively to the gray market.” Jay 
Enterprises, 70 FR at 24621. Accord 
Starr, 71 FR at 39368-69; Prachi 
Enterprises, 69 FR 69407, 69409 (2004). 
I further note that each of these cases 
was decided before the recent 
enactment of the Combat 
Methamphetamine Epidemic Act of 
2005. See USA Patriot Improvement and 
Reauthorization Act of 2005, Pub. L. 
109-177, Tit. VII, 120 Stat.192, 256-275 
(2006). I acknowledge that in the course 
of considering the Act, Congress 
rejected proposals to schedule 
pseudoephedrine products as a 
controlled substance, and thus prohibit 
their sale by non-traditional retailers. 
See, e.g. H.R. 314, 109th Cong. § 104 
(2005). Congress did not, however, 
overturn DEA precedents interpreting 
the public interest standard of 21 U.S.C. 
823(h) as authorizing the denial of an . 
application to distribute List I chemicals 
on grounds similar to those established 
by the record in this case. Cf. 
Commodity Futures Trading Comm’n v. 
Schor, 478 U.S. 833, 846 (1986) (When 
Congress revisits a statute, its ‘‘failure to 
revise or repeal the agency’s 
interpretation is persuasive evidence 
that the interpretation is the one 
intended by Congress.”’’) (internal 
quotations and other citation omitted). 

_ Here, the factors that support denial 
of the application outweigh those that 
support granting it. Respondent’s 
proposed security measures are plainly 
inadequate and are thus grounds alone 
to deny the application. Moreover, 
Respondent’s owner lacks relevant 
experience in the distribution of List I 
chemicals and proposes to sell to non- 
traditional retailers, a market in which 
the risk of diversion is substantial. I 
thus conclude that granting 
Respondent’s application would be 
“inconsistent with the public interest.” 
21 U.S.C. 823(h). 


Order 


_ Accordingly, pursuant to the 
authority vested in me by 21 U.S.C. 
823(h), and 28 CFR 0.100(b) and 0.104, 

I hereby order that the previously 
submitted application of Tri-County 
Bait Distributors for a DEA Certificate of 
Registration as a distributor of List I 
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chemicals be, and it hereby is, denied. 

This order is effective October 2, 2006. 
Dated: August 22, 2006. 

Michele M. Leonhart, 

Deputy Administrator. 

{FR Doc. E6-14524 Filed 8-31-06; 8:45 am] 

BILLING CODE 4410-09-P 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


Sato Pharmaceutical, Inc.; Denial of 
Application 


On August 5, 2005, the Deputy 
Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration, issued an Order to 
Show Cause to Sato Pharmaceutical, 
Inc., (Respondent) of Torrance, 
California. The Show Cause Order | 
proposed to deny Respondent’s pending 
application for registration as a non- 
retail distributor of List I chemicals on 
the ground that Respondent’s 
registration would be inconsistent with 
the public interest. See 21 U.S.C. 823(h); 
Show Cause Order at 1. 

The Show Cause Order specifically 
alleged that Respondent sells dietary 
supplements and Asian healthcare 
products to convenience stores and 
small markets. See Show Cause Order at 
2. The Show Cause Order alleged that 
Respondent had been illegally 
importing from Taiwan and Japan 
pseudoephedrine 60 mg. products that 
were sold under the ‘‘Stona” brand. See 
id. The Show Cause Order further 
alleged that Respondent had been 
engaged in this activity for over ten 
years. See id. Finally, the Show Cause 
order alleged that Respondent had sold 


_ these products to distributors who also 


lacked a DEA registration. See id. The 
Show Cause Order further advised 
wc ondent of its right to a hearing. Id. 
e Show Cause Order was served by 
certified mail. Respondent, through its 
counsel, initially requested a hearing; 
the matter was assigned to 
Administrative Law Judge (ALJ) Mary 
Ellen Bittner. Several days later, 
however, Respondent withdrew its 
request for a hearing and the ALJ 
terminated the proceeding. Thereafter, 
the investigative file was forwarded to 
me for final agency action. Because 
Respondent has expressly waived its 
right to a hearing, I hereby enter this 
final order based on relevant material in 
the investigative file and make the 
following findings. 


Findings 
Pseudoephedrine is a List I chemical 
that has a lawful therapeutic use. It is, 


however, easily extracted from over-the- 


counter products and used in the illicit 


manufacture of methamphetamine, a 
schedule II controlled substance. See 21 
U.S.C. 802(34); 21 CFR 1308.12(d). As 
noted in numerous prior DEA orders, 
“methamphetamine is an extremely 
potent central nervous system 
stimulant.” David M. Starr, 71 FR 39637 
(2006). Methamphetamine abuse has 
destroyed lives and families, ravaged 
communities, and created serious - 
environmental harms. 


Respondent is a United States 
subsidiary of a Japanese pharmaceutical 
company. Respondent, which is located 
in Torrance, California, sells a variety of 
products including over-the-counter 
medicines and dietary supplements. 
Among these products were ‘“‘Stona’”’ 


_ brand pseudoephedrine pills and liquid 


cold remedies that were made in Japan 
and Taiwan. 


In March 2004, DEA was advised by 
a regulatory consultant to Respondent’s 
U.S. subsidiary that the company had 
been importing and distributing several 
Stona brand pseudoephedrine products 
without the registrations required under 
the Controlled Substances Act. See 21 
U.S.C. 823(h); id. 957(a) & 958(c)(2). At 
a meeting, the consultant further told 
several DEA Diversion Investigators 
(DIs) that Respondent had been 
importing and distributing products 
containing pseudoephedrine and 
phenylpropanolamine (PPA) for at least 
10 years but that Respondent had 
stopped importing PPA products. 
According to the consultant, 
Respondent was never registered to 
either import or distribute List I 
chemicals because neither he (the 
consultant) nor the company knew that 
registration was required. 


The investigation also determined 
that Respondent had sold 
pseudoephedrine products to other 
distributors who were not registered. 
Moreover, the investigative file states 
that Respondent failed to file form 
DEA-—486, Import/Export Declaration, 
for its importations of the 
pseudoephedrine. See 21 CFR 
1313.12(a). 


Respondent also advised DEA that it 
had a sizeable inventory of 


_ pseudoephedrine products at its 


Torrance, California facility.* 
Respondent informed DEA that it had 
“quarantined” the inventory; it also 
requested authorization to export the 


1The inventory included approximately 6992 
bottles (120 ml.) of Stona cough syrup, 3915 
packages of 24 Stona tablets, 2943 packages of 24 
Stona caplets, and 720 packages of 24 Stona S 
caplets. - 


products back to its facilities in Japan 
and Taiwan. 

On August 9, 2004, DEA approved a 
one time distribution by Respondent to 
Leiner Health Products, a DEA 
registered exporter, for the purpose of 
oe the products. On or about 

st 27, 2004, the shipment occurred. 

Thereafter, on September 29, 2004, 
Respondent applied for a DEA 
registration to distribute 
pseudoephedrine. On February 23, 
2005, DEA conducted a pre-registration 
investigation at Respondent’s Torrance 
facility. Respondent’s officials told the 
DIs that it was seeking registration to 
distribute the remaining portion of the 
product that it had previously returned 
to Taiwan and which it had not been 
able to sell. In particular, Respondent 
sought authorization to import a one- 
time shipment of 7,000 bottles 
containing 24 tablets of 30 mg. 
pseudoephedrine from its Taiwan 
facility. Respondent’s officials further 
told the Ds that it was no longer 
manufacturing pseudoephedrine 
products. 

The Dis determined that Respondent 
had in place adequate procedures for 
identifying and verifying customers, 
recordkeeping and reporting, and for the 
handling and delivery of the products. 
The Dis also determined that 
Respondent would provide adequate 
security for the products. 

The DIs also conducted verifications 
of Respondent’s customers. 
Respondent’s customers are a 
combination of small groceries, 
pharmacies, and medical providers that 
primarily serve Asian-American 


. communities. Eighty percent of 


Respondent’s customers are located in 
Southern California. The Dis also ran 
criminal background checks on 
Respondent's officers and found no 
derogatory information. The DlIs further 
determined that with the exception of 
the conduct described above, 
Respondent was in compliance with 
applicable laws and had obtained a 
California permit for chemical 
precursors. 


Discussion 

Under 21 U.S.C. 823(h), an applicant 
to distribute List I chemicals is entitled 
to be registered unless the registration 
would be “inconsistent with the public 
interest.”’ In making this determination, 


Congress directed that I consider the 
following factors: 


(1) Maintenance by the applicant of 
effective controls against diversion of listed 
chemicals into other than legitimate 
channels; 

(2) Compliance by the applicant with 
applicable Federal, State, and local law; 


— 
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(3) Any prior conviction record of the 
applicant under Federal or State laws relating 
to controlled substances or to chemicals 
controlled under Federal or State law; 

(4) Any past experience of the applicant in 
the manufacture and distribution of 
chemicals; and 

(5) Such other factors as are relevant to and 
consistent with the public health and safety. 


Id. ‘‘These factors are considered in the 
disjunctive.” Joy’s Ideas, 70 FR 33195, 
33197 (2005). I may rely on any one or 
a combination of factors, and may give 
each factor the weight I deem 
appropriate in determining whether an 
application for registration should be 
denied. See, ¢.g., David M. Starr, 71 FR 
39367 (2006); Energy Outlet, 64 FR 
14269 (1999). 

I acknowledge that Respondent 
maintains effective controls against 
diversion. I also recognize that there is 
no evidence that Respondent, or any of 
its officers, has been convicted of a 
criminal offense under Federal or State 
laws related to controlled substances or 
chemicals. Applying factor two, 
however, I conclude that Respondent’s 
application must be denied because of 
its lengthy non-compliance with the 
registration requirements. See 21 U.S.C. 
823(h)(2). 

The investigative file establishes that 
Respondent imported and distributed 
List I chemical products containing both 
pseudoephedrine and PPA for a period 
lasting over ten years. In the 
Methamphetamine Control Act of 1996, 
Pub. L. 104-237, § 401, 410 Stat. 3099, 
3106-07-—3113, Congress removed an 
“exemption from regulation as List I 
chemicals which had applied to 
pseudoephedrine” and PPA. 
Implementation of the Comprehensive 
Methamphetamine Control Act of 1996, 
67 FR 14853 (2002). “This action [made] 
persons who distribute the products 
subject to the registration requirement,” 
and also rendered “‘importations” of the 
products “subject to the existing 
chemical controls relating to regulated 
transactions” except for in certain 
limited circumstances. Id. 

In the notice of proposed rulemaking 
implementing the Act, DEA clearly 
explained that ‘“‘importers, exporters, 
and distributors (other than retail 
distributors) of pseudoephedrine and 
[PPA] drug products (including ordinary 
over-the-counter pseudoephedrine and 
[PPA] products) became subject to the 
registration requirement of the [Act] on 
October 3, 1997.’ Implementation of the 
Comprehensive Methamphetamine 
Control Act of 1996, 62 FR 52294, 52298 
(proposed Oct. 7, 1997). DEA further 
explained that “[a]ny person who 
engages in such activities and is not 
subject to an existing or proposed 


exemption from the registration 


requirement should submit an 
application for registration at the 
earliest possible time, to ensure that 
they may continue to distribute these 
products pending issuance of their 
registration.” Jd. Finally, DEA stated 
that it was “providing a temporary 
exemption from the registration 
requirement for persons who 
submit(ted] their applications on or 
before December 3, 1997.” Id. 

In accordance with the 
Comprehensive Methamphetamine Act, 
and DEA’s interpretation of it, 
Respondent was required to submit an 
application for the necessary 
registrations no later than December 3, 
1997. Thus, at the time Respondent 
finally notified DEA of its non- 
compliance, it had been unlawfully 
importing and distributing 
pseudoephedrine (and possibly PPA) for 
more than six years. See 21 U.S.C. 
843(a) (9) and 957(a).2 

I do not find persuasive Respondent’s 
explanation that it was unaware that 
pseudoephedrine had been regulated as 


a list I chemical. While I appreciate that - 


Respondent voluntarily disclosed its 
misconduct to DEA and ceased all 
distribution of its pseudoephedrine 
products, the duration and scope of 
Respondent’s misconduct cannot be 
overlooked. Registration is one of the 


’ essential features of the CSA; 


Respondent’s failure to register to 
import and distribute List I chemicals 
simply cannot be characterized as a 
technical violation of the Act. 

It is well settled that ‘‘ignorance of the 
law or a mistake of law is no defense.” 
Cheek v. United States, 498 U.S. 192, 
199 (1991). Moreover, the principle 
“applies whether the law be a statute or 
a duly promulgated and published 
regulation.” United States v. 
International Minerals & Chemical 
Corp., 402 U.S. 558, 563 (1971). 
Respondent’s ignorance of Federal law 
and regulations is especially troubling 
because it engages in the highly 
regulated industry of manufacturing, 
importing and distributing 


_ pharmaceuticals. There is simply no 


excuse for Respondent’s failure to be on 
top of changes in Federal law and 
regulations that affect its business. 

I therefore conclude that 
Respondent’s lengthy failure of non- 


2It also appears that Respondent failed to file 
DEA Form 486s to report its imports of 
pseudoephedrine. See 21 CFR 1313.12. However, 
the investigative file does not contain any 
documents such as bills of lading establishing that 
Respondent exceeded the one kilogram threshold 
which triggers the reporting obligation with respect 
to any particular importation. See id. 1310.04. 
Accordingly, I base this final order only on 
Respondent's failure to register. 


compliance with the registration 
requirements demonstrates that granting 
its application would be inconsistent 
with the public interest. Furthermore, 
because of the seriousness and duration 
of these violations, I deem them 
dispositive of the ultimate issue and 
need not make findings on the 
remaining factors. See Hoxie v. DEA, 
419 F.3d 477, 482 (2005); Morall v. DEA, 
412 F.3d 165, 173 (2005). 


Order 


Accordingly, pursuant to the 
authority vested in me by 21 U.S.C. 
§ 823(h), and 28 CFR 0.100(b) & 0.104, 
I hereby order that the previously 
submitted application of Sato 
Pharmaceutical, Inc., for a DEA 
Certificate of Registration as a 
distributor of List I chemicals be, and it 
hereby is, denied. This order is effective 
October 2, 2006. 


Dated: August 22, 2006. 
Michele M. Leonhart, 
Deputy Administrator. 
{FR Doc. E6-14522 Filed 8-31-06; 8:45 am] 
BILLING CODE 4410-09-P 


DEPARTMENT OF LABOR 


Employee Benefits Security 
Administration 


Advisory Council on Employee Welfare 
and Pension Benefit Plans; Working 
Group on Health Information 
Technology; Notice of Meeting 


Pursuant to the authority contained in 
Section 512 of the Employee Retirement 
Income Security Act of 1974 (ERISA), 29 
U.S.C. 1142, the Working Group 
assigned by the Advisory Council on 
Employee Welfare and Pension Benefit 
Plans to study the issue of Health 
Information Technology will hold an 
open public meeting on September 22, 
2006. 

The session will take place in Room 
S 4215 A-C, U.S. Department of Labor, 
200 Constitution Avenue, NW., 
Washington, DC 20210. The purpose of 
the open meeting, which will run from 
8:30 a.m. to approximately 4:30 p.m., 
with a one hour break for lunch, is for 
Working Group members to hear 
testimony from invited witnesses. The 
Working Group will study what is 
necessary in order to encourage the 
widespread adoption of health 
information technology using common 
standards and how the Federal 
government can work with the private 
sector and industry to accomplish this. 

Organizations or members of the 
public wishing to submit a written © 


. statement pertaining to the topic may do 
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so by submitting 25 copies on or before 
September 13, 2006 to Larry Good, 
Executive Secretary, ERISA Advisory 
Council, U.S. Department of Labor, 
Suite N—5623, 200 Constitution Avenue, 
NW., Washington, DC 20210. 
Statements also may be submitted 
electronically to good.larry@dol.gov. 
Statements received on or before 
September 13, 2006 will be included in 
the record of the meeting. Individuals or 


representatives of organizations wishing 


to address the Working Group should 
forward their requests to the Executive 
Secretary or telephone (202) 693-8668. 
Oral presentations will be limited to 20 
minutes, time permitting, but an 
extended statement may be submitted 
for the record. Individuals with 
disabilities, who need special 
accommodations, should contact Larry 
Good by September 13, 2006 at the 
address indicated. 


Signed at Washington, DC this 28th day of 
August, 2006. 


-Ann L. Combs, 


Assistant Secretary, Employee Benefits 
Security Administration. 


[FR Doc. E6—14570 Filed 8-31-06; 8:45 am] 
BILLING CODE 4510-29-P 


DEPARTMENT OF LABOR 


Employee Benefits Security 
Administration 


Advisory Council on Employee Welfare 
and Pension Benefit Plans; 135th Full 
Council Meeting; Notice of Meeting 


Pursuant to the authority contained in | 
Section 512 of the Employee Retirement 


Income Security Act of 1974 (ERISA), 29 
U.S.C. 1142, the 135th open meeting of 
the full Advisory Council on Employee 
Welfare and Pension Benefit Plans will 
be held on September 20, 2006. 

The session will take place in Room 
S 4215 A-C, U.S. Department of Labor, 
200 Constitution Avenue,.NW., 
Washington, DC 20210. The purpose of 
the open meeting, which will run from 
4 p.m. to approximately 5 p.m., is for 
members to be updated on activities of 
the Employee Benefits Security 
Administration and for chairs of this 
year’s Working Groups to provide 
progress reports on their individual 
study topics. 

Organizations or members of the 
public wishing to submit a written 
statement may do so by submitting 25 
copies on or before September 13, 2006 
to Larry Good, Executive Secretary, 
ERISA Advisory Council, U.S. 
Department of Labor, Suite N-5623, 200 
Constitution Avenue, NW., Washington, 
DC 20210. Statements also may be 


submitted electronically to 
good.larry@dol.gov. Statements received 
on or before September 13, 2006 will be 
included in the record of the meeting. 
Individuals or representatives of 
organizations wishing to address the | 
Advisory Council should forward their 
requests to the Executive Secretary or 
telephone (202) 693-8668. Oral 
presentations will be limited to 10 
minutes, time permitting, but an 
extended statement may be submitted 
for the record. Individuals with 
disabilities who need special 
accommodations should contact Larry 


- Good by September 13 at the address 


indicated. 

Signed at Washington, DC this 28th day of 
August, 2006. 
Ann L. Combs, 


Assistant Secretary, Employee Benefits 
Security Administration. 


[FR Doc. E6—14571 Filed 8-31-06; 8:45 am] 
BILLING CODE 4510-29-P 


DEPARTMENT OF LABOR 


Employee Benefits Security 
Administration 


and Pension Benefit Plans; Working 
Group on Plan Asset Rules, 
Exemptions, and Cross Trading; 
Notice of Meeting 


Pursuant to the authority contained in 
Section 512 of the Employee Retirement 
Income Security Act of 1974 (ERISA), 29 
U.S.C. 1142, the Working Group 
assigned by the Advisory Council on 
Employee Welfare and Pension Benefit 
Plans to study the issue of Plan Asset 


‘Rules, Exemptions, and Cross Trading 


will hold an open public meeting on 


_ September 20, 2006. 


The session will take place in Room 
S 4215 A-C, U.S. Department of Labor, 
200 Constitution Avenue, NW., 
Washington, DC 20210. The purpose of 
the open meeting, which will run from 
9 a.m. to approximately 4 p.m., with a 
one hour break for lunch, is for Working 
Group members to hear testimony from 
invited witnesses. The Working Group 
will study (1) the current applicability 
of the 1987 plan asset regulation, to 
determine whether the regulation 
should be modified or whether other 
DOL action is appropriate to clarify the 
existing regulation, and (2) cross 
trading, to determine whether the DOL 
should issue broader exemptive relief 
for cross-trading. 

Organizations or members of the 
public wishing to submit a written 
statement pertaining to the topic may do 
so by submitting 25 copies on or before 


Advisory Council on Employee Welfare 


September 13, 2006 to Larry Good, 
Executive Secretary, ERISA Advisory 
Council, U.S. Department of Labor, 
Suite N—-5623, 200 Constitution Avenue, 
NW., Washington, DC 20210. 
Statements also may be submitted 
electronically to good.larry@dol.gov. 
Statements received on or before 
September 13, 2006 will be included in 
the record of the meeting. Individuals or 
representatives of organizations wishing 
to address the Working Group should 
forward their requests to the Executive 
Secretary or telephone (202) 693-8668. 
Oral presentations will be limited to 20 
minutes, time permitting, but an 
extended statement may be submitted 
for the record. Individuals with 
disabilities, who need special 
accommodations, should contact Larry 
Good by September 13, 2006 at the 
address indicated. 

Signed at Washington, DC this 28th day of 
August, 2006. 
Ann L. Combs, 
Assistant Secretary, Employee Benefits 
Security Administration. 
[FR Doc. E6—14576 Filed 8-31-06; 8:45 am] 
BILLING CODE 4510-29-P 


DEPARTMENT OF LABOR 


Employee Benefits Security 
Administration 


Advisory Council on Employee Welfare 
and Pension Benefit Plans; Working 
Group on a Prudent Investment 
Process; Notice of Meeting 


Pursuant to the authority contained in 
Section 512 of the Employee Retirement 
Income Security Act of 1974 (ERISA), 29 
U.S.C. 1142, the Working Group 
assigned by the Advisory Council on 
Employee Welfare and Pension Benefit 
Plans to study the issue of a Prudent 
Investment Process will hold an open 
public meeting on September 21, 2006. 

The session will take place in Room 
S 4215 A-C, U.S. Department of Labor, 
200 Constitution Avenue, NW., 
Washington, DC 20210. The purpose of 
the open meeting, which will run from 
9 a.m. to approximately 5 p.m., with a 


one hour break for lunch, is for Working 


Group members to hear testimony from 
invited witnesses. The Working Group 
will study selected issues regarding the 
prudent investment process for both 
defined benefit plans and participant 
directed defined contribution plans. The 
Working Group will focus on plan asset 
valuations, soft dollars, and self- 
directed account plans under ERISA 
Section 404(c). 

Organizations or members of the 
public wishing to submit a written 


4 
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" statement pertaining to the topic may do 
so by submitting 25 copies on or before 
September 13, 2006 to Larry Good, 
Executive Secretary, ERISA Advisory 
Council, U.S. Department of Labor, 
Suite N-5623, 200 Constitution Avenue, 
NW., Washington, DC 20210. 
Statements also may be submitted 
electronically to good.larry@dol.gov. 
Statements received on or before _ 
September 13, 2006 will be included in 
the record of the meeting. Individuals or 
representatives of organizations wishing 
to address the Working Group should 
forward their requests to the Executive 
Secretary or telephone (202) 693-8668. 
Oral presentations will be limited to 20 
minutes, time permitting, but an 
extended statement may be submitted 
for the record. Individuals with 
disabilities, who need special 
accommodations, should contact Larry 

_ Good by September 13, 2006 at the 
address indicated. 

Signed at Washington, DC this 28th day of 

August, 2006. 

Ann L. Combs, 

Assistant Secretary, Employee Benefits 

Security Administration. 

(FR Doc. E6-14582 Filed 8-31-06; 8:45 am] 

BILLING CODE 4510-29-P 


DEPARTMENT OF LABOR 
Employment and Training 
Administration 

[TA-W-59,925] 

American Racing, Rancho Dominguez, 


CA; Notice of Termination of 
investigation 


Pursuant to Section 221 of the Trade 
Act of 1974, as amended, an 


investigation was initiated on August 
18, 2006 in response to a petition filed 
on behalf of workers at American 
Racing, Rancho Dominguez, California. 
The petition regarding the 
investigation has been deemed invalid. 
The petitioner does not constitute a 
valid worker group of three or more 
associated workers working at the same 
facility. Consequently, the investigation 
has been terminated. 
Signed at Washington, DC, this 18th day of 
August 2006. 
Richard Church, 
Certifying Officer, Division of Trade 
Adjustntent Assistance. 
[FR Doc. E6-14578 Filed 8-31-06; 8:45 am] 
BILLING CODE 4510-30-P 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


Investigations Regarding Certifications 
of Eligibility To Apply for Worker 
Adjustment Assistance and Alternative 
Trade Adjustment Assistance 


Petitions have been filed with the 
Secretary of Labor under section 221(a) 
of the Trade Act of 1974 (“‘the Act’’) and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Division of Trade 
Adjustment Assistance, Employment 
and Training Administration, has 
instituted investigations pursuant to 
section 221(a) of the Act. 

The purpose of each of the 
investigations is to determine whether 
the workers are eligible to apply for 
adjustment assistance under Title II, 
Chapter 2, of the Act. The investigations 


APPENDIX 


will further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or 
threatened to begin and the subdivision 
of the firm involved. 


The petitioners or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing, provided such 
request is filed in writing with the 
Director, Division of Trade Adjustment 
Assistance, at the address shown below, 
not later than September 11, 2006. 


Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to _ 
the Director, Division of Trade 
Adjustment Assistance, at the address 
shown below, not later than September 
11, 2006. 


The petitions filed in this case are 
available for inspection at the Office of 
the Director, Division of Trade 
Adjustment Assistance, Employment 
and Training Administration, U.S. 
Department of Labor, Room C-5311, 200 
Constitution Avenue, NW., Washington, 
DC 20210. 


Signed at Washington, DC this 24th day of 
August 2006. 
Erica R. Cantor, 


Director, Division of Trade Adjustment 
Assistance. 


[TAA Petitions instituted Between 8/14/06 and 8/18/06] 


Subject Firm 
(Petitioners) 


Location 


Date of 
petition 


Date of 
institution 


interior Alternative (The) (Comp) 
Fenton Art Glass Company (USW) 


Dallas, TX 


08/14/06 08/11/06 


Albany International (Comp) 
Eaton Corporation (Comp) 


Menasha, WI 
Marshall, Ml 


Hartz and Co. (State) 


R and R Manufacturing Co., Inc. (The) (Comp) 
Electronic Data Systems Corp. (Wkrs) 
Acore Door Company (Comp) 


Coldwater, MI 
Frederick, MD 


Shelby Manufacturing (State) 


Glenwood, AR 


Williamstown, WV 


08/14/06 
08/15/06 
08/15/06 
08/15/06 
08/15/06 
08/15/06 
08/15/06 
08/15/06 


08/14/06 
08/11/06 
08/14/06 
08/14/06 
08/11/06 
08/14/06 
08/14/06 
08/14/06 


PBM Graphics of the Triad (Wkrs) 
Superior Comb Co., Inc. (Comp) 


‘Greensboro, NC 
Leominster, MA 


08/15/06 
08/15/06 


O.W. Siane Glass Company, inc. (Comp) 
McCormick and Co., Inc. (State) 


Statesville, NC 
Salinas, CA 


08/15/06 
08/15/06 


Allied Poly International, Inc. (State) 


Hayward, CA 08/15/06 


Milliken and Co. (Wkrs) 


08/15/06 


Interbake Foods Inc. (Wkrs) 


08/15/06 


Feldman Manufacturing Corp. (Comp) 
Sudden Swimwear, LLC (Comp) 


Long Island City, NY 
Long Island City, NY 


08/15/06 
08/15/06 


Hospira (USW) 


Ashland, OH 08/15/06 


08/11/06 
08/13/06 
08/09/06 
08/14/06 
08/03/06 
08/03/06 
08/07/06 
08/10/06 
08/10/06 
08/15/06 
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[TAA Petitions Instituted Between 8/14/06 and 8/18/06] 


Subject Firm 
(Petitioners) 


Location 


Date of 
institution 


Date of 
petition 


Federal Mogul (UAW) 


St. Johns, MI 


NYPRO El Paso (Comp) 


Meridian Automotive Systems (UAW) 


Jockey International, Inc. (Comp) .... 


Canton, MI 


08/15/06 
08/15/06 


08/14/06 
08/14/06 


El Paso, TX 
Millen, GA 


d-Scan, Inc. (Wkrs) . 
Weyerhaeuser (USW) 


Valley View, OH 


Mountain Surf, Inc. (Comp) 
American Racing (State) 


Hiatt Metal Products Co., Inc. (Comp) 
Dow Jones and Company, Inc. (Comp) 


Muncie, IN 
Chicopee, MA 
Friendsville, MD 


TRW Automotive (Comp) 


South Boston, VA 


Rancho Dominguez, CA 


08/16/06 
08/16/06 
08/16/06 
08/17/06 
08/17/06 
08/17/06 
08/18/06 
08/18/06 
08/18/06 


08/15/06 
08/16/06 
08/15/06 
08/10/06 
08/17/06 
08/15/06 
08/04/06 
08/09/06 
08/17/06 


[FR Doc. E6—-14581 Filed 8-31-06; 8:45 am] 
BILLING CODE 4510-30-P 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[TA-W-59,743] 


Tai Ping Carpets Americas, Formerly 
Known as Edward Fields, 
Incorporated, a Divison of Tai Ping 
Carpets Americas, Inc., College Point, 
NY; Notice of Termination of 
Investigation 


Pursuant to Section 221 of the Trade 
Act of 1974, as amended, an 
investigation was initiated on July 18, 
2006 in response to a worker petition 
filed on behalf of workers of Tai Ping 
Carpets Americas, formerly known as 
Edward Fields, Inc., a division of Tai 
Ping Carpets Americas, Inc., College 
Point, New York. 


The petitioning group of workers is 
covered by an active certification (TA— 
W-57,805) which expires on September 
23, 2007. Further investigation in this 
case would duplicate efforts and serve 
no purpose; therefore the investigation 
under this petition has been terminated. 

Signed at Washington, DC, this 18th day of 
August 2006. 

Richard Church, 

Certifying Officer, Division of Trade 
Adjustment Assistance. 

[FR Doc. E6-14572 Filed 8-31-06; 8:45 am] 
BILLING CODE 4510-30-P 


Fowlerville, Ml 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[TA-W-59,653] 


Utility Craft, Inc., dba Wood-Armfield 
Furniture, Retail Store, High Point, NC; 
Dismissal of Application for 
Reconsideration 


Pursuant to 29 CFR 90.18(c) an 
application for administrative 
reconsideration was filed with the 
Director of the Division of Trade 
Adjustment Assistance for workers at _ 
Utility Craft, Inc., DBA Wood-Armfield 
Furniture, Retail Store, High Point, 
North Carolina. The application did not 
contain new information supporting a 
conclusion that the determination was 
erroneous, and also did not provide a 
justification for reconsideration of the 
determination that was based on either 
mistaken facts or a misinterpretation of 
facts or of the law. Therefore, dismissal 
of the application was issued. 

TA-W-59,653; Utility Craft, Inc., DBA 
Wood-Armfield Furniture, Retail Store, High 
Point, North Carolina (August 22, 2006). 

Signed at Washington, DC this 24th day of 
August 2006. 

Erica R. Cantor, 

Director, Division of Trade Adjustment 
Assistance. 

{FR Doc. E6—14573 Filed 8-31-06; 8:45 am] 
BILLING CODE 4510-30-P 


MILLENNIUM CHALLENGE 
CORPORATION 


[MCC FR 06-14] 


Notice of the September 12, 2006 
Millennium Challenge Corporation 
Board of Directors Meeting; Sunshine 
Act Meeting 


AGENCY: Millennium Challeng 
Corporation. 


TIME AND DATE: 4:30 p.m. to 6:30 p.m., 
Tuesday, September 12, 2006. 


PLACE: Department of State, 2201 C 
Street, NW., Washington, DC 20520. 
FOR FURTHER INFORMATION CONTACT: 
Information on the meeting may be 
obtained from Suzi M. Morris via e-mail 
at Board@mcc.gov or by telephone at 
(202) 521-3600. 


STATUS: Meeting will be closed to the 
public. 

MATTERS TO BE CONSIDERED: The Board 
of Directors (the ‘‘Board’’) of the 
Millennium Challenge Corporation 
(“MCC”’) will hold a meeting to initiate 
the FY 2007 country selection process 
by identifying countries that will be 
candidates for Millennium Challenge 
Account (‘‘“MCA”’) assistance in FY 2007 
based on the per capita income and 
other requirements of Section 606(a) of 
the Millennium Challenge Act of 2003 
(Pub. L. 108-199 (Division D)) (the 
“Act’”’) and to discuss other Compact 
development efforts with MCA-eligible 
countries, the MCC Threshold Program, 
and certain administrative matters, all 
which are expected to involve the 
consideration of classified information 
and will be closed to the public. 


Dated: August 30, 2006. 
William G. Anderson, Jr., 


Vice President and General Counsel (Acting), 
Millennium Challenge Corporation. 


[FR Doc. 06-7426 Filed 8-30-06; 2:30 pm] 
BILLING CODE 9210-01-P 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


[Notice (06—-062)] 


National Environmental Policy Act; 
Development of the Crew Exploration 
Vehicle 


AGENCY: National Aeronautics and 


_ Space Administration (NASA). 
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ACTION: Finding of No Significant 
Impact. 


SUMMARY: Pursuant to the National 
Environmental Policy Act of 1969, as 
amended (NEPA) (42 U.S.C. 4321, et 
seq.), the Council on Environmental 
Quality Regulations for Implementing 
the Procedural Provisions of NEPA (40 
CFR Parts 1500-1508), and NASA 
policy and procedures (14 CFR Part 
1216 subpart 1216.3), NASA has made 
a Finding of No Significant Impact 
(FONSI) with respect to the proposed 
development of the Crew Exploration _ 
Vehicle (CEV). The CEV, a reusable 
Apollo-like capsule, would enable our 
Nation’s renewed commitment to 
human space exploration of the Moon 
and beyond and provide human and 
cargo access to the International Space 
Station no later than 2014. Development 
of the CEV would entail the design, 
fabrication and assembly of different ~ 
variants of the spacecraft that meet 
mission requirements for journeys to 
Low-Earth Orbit, Moon, Mars, and 
destinations beyond. Development 
activities would occur at multiple 
NASA and commercial facilities 
throughout the United States. Under the 
Proposed Action a limited number of 
CEV spacecraft would be assembled and 
made available for future testing and 
flight qualification. 


DATES: This Proposed Action may 
proceed as of the date of signature of 
this FONSI. 


ADDRESSES: The Final Environmental 
Assessment (EA) that supports this 
FONSI may be reviewed at the following 
NASA locations: 

(a) NASA Headquarters, Library, 
Room 1J20, 300 E Street, SW., 
Washington, DC 20546-0001; and 

(b) Jet Propulsion Laboratory, Visitor’s 
Lobby, Building 249, 4800 Oak Grove 
Drive, Pasadena, CA 91109. 

In addition, hard copies of the Final 
EA may be examined at other NASA 
Centers (see SUPPLEMENTARY 
INFORMATION below). 

A limited number of hard copies of 
the Final EA are available for persons 
wishing a copy by contacting Mario 
Busacca at the address, electronic mail 
address, telephone or fax number 
indicated herein. The Final EA is also 
available on-line in Acrobat® format at 


http://exploration.nasa.gov/documents/ 


cev_finalea.html. 


FOR FURTHER INFORMATION CONTACT: 
Mario Busacca, Lead, Planning and 
Special Projects, NASA/KSC, 
Environmental Program Office, Mail 
Code TA-C3, NASA, Kennedy Space 
Center, Florida 32899; electronic mail, 


mario.busacca-1@nasa.gov; telephone, 
321-867-8456; and fax, 321-867-8040. 


SUPPLEMENTARY INFORMATION: NASA 
initiated a 30-day public review and 
comment period for the Draft 
Environmental Assessment of the . 
Development of the Crew Exploration 
Vehicle by publishing a notice in the 
Federal Register on July 20, 2006 (71 FR 
41260). The public review period closed 
on August 25, 2006. NASA received 
eight comment letters, all from Federal 
and State agencies and confined to 
relatively minor factual errors or 
regulatory requirements in the event 
that CEV activities were to take place in 
a specific State. The Final EA has been 
modified from the Draft EA in response 
to those comments to the extent 
applicable. NASA has reviewed the 
Final EA and has determined that it 
represents an accurate and adequate 
analysis of the scope and level of 
associated environmental impacts. The 
Final EA is incorporated by reference in 
this FONSI. 

In his January 14, 2004, address to the 
Nation, President George W. Bush 
announced a new policy for space 
exploration with the goal of landing 
humans on the Moon before the end of 
the next decade, paving the way for 
eventual human journeys to other 
destinations. In pursuing this new 
policy, NASA has been tasked with 
developing the spacecraft, launch 
vehicles and related technologies 
necessary to travel and explore the Solar 
System. The CEV represents an 
important building block in this future 
exploration architecture. 

NASA is proposing to fund the 
development of the CEV, a new human- 
rated space vehicle. The CEV would 
provide human and cargo access to the 
International Space Station and make 
possible human return to and 
exploration of the Moon. Lunar 
missions would build mission- 
operations experience necessary for the 
planning and implementation of human 
exploration missions to Mars and 
eventually beyond. 

The CEV would consist of a Crew 
Module, a Service Module and a Launch 
Escape System. The Crew Module, a 
conical Apollo-like reusable capsule, 
would provide habitable volume for up 
to six crew members, life support, 


- pressurized space for cargo during 


uncrewed missions, docking with other 
space vehicles and atmospheric entry 
and landing capabilities. The Service 
Module, a cylindrical structure fixed to 
the rear of the Crew Module, would 
contain the propulsion and power 
systems and the thermal control 
elements for the Crew Module. Electric 


power would be generated via two 
deployable solar arrays attached to the 
Service Module. The CEV ‘Service 
Module would be similar in design to 
the Apollo Service Module. The Launch 
Escape System would be mounted atop 
the Crew Module and would be similar 
in design to the Apollo Launch Escape 
Systém. The Launch Escape System 
would be activated if an emergency 
occurs during launch or ascent 
operations separating the Crew Module 
safely from the remainder of the launch 
vehicle stack. 

The CEV design would utilize a 
modular approach, with different 
variants keyed to the needs of missions 
to Low-Earth Orbit, the Moon and Mars. 
These needs continue to evolve 
reflecting the results of ongoing trade 
studies, discussions of mission goals, 
and analyses of costs, benefits, and 
risks. The CEV would also be capable of 
incorporating technological advances 
that may develop over its service life. 

The CEV development activities 
addressed under the Proposed Action 
would include design and fabrication of 
components and subsystems and 
assembly of a limited number of 
spacecraft. Development activities 
would be performed at a number of 
existing NASA and commercial 
facilities throughout the United States. 
If NASA proceeds with CEV 
development, the Agency would 
contract with a commercial firm to serve 
as the prime contractor, with specific 
design, fabrication and assembly 
activities to be clarified as the CEV 
Program matures. These activities 
would be expected to be consistent with 


the mission and normal scope of 


operations of each facility and subject to 
applicable Federal environmental 
regulations and those of the respective 
States and localities. 3 

It is expected that CEV development 
activities would not involve 
construction of major new buildings at 
any NASA or commercial facility. 
However, additions or modifications to 
existing facilities or testing areas may be 
required in the future. As these 
requirements become known they 
would be evaluated for compliance with 
applicable Federal, State and local 
environmental regulations. Obligations 
for revised environmental permits and 
additional environmental 
documentation would be determined. 

All design, fabrication, and assembly 
of CEV components and subsystems at 
NASA and commercial facilities would 
be expected to result in air emissions 
and waste streams at levels within 
existing environmental permit 
limitations at each facility. As such, the 
short- and long-term environmental 
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impacts would be expected to be within 
the limits of all applicable 
environmental laws and regulations. 
Little or no adverse impact on the local 
infrastructure (e.g., roadways) or traffic 
near the facilities involved in CEV 
development would be anticipated. 
There should be little incremental 
impact on employment levels at the 
facilities involved in CEV development. 
Thus little or no incremental 
socioeconomic impacts to regional 
economies would be expected. CEV 
development activities at NASA 
facilities would be considered to be 
within the normal scope of activities at 
each facility and therefore would have 
no disproportionately high or adverse 
human health or environmental impacts 
on low-income populations or minority 
populations. 

Alternatives considered but not ‘ 
evaluated further included extending 
Space Shuttle service and weighing 
different CEV concepts. Refurbishing 
the Space Shuttle for long-term cargo 
delivery and human access to the 
International Space.Station was 
considered impractical. Major 
modifications to the Shuttle’s design to 
improve crew safety significantly (e.g., a 
crew escape system) cannot be 
implemented easily. Moreover, the 
Shuttle was not designed to withstand 
the Earth re-entry speeds of a Lunar 
mission. If flights were to be extended 
beyond the planned retirement in 2010, 
the fleet would require recertification, a 
costly and lengthy process. Moreover, 
the President has decided to curtail 
Shuttle operations after 2010. 

Other designs and configurations for 
the CEV were considered initially by 
NASA. Winged vehicles, lifting bodies, 
and slender bodies as well as other 
approaches were addressed and 
discarded. In the end, it was determined 
that the present proposed configuration, 
a legacy of the Apollo Program, was best 
suited to the long-term safety and 
success of the human spaceflight 
systems needed for exploration of the 
Moon and Mars. Therefore, none of the 
other configurations was considered 
further for the purposes of the Final EA. 

The alternative evaluated was the No- 
Action Alternative (i.e., no CEV 
development). Failure to develop the 
CEV would disrupt efforts to achieve 
long-term goals and objectives set forth 
in NASA’s New Vision for Space 
Exploration, the centerpiece of our 
Nation’s civilian space policy. The 
value of the CEV in realizing the 
scientific, security, and economic 
interests underlying the Vision is high. 
While potential environmental impacts 
would be avoided by cancellation of the 
proposed CEV development, the loss of 


scientific knowledge and other national 
interests could be substantial. The 
United States would not have a 
spacecraft capable of transporting 
humans to the International Space 
Station once the Space Shuttle is retired 
or to undertake missions to the Lunar 
surface, Mars or other destinations in 
the Solar System. Furthermore, people 
who currently manage the day-to-day _ 
operations of the Space Shuttle would 
not be able to transfer to the CEV 
program, and United States would risk 
losing the only skilled-operations 
workforce with human space-flight 
experience. 


The Final EA that supports this 
FONSI may be examined by contacting 


the pertinent Freedom of Information 
Office: 


(a) NASA, Ames Research ‘Center, 
Moffett Field, CA 94035 (650—-604— 
3273); 


(b) NASA, Dryden Flight Research 
Center, Edwards, CA 93523 (661—276— 
2704); 

(c) NASA, Glenn Research Center, 
Cleveland, OH 44135 (866—404—3642); 


(d) NASA, Goddard Space Flight 
Center, Greenbelt, MD 20771 (301—286— 
4721); 


(e) NASA, Johnson Space Center, 
Houston, TX 77058 (281-483-8612); 


(f} NASA, Kennedy Space Center, 
Florida 32899 (321-867-2745); 


(g) NASA, Langley Research Center, 
Hampton, VA 23681 (757-864-2497); 


(h) NASA, Marshall Space Flight 
Center, Huntsville, AL 35812 (256—-544— 
1837); and 


(i) NASA, Stennis Space Center, MS 
39529 (228-688-2118). 


Should NASA proceed with CEV 
development, the assembled spacecraft 
would undergo testing and flight 
qualification prior to obtaining 
operational status. These actions would 
be the subject of future environmental 
documentation. 


On the basis of the Final EA, I have 
determined that the environmental 
impacts associated with the proposed 
action would not individually or 
cumulatively have a significant impact 
on the quality of the human 
environment. . 


Dated: August 29, 2006. 
Douglas Cooke, 


Deputy Associate Administrator for 
Exploration Systems Mission Directorate. 
[FR Doc. E6—14586 Filed 8-31-06; 8:45 am] 
BILLING CODE 7510-13-P 


NUCLEAR REGULATORY 
COMMISSION 


_ Agency Information Collection 


Activities: Proposed Collection: 
Comment Request 


AGENCY: U. S. Nuclear Regulatory 
Commission (NRC). 

ACTION: Notice of pending NRC action to 
submit an information collection 
request to OMB and solicitation of 
public comment. 


SUMMARY: The NRC is preparing a 
submittal to OMB for review of 
continued approval of information 
collections under the provisions of the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35). 

Information pertaining to the 
requirement to be submitted: 

1. The title of the information 
collection: 10 CFR Part 71, “Packaging 
and Transportation of Radioactive 
Material.” 

2. Current OMB approval number: 
3150-0008. 

3. How often the collection is 
required: On occasion. Applications for 


_ package certification may be made at 


any time. Required reports are collected 
and evaluated on a continuing basis as 
events occur. 

4. Who is required or asked to report: 
All NRC specific licensees who place 
byproduct, source, or special nuclear 
material into transportation, and all 
persons who wish to apply for NRC 
approval of package designs for use in 
such transportation. 

5. The estimated number of annual 
respondents: 250 licensees. 

6. The number of hours needed 
annually to complete the requirement or 
request: 42,896 hours (37,304 hours for 
reporting requirements and 5,592 for 
recordkeeping requirements). 

7. Abstract: NRC regulations in 10 
CFR Part 71 establish requirements for 
packing, preparation for shipment, and 
transportation of licensed material, and 


_ prescribe procedures, standards, and 


requirements for approval by NRC of 
packaging and shipping procedures for 
fissile material and for quantities of 
licensed material in excess of Type A 
quantities. 

Submit, by October 31, 2006, 
comments that address the following 
questions: 

1. Is the proposed collection of 
information necessary for the NRC to 
properly perform its functions? Does the 
information have practical utility? 

2. Is the burden estimate accurate? 

3. Is there a way to enhance the 
quality, utility, and clarity of the 
information to be collected? 
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4. How can the burden of the 
information collection be minimized, 
including the use of automated _ 
collection techniques or other forms of 
information technology? 

A copy of the draft supporting 
statement may be viewed free of charge 
at the NRC Public Document Room, One 
White Flint North, 11555 Rockville 
Pike, Room O-1 F21, Rockville, MD 
20852. OMB clearance requests are 
available at the NRC worldwide Web 
site: http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html. The 
document will be available on the NRC 
home page site for 60 days after the 
signature date of this notice. 

Comments and questions about the 
information collection requirements 
may be directed to the NRC Clearance 
Officer, Brenda Jo. Shelton, U.S. Nuclear 
Regulatory Commission, F52, 
Washington, DC 20555-0001, by 
telephone at 301-415-7233, or by 
Internet electronic mail to 
INFOCOLLECTS@NRC.GOV. 

Dated at Rockville, Maryland, this 24th day 
of August 2006. 

For the Nuclear Regulatory Commission. 
Brenda Jo. Shelton, 

NRC Clearance Officer, Office of Information 
Services. 

[FR Doc. E6-14513 Filed 8-31-06; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


Agency Information Collection 
Activities: Proposed — 
Comment Request 


AGENCY: U.S. Nuclear Regulatory 
Commission (NRC). 

ACTION: Notice of pending NRC action to 
submit an information collection 
request to OMB and solicitation of 
public comment. 


SUMMARY: The NRC is preparing a 
submittal to OMB for review of 
continued approval of information 
collections under the provisions of the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35). 

Information pertaining to the 
requirement to be submitted: 

1. The title of the information 
collection: NRC Form 171, “Duplication 
Request”. 

2. Current OMB approval number: 
3150-0066. 

3. How often the collection is 
required: On occasion. 

4. Who will be required or asked to 
report: Individuals or companies 
requesting document duplication. 


5. The number of annual respondents: 
7,940. 


6. The number of hours needed 
annually to complete the requirement or 
request: 990 hours ( about 7.5 minutes 
per respondent). 


7. Abstract: This form is utilized by 
individual members of the public 
requesting reproduction of publicly 
available documents in NRC 
Headquarters’ Public Document Room. 
Copies of the form are utilized by the 


reproduction contractor to accompany 


the orders and are then discarded. 


Submit, by October 31, 2006, 
comments that address the following 
questions: 


1. Is the proposed collection of 
information necessary for the NRC to 
properly perform its functions? Does the 
information have practical utility? 


2. Is the burden estimate accurate? 


3. Is there a way to enhance the 
quality, utility, and clarity of the 
information to be collected? 

4. How can the burden of the 
information collection be minimized, 
including the use of automated 
collection techniques or other forms of 
information technology? 


A copy of the draft supporting 
statement may be viewed free of charge 
at the NRC Public Document Room, One 
White Flint North, 11555 Rockville 
Pike, Room O-1 F21, Rockville, MD 
20852. OMB clearance requests are 
available at the NRC worldwide Web 
site: http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html. The 
document will be available on the NRC 
home page site for 60 days after the 
signature date of this notice. 


Comments and questions about the 
information collection requirements 
may be directed to the NRC Clearance 
Officer, Brenda Jo. Shelton (T—5 F52), 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555-0001, by 
telephone at 301-415-7233, or by 
Internet electronic mail to 
INFOCOLLECTS@NRC.GOV. 

Dated at Rockville, Maryland, this 23rd day 
of August 2006. 

For the Nuclear Regulatory Commission. 
Brenda Jo. Shelton, 


NRC Clearance Officer, Office of the Chief 
Information Officer. 

[FR Doc. E6—14514 Filed 8-31-06; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


Agency Information Collection . 
Activities: Submission for the Office of 
Management and Budget (OMB) 
Review; Comment Request 


AGENCY: U. S. Nuclear Regulatory 
Commission (NRC). 

ACTION: Notice of the OMB review of 
information collection and solicitation 
of public comment. 


SUMMARY: The NRC has recently 
submitted to OMB for review the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35). The NRC hereby 
informs potential respondents that an 
agency may not conduct or sponsor, and 
that a person is not required to respond 
to, a collection of information unless it 
displays a currently valid OMB control 
number. 

1. Type of submission, new, revision, 
or extension: Extension. 

2. The title of the information 
collection: NRC Form 398: ‘Personal 
Qualification Statement—Licensee’’. 

3. The form number if applicable: 
NRC Form 398. 

4. How often the eollection is 
required: On occasion and every six 
years (at renewal). 

5. Who will be required or asked to 
report: Individuals requiring a license to 
operate the controls at a nuclear reactor. 

6. An estimate of the number of 
annual responses: 1,350 (one each per 
respondent). 

7. The estimated number of annual 
respondents: 1,350 annually. 

8. An estimate of the total number of 
hours needed annually to complete the 
requirement or request: 3,250 (2.4 hours 
per response). 

9. An indication of whether Section 
3507(d), Pub. L. 104-13 applies: Not 
applicable. 

10. Abstract: NRC Form 398 requests 
detailed information that should be 
submitted by a licensing applicant and 
facility licensee when applying for a 
new or renewal license to operate the 
controls at a nuclear reactor facility. 
This information, once collected, would 
be used for licensing actions and for 
generating reports on the Operator 
Licensing Program. 

A copy of the final supporting 
statement may be viewed free of charge 
at the NRC Public Document Room, One. 
White Flint North, 11555 Rockville 
Pike, Room O-1 F21, Rockville, MD 
20852. OMB clearance requests are 
available at the NRC worldwide Web. 
site: http://www.nrc.gov/public-involve/ . 
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doc-comment/omb/index.html. The 
document will be available on the NRC 
home page site for 60 days after the 
signature date of this notice. 

Comments and questions should be 
directed to the OMB reviewer listed 
below by October 2, 2006. Comments 
received after this date will be 
considered if it is practical to do so, but 
assurance of consideration cannot be 
given to comments received after this 
date. John A. Asalone, Office of 
Information and Regulatory Affairs 
(3150-0090), NEOB-10202, Office of 
Management and Budget, Washington, 
DC 20503. 

Comments can also be e-mailed to 
John_A._Asalone@omb.eop.gov or 
submitted by telephone at (202) 395- 
4650. 

The NRC Clearance Officer is Brenda 
Jo. Shelton, 301-415-7233. 

Dated at Rockville, Maryland, this 25th day 
of August, 2006. 

For the Nuclear Regulatory Commission. 


_ Beth C. St. Mary, 


Acting NRC Clearance Officer, ie of 
Information Services. 


[FR Doc. E6—14515 Filed 8-31-06; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


The Ohio State University Notice of 
Acceptance for Docketing of the 
Application and Notice of Opportunity 
for Hearing Regarding Renewal of The 
Ohio State University Research 
Reactor Facility License No. R-75 for 
an Additional 20-year Period; 
Extension of Comment Period 


AGENCY: United States Nuclear 
Regulatory Commission. 


ACTION: Extension of comment period. 


SUMMARY: On August 2, 2006 (71 FR 
43818), the U.S. Nuclear Regulatory 
Commission (NRC) published for public 
comment a Notice of Acceptance for 
Docketing of the Application and Notice 
of Opportunity for Hearing Regarding 
Renewal of the Ohio State University 
Research Reactor. An additional 30 days 
has been added to this Federal Register 
Notice. The date for an applicant to file 
a request for hearing and a petition for 
leave to intervene has been extended to 
October 2, 2006. 


DATES: The comment period has been 
extended and now expires on October 2, 
2006. 

ADDRESSES: Mail Written comments to: 
the Office of the Secretary of the 
Commission, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555- 


0001. Attn: Rulemaking and 
Adjudications Staff. 

Hand delivered comments should also 
be addressed to: the Office of the 
Secretary, Sixteenth Floor, One White 
Flint North, 11555 Rockville Pike, 
Rockville, Maryland, 20852, Attn: 
Rulemaking and Adjudications Staff. 
This should be delivered between 
7:30am and 4:15pm Federal Workdays. 

Certain Documents relating to this 
renewal may be examined at the NRC 
Public Document Room, 11555 
Rockville Pike, Room O1F21, Rockville, 
Maryland, 20852. For more information, 
contact the Public Document Room 
Reference Staff at 1-800-397-4209, or at 
301-415-4737, or by e-mail at 
PDR@NRC.GOV. 


.FOR FURTHER INFORMATION CONTACT: 


Daniel Hughes, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555— 
0001, telephone 301-415-1631, one 
DEH3@NRC.GOV. 

Dated at Rockville, Maryland, this 23rd day 
of August 2006. 

For the Nuclear Regulatory Commission. 
Brian E. Thomas, 
Branch Chief, Research and Test Reactors 


. Branch, Division of Policy and Rulemaking, 


Office of Nuclear Reactor Regulation. 
[FR Doc. E6—-14512 Filed 8-31-06; 8:45 am] 


BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 50-271] 


Vermont Yankee Nuclear Power 
Station; Notice of Withdrawal of 
Application for Amendment to Facility 
Operating License 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
granted the request of Entergy Nuclear 
Operations, Inc. (the licensee) to 
withdraw its December 15, 2004, 
application for proposed amendment to 
Facility Operating License No. DPR-28 
for the Vermont Yankee Nuclear Power 
Station, located in Windham County. 

The proposed amendment would 
have revised the Technical 
Specifications pertaining to control rod 
operability, scram time and control rod 
accumulator technical specification 
surveillance testing requirements. The 
Commissior had previously issued a 
Notice of Consideration of Issuance of 
Amendment published in the Federal 
Register on January 18, 2005 (70 FR 
2889). However, by letter dated August 
10, 2006, the licensee withdrew the 
proposed change. 

For further details with respect to this 
action, see the application for 


amendment dated December 15, 2004, 
as supplemented on December 12, 2005, 
and July 6, 2006, and the licensee’s 
letter dated August 10, 2006, which 
withdrew the application for license 
amendment. Documents may be 
examined, and/or copied for a fee, at the 
NRC’s Public Document Room (PDR), 
located at One White Flint North, Public 
File Area 01 F21, 11555 Rockville Pike 
(first floor), Rockville, Maryland. 
Publicly available records will be 
accessible electronically from the 
Agencywide Documents Access and 
Management Systems (ADAMS) Public 
Electronic Reading Room on the internet 
at the NRC Web site, http:// 
www.nre.gov/reading-rm.html. Persons 
who do not have access to ADAMS or 
who encounter problems in accessing 
the documents located in ADAMS 
should contact the NRC PDR Reference 
staff by telephone at 1-800-397-4209, 
or 301-415-4737 or by e-mail to 
pdr@nrc.gov. 

Dated at Rockville, Maryland, this 28th day 
of August 2006. 

For the Nuclear Regulatory Commission. 
James Shea, 
Project Manager, Plant Licensing Branch I- 
1, Division of Operating Reactor Licensing, 
Office of Nuclear Reactor Regulation. 
(FR Doc. E6—14525 Filed 8-31-06; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 50-482] 


Wolf Creek Nuclear Operating 
Corporation; Notice of Consideration 
of Issuance of Amendment to Facility 
Operating License, Proposed No 
Significant Hazards Consideration 
Determination, and Opportunity fora 
Hearing 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Facility Operating License No. NPF- 
42, issued to Wolf Creek Nuclear 
Operating Corporation (the licensee), for 
operation of the Wolf Creek Generating 
Station, located in Coffey County, 
Kansas. 

The proposed amendment would 
revise Technical Specification (TS) 
3.7.2, “Main Steam Isolation Valves 
(MSIVs),” and TS 3.7.3, “Main 
Feedwater Isolation Valves (MFIVs),” to 
add the associated actuator trains to (1) 
the limiting condition for operation 
(LCO), (2) the conditions, required 
actions, and completion times for the 
LCO, and (3) the surveillance 
requirements. Each MSIV and-MFIV has 
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two actuator trains. The Table of 
Contents for the TSs would be changed 
- to account for the resulting renumbering 
of TS page numbers. 

Before issuance of the proposed 


- license amendment, the Commission 


will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act), and the Commission’s 
regulations. 

The Commission has made a 
proposed determination that the 
amendment request involves no 
significant hazards consideration. Under 
the Commission’s regulations in Title 10 
of the Code of Federal Regulations (10 
CFR), Section 50.92, this means that 
operation of the facility in accordance 
with the proposed amendment would 
not (1) involve a significant increase in 
the probability or consequences of an 
accident previously evaluated; or (2) 
create the possibility of a new or 
different kind of accident from any 
accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. As required by 10 CFR 
50.91(a), the licensee has provided its 
analysis of the issue of no significant 
hazards consideration, which is 
presented below: 


(1) Does the proposed change involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated? 

Response: No. 

The proposed changes to incorporate 
requirements for the MSIV and MFIV 
actuator trains do not involve any design or 
physical changes to the facility, including the 
MSIVs, MFIVs, and actuator trains 
themselves. The design and functional 
performance requirements, operational 
characteristics, and reliability of the MSIVs, 
MFIVs, and actuator trains are thus 
unchanged. There is therefore no impact on 
the design safety function of the MSIVs and 
MFIVs to close (as an accident mitigator), nor 
is there any change with respect to 
inadvertent closure of an MSIV or MFIV (as 
a potential transient initiator). Since no 
failure mode or initiating condition that 
could cause an accident (including any plant 
transient) evaluated per the Updated Safety ~ 

Analysis Report-described safety analyses is 
created or affected, the change cannot 
. involve a significant increase in the 
probability of an accident previously 
evaluated. 

With regard to the consequences of an 
accident and the equipment required for 
mitigation of the accident, the proposed 
changes involve no design or physical 
changes to the MSIVs, MFIVs, or any other 
equipment required for accident mitigation. 
With respect to MSIV and MFIV actuator 
train Completion Times, the consequences of 
an accident are independent of equipment 
Completion Times as long as adequate 
equipment availability is maintained. The 
proposed MSIV and MFIV actuator 
Completion Times take into account the 


redundancy of the actuator trains, only 3 of 
4 MSIVs and MFIVs are assumed to close in’ 
the accident analyses, and are limited in 
extent consistent with other Completion 
Times specified in the Technical 
Specifications. Adequate equipment 
availability would therefore continue to be 
required by the Technical Specifications. On 
this basis, the consequences of applicable, 
analyzed accidents (such as a main steam 
line break) are not significantly impacted by 
the proposed changes. 

Based on all of the above, the proposed 
changes do not involve a significant increase 
in the probability or consequences of an 
accident previously analyzed. 

(2) Does the proposed change create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated? 

Response: No. 

The proposed changes to incorporate 
requirements for the MSIV and MFIV 
actuator trains do not involve any design or 
physical changes to the facility, including the 
MSIVs, MFIVs, and actuator trains 
themselves. No physical alteration of the 
plant is involved, as no new or different type 
of equipment is to be installed. The proposed 
changes do not alter any assumptions made 
in the safety analyses, nor do they involve 
any changes to plant procedures for ensuring 
that the plant is operated within analyzed 
limits. As such, no new failure modes or 
mechanisms that could cause a new or 
different kind of accident from any 
previously evaluated are being introduced. 

Therefore, the proposed change does not 
create the possibility of a new or different 
kind of accident from any accident 
previously evaluated. 

(3) Does the proposed change involve a 
significant reduction in a margin of safety? 

Response: No. 

The proposed change to incorporate 
requirements for the MSIV and MFIV 
actuator trains does not alter the manner in 
which safety limits or limiting safety system 
settings are determined. No changes to 

instrument/system actuation setpoints are 
involved. The safety analysis acceptance 
criteria are not impacted by this change and 
“the proposed change will not permit plant 
operation in a configuration outside the 
design basis. 

Therefore, the proposed change does not 
involve a significant reduction in the margin 
of safety. 


The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 10 CFR 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the 
amendment request involves no 
significant hazards consideration. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. 

Normally, the Commission will not 
issue the amendment until the 


expiration of 60 days after the date of 
publication of this notice. The 
Commission may issue the license 
amendment before expiration of the 60- 
day period provided that its final 
determination is that the amendment 
involves no significant hazards 


- consideration. In addition, the 


Commission may issue the amendment 
prior to the expiration of the 30-day 
comment period should circumstances 
change during the 30-day comment 
period such that failure to act in a 
timely way would result, for example, 
in derating or shutdown of the facility. 
Should the Commission take action 
prior to the expiration of either the 
comment period or the notice period, it 
will publish in the Federal Register a 


_ notice of issuance. Should the 


Commission make a final No Significant 
Hazards Consideration Determination, 
any hearing will take place after 
issuance. The Commission expects that 
the need to take this action will occur 
very infrequently. 

Written comments may be submitted 
by mail to the Chief, Rules and 
Directives Branch, Division of 
Administrative Services, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555— 
0001, and should cite the publication 
date and page number of this Federal 
Register notice. Written comments may 
also be delivered to Room 6D59, Two 
White Flint North, 11545 Rockville 
Pike, Rockville, Maryland, from 7:30 
a.m. to 4:15 p.m. Federal workdays. 
Documents may be examined, and/or 
copied for a fee, at the NRC’s Public 
Document Room (PDR), located at One 
White Flint North, Public File Area O1 
F21, 11555 Rockville Pike (first floor), 
Rockville, Maryland. 

The filing of requests for hearing and 
petitions for leave to intervene is 


_ discussed below. 


Within 60 days after the date of 
publication of this notice, the licensee 
may file a request for a hearing with 
respect to issuance of the amendment to 
the subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written request 
for a hearing and a petition for leave to 
intervene. Requests for a hearing and a 
petition for leave to intervene shall be 
filed in accordance with the 
Commission’s ‘‘Rules of Practice for 
Domestic Licensing Proceedings” in 10 
CFR Part 2. Interested persons should 
consult a current copy of 10 CFR 2.309, 
which is available at the Commission’s 
PDR, located at One White Flint North, 
Public File Area 01F 21, 11555 
Rockville Pike (first floor), Rockville, 
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Maryland. Publicly available records 
will be accessible from the Agencywide 
Documents Access and Management 
System’s (ADAMS) Public Electronic 
Reading Room on the Internet at the 
NRC Web site, http://www.nrc.gov/ 
reading-rm/doc-collections/cfr/. If a 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or a presiding 
officer designated by the Commission or 
by the Chief Administrative Judge of the 
Atomic Safety and Licensing Board 
Panel, will rule on the request and/or 
petition; and the Secretary or the Chief 
Administrative Judge of the Atomic 
Safety and Licensing Board will issue a 
notice of a hearing or an appropriate 
order. 

As required by 10 CFR 2.309, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following general requirements: (1) The 
name, address and telephone number of 
the requestor or petitioner; (2) the 
nature of the requestor’s/petitioner’s 
right under the Act to be made a party 
to the proceeding; (3) the nature and 
extent of the requestor’s/petitioner’s 
property, financial, or other interest in 
the proceeding; and (4) the possible 
effect of any decision or order which 
may be entered in the proceeding on the 
requestors/petitioner’s interest. The 
petition must also identify the specific 
contentions which the petitioner/ 
requestor seeks to have litigated at the 
proceeding. 

Each contention must consist of a 
specific statement of the issue of law or 
fact to be raised or controverted. In 
addition, the petitioner/requestor shall 
provide a brief explanation of the bases 
for the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner/requestor must 
also provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. The 
petition must include sufficient 
information to show that a genuine 
dispute exists with the applicant on a 
material issue of law or fact. 
Contentions shall be limited to matters 
within the scope of the amendment 
under consideration. The contention 


’ must be one which, if proven, would 


entitle the petitioner to relief. A 


petitioner/requestor who fails to satisfy 
these requirements with respect to at 
least one contention will not be 
permitted to participate as a party. 
Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing. ; 
If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
when the hearing is held. If the final 
determination is that the amendment 


- request involves no significant hazards 


consideration, the Commission may 
issue the amendment and make it 
immediately effective, notwithstanding 
the request for a hearing. Any hearing 
held would take place after issuance of 
the amendment. If the final 
determination is that the amendment 
request involves a significant hazards 
consideration, any hearing held would 
take place before the issuance of any 
amendment. 

Nontimely requests and/or petitions 
and contentions will not be entertained 
absent a determination by the 
Commission or the presiding officer of 
the Atomic Safety and Licensing Board 
that the petition, request and/or the 
contentions should be granted based on 
a balancing of the factors specified in 10 
CFR 2.309(c)(1)(i)-(viii). 

A request for a hearing or a petition 


for leave to intervene must be filed by: 


(1) First class mail addressed to the 
Office of the Secretary of the 
Commission, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555-— 
0001, Attention: Rulemaking and 
Adjudications Staff; (2) courier, express 
mail, and expedited delivery services: 
Office of the Secretary, Sixteenth Floor, 
One White Flint North, 11555 Rockville 
Pike, Rockville, Maryland, 20852, 
Attention: Rulemaking and 
Adjudications Staff; (3) e-mail 
addressed to the Office of the Secretary, 
U.S. Nuclear Regulatory Commission, 
hearingdocket@nrc.gov; or (4) facsimile 
transmission addressed to the Office of 
the Secretary, U.S. Nuclear Regulatory 
Commission, Washington, DC, 
Attention: Rulemakings and 
Adjudications Staff at (301) 415-1101, 
verification number is (301) 415-1966. 
A copy of the request for hearing and 
petition for leave to intervene should 


_also be sent to the Office of the General 


Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555- 
0001, and it is requested that copies be 
transmitted either by means of facsimile 
transmission to 301-415-3725 or by e- 


mail to OGCMailCenter@nrc.gov. A copy 
of the request for hearing and petition 
for leave to intervene should also be 
sent to Jay Silberg, Esq., Pillsbury 
Winthrop Shaw Pittman LLP, 2300 N 
Street, NW., Washington, DC 20037, 
attorney for the licensee. 

For further details with respect to this 
action, see the application for 
amendment dated August 25, 2006, 
which is available for public inspection 
at the Commission’s PDR, located at 
One White Flint North, File Public Area 
O1 F21, 11555 Rockville Pike (first 
floor), Rockville, Maryland. Publicly 
available records will be accessible from 
the Agencywide Documents Access and 
Management System’s (ADAMS) Public 
Electronic Reading Room on the Internet 
at the NRC Web site, Attp:// 
www.nre.gov/reading-rm/adams.html. 
Persons who do not have access to 
ADAMS or who encounter problems in 
accessing the documents located in 
ADAMS, should contact the NRC PDR 
Reference staff by telephone at 1-800— 
397-4209, 301-415-4737, or by e-mail 
to pdr@nrc.gov. : 

Dated at Rockville, Maryland, this 28th day 
of August 2006. 

For the Nuclear Regulatory Commission. 
Jack Donohew, 

Senior Project Manager, Plant Licensing 
Branch IV, Division of Operating Reactor 
Licensing, Office of Nuclear Reactor 
Regulation. 

{FR Doc. E6—14511 Filed 8-31-06; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 040-08980] 


Notice of Availability of Environmental 
Assessment and Finding of No 
Significant Impact for License 
Amendment for Heritage Minerals, inc.; 
Manchester Township, NJ 


AGENCY: Nuclear Regulatory 
Commission. 


ACTION: Notice of availability. 


FOR FURTHER INFORMATION CONTACT: 
Marjorie McLaughlin, Project Manager, 
Decommissioning Branch, Division of 
Nuclear Materials Safety, Region I, U.S. 
Nuclear Regulatory Commission, 475 
Allendale Road, King of Prussia, 
Pennsylvania, 19406-1415. Telephone: 
(610) 337-5240; fax number: (610) 337— 
5269; e-mail: mmm3@nrc.gov. 


SUPPLEMENTARY INFORMATION: 
I. Introduction 


The U.S. Nuclear Regulatory 
Commission (NRC) is considering the 


q 
d 
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issuance of a license amendment to 
Materials License No. SMB—1541 issued 
to Heritage Minerals, Inc. (HMI or the 
licensee), to authorize release of the 
NRC-licensed areas of its facility in 
Manchester Township, New Jersey (the 
Heritage site) for unrestricted use and 
license termination, and has prepared - 
an Environmental Assessment (EA) in 
support of this amendment in 
accordance with the requirements of 10 
CFR part 51. Based on the EA, the NRC 
has concluded that a Finding of No 
Significant Impact (FONSI) is 
appropriate. The amendment will be 
issued following the publication of this 
Notice. 


Il. EA Summary 


The purpose of the proposed 
amendment is to allow the release of the 
NRC-licensed areas of the licensee’s 
Manchester Township, New Jersey, 
facility for unrestricted use and license 
termination. HMI was authorized by the 
NRC on January 2, 1991, to possess 
radioactive source materials resulting 
from past minerals processing 
operations at the site. The facility was 
used by HMI and previous owners from 
1973-1989 for the mechanical 
processing of dredged native sand to 
extract various heavy minerals 
(zirconium and titanium). The native 
sand also contained natural uranium 
and thorium, which were concentrated 
in the waste tailings of the processing 
operation. 

The processing operation involved 
two stages, with each stage producing a 
separate tailings waste stream that was 
immediately combined and stockpiled 
on site. In 1987, HMI began reprocessing 
the stockpiled tailings to extract any 
remaining heavy minerals, producing a 
more concentrated combined waste 
stream. This more concentrated waste 
was then further processed by HMI 
starting in 1989. With this further 
reprocessing, HMI also installed a 
process change, by which the waste 
streams from the two stages were no 
longer combined, but were instead 
maintained separate. The resultant 
waste tailings from one stage of this 
process contained a concentration of 
uranium and thorium in excess of 
- 0.05% by weight, meeting the 10 CFR 
part 40 definition of radioactive source 
material (10 CFR 40.4): This 
concentration exceeds the unimportant 
quantity exemption for source material 
stated in 10 CFR 40.13(a), and therefore 
required an NRC license. HMI separated 
the source material from all other waste 
material, and stored this sand within a 
stockpile area that was later enclosed by 
a fence. On March 10, 1989, HMI 
submitted an application for an NRC 


. source material license. Before the 


license was issued, reduced demand 
and price for zircon caused HMI to 
cease processing activities, and no 
additional source material was added. 
On January 2, 1991, the NRC issued 
Materials License No. SMB—1541 
authorizing HMI to possess the 
stockpiled source material and to 
perform decommissioning of the 
impacted areas of the site (two mill 
buildings and the ground beneath the 
stockpile), comprising approximately 
one acre. 

The ground (approximately 287 acres) 
between and surrounding the impacted 
areas contains uranium and thorium 
concentrations that are above 
background but below 0.05% by weight. 
The above-background concentrations of 
source material in these regions resulted 
from staging and regrading waste sands 
from previous (unlicensed) processing 
activities. Because the source material 
concentration of this material is below 
0.05% by weight, it remains exempt 
from NRC regulations, and is not part of 
the license. Removal of this material 
may be required by the State of New 
Jersey. Within this region, however, 
NRC confirmatory surveys identified 
several pockets of material exceeding 
0.05% source material concentration by 
weight. NRC staff determined that these 
pockets were inadvertently formed from 
the staging and grading of the exempt 
material described above. Consequently, 
the staff determined that this material 
was “‘licensable,” in that it met the 10 
CFR part 40 definition of source 
material. The staff required HMI to 
remediate all pockets of licensable 
material in the same manner as the 
licensed material. 

. On March 4, 2005, HMI requested tha 
NRC release the facility for unrestricted 
use. Both mill buildings have been 
demolished and only the concrete pads 
remain. The stockpiled licensed 
material has been disposed and the 
ground beneath the pile excavated. The 
pockets of licensable material identified 
between the impacted areas have also 
been excavated and disposed offsite. 
The HMI has conducted surveys of the 
impacted areas and the remediated 
pockets and provided information to the 
NRC demonstrating these areas meet the 
license termination criteria for 
unrestricted release in its approved 
Decommissioning Plan (DP). HMI’s DP 
was previously noticed in the Federal 
Register on September 1, 1999 (64 FR 
47872-47877), along with a notice of an 
opportunity to request a hearing. 

The 10 CFR 20 Subpart E, “The 
License Termination Rule” (LTR), bases 
termination of NRC licenses and release 
of facilities for unrestricted use on 


meeting residual radioactivity levels 
distinguishable from background, that 
do not result in a Total Effective Dose 
Equivalent (TEDE) to an average 
member of the critical group above 25 
millirem (mrem) per year. The rule was 
a change from past practice, which 
based release of a site for unrestricted 
use on meeting specific concentration- 
based cleanup levels. When the LTR 
was published (62 FR 39088), a 
provision was included in 10 CFR 
20.1401(b)(3) to “grandfather” sites with 
DPs submitted to the NRC before August 
20, 1998, and approved by August 20, 
1999, (the approval date was extended 
to August 20, 2000, for 12 sites, 
including Heritage Minerals, by SECY— 
99—195). Grandfathered sites are 
decommissioned under the criteria in 
their approved DPs, using the previous. 
concentration-based cleanup levels. 
These cleanup standards were 
considered to result in a dose less than 
the public dose limit of 100 mrem/yr, 
specified in 10 CFR 20.1301. 

The NRC staff has prepared an EA in 
support of the proposed action of 
terminating HMI’s Materials License No. 
SMB-1541, and releasing the NRC- 
licensed areas of the Heritage site for 
unrestricted use. The staff evaluated the 
request from HMI and the results of 
their surveys, performed independent, 
confirmatory measurements, and 
performed a quantitative dose 
assessment of the licensed areas. The 
mill pads were modeled with the 
assumption of reuse of the structures for 
residential occupancy. The highest 
resultant TEDE for this scenario is 1.6 
mrem/yr. The stockpile area was 
modeled for a suburban resident, 
resulting in a maximum possible TEDE 


‘of 40 mrem/yr. 


Ill. Finding of No Significant Impact 


The staff has prepared an EA in 
support of the proposed license 
amendment to terminate HMI’s license 
and release the NRC-licensed areas of 
the Heritage site for unrestricted use. 
The staff has found that the radiological 
environmental impacts from the 
proposed action would not exceed the 
public dose limit of 100 mrem/yr. 
Surface and groundwater analyses 
performed at the site confirm that no 
significant radionuclide transport or 
elevated concentrations are occurring in 
the surface water or aquifer system. The 
NRC staff has determined that the 
proposed action would have no impact 
on site geology, ecology, or water. The 
staff has also found that the proposed 
action is procedural in nature because 
HMI has completed all NRC-required 
remediation at the site. On the basis of 
the EA, NRC has concluded that there 


Federal Register/Vol. 71, No. 170/Friday, September 1, 2006 / Notices 


52177 


are no significant environmental 

a impacts from the proposed action of 
: terminating HMI’s license and releasing 
; for unrestricted use the NRC-licensed 

| areas of the Heritage site, and has 

é determined not to prepare an 
-environmental impact statement. 


IV. Further Information 


Documents related to this action, 
including the application for 
amendment and supporting 
documentation, are available 
electronically at the NRC’s Electronic 
Reading Room at http://www.nrc.gov/ 


reading-rm/adams.htmi. From this site, 


- you can access the NRC’s Agencywide 


Document Access and Management 
System (ADAMS), which provides text 
and image files of NRC’s public 
documents. The ADAMS accession 
numbers for the documents related to 
this notice are: 


Summarized document description 


ADAMS 
Accession No. 


stricted Use. 


“Five Options for NRC Approval of Disposal or Onsite Storage of Thorium.or Uranium Wastes From Past Nuclear 


Operations,” dated 10/23/81. 


FC 83-23 “Termination of Byproduct, Source, and Special Nuclear Materials Licenses,” dated 11/4/83 


Letter terminating Heritage plant activities, dated 8/23/90 


Environmental Assessment for the Proposed Termination of U.S. Nuclear Regulatory Commission Materials License 
No. SMB-1541, Issued to Heritage Minerals, Inc. in Manchester Township, New Jersey, and Release for Unre- 


ML062350098 


ML033630718 
ML003745523 


Additional Information for License Application, dated 7/25/90 


ML030370350 
ML030370324 


Environmental Assessment and Finding of No Significant Impact for HMI DP, dated 10/19/99 


HMI Final Status Survey, dated 11/25/01 


ML003721778 
ML021150357 


NRC Confirmatory Survey Report, dated 4/10/02 ........ 


ML021060589 


HMI proposed additional remediation activities, dated 3/10/03 


ML030830547 


HMI amendment to proposed additional remediation activities, dated 5/6/03 


ML031320537 


NRC Confirmatory Survey Phase 2, dated 12/31/03 


HMI proposed final remediation activities, dated 6/30/04 


ML040250070 
ML041910222 


NRC letter accepting proposed final remediation activities, dated 11/17/04 


ML043240049 


HMI Termination Request, dated 3/04/05 


ML050960109 


Soil Sample Results from HMI, dated 2/14/05 . 


MLO50960038 


NJDEP comments on draft HMI EA, dated 7/12/05 


ML052000408 


Dose Assessment for Unrestricted Future Use Scenarios of the HMI site, dated 8/25/05 . 


ML052410061 


If you do not have access to ADAMS 
or if there are problems in accessing the 
documents located in ADAMS, contact 
the NRC Public Document Room (PDR) 

Reference staff at 1-800-397-4209, 301— 

4 415-4737, or by e-mail to pdr@nrc.gov. 

: These documents may a 

5 electronically on the public computers 

; located at the NRC’s PDR, O 1 F21, One | 

: White Flint North, 11555 Rockville 

) Pike, Rockville, MD 20852. The PDR 

ig reproduction contractor will copy 
documents for a fee. 


Dated at King of Prussia, Pennsylvania this 
23rd day of August, 2006. 


(“Act”) granting exemptions from the 
provisions of Sections 2(a)(32) and 
27(i)(2)(A) of the Act and Rule 22c-—1 
thereunder. 


Applicants: Merrill Lynch Life 
Insurance Company (‘‘MLLIC’’), Merrill 
Lynch Life Variable Annuity Separate 
Account A, Merrill Lynch Life Variable 
Annuity Separate Account C, Merrill 
Lynch Life Variable Annuity Separate 
Account D, ML Life Insurance Company 
of New York (‘““MLNY’’), ML of New 
York Variable Annuity Separate 
Account A, ML of New York Variable 


so be viewed 


Annuity Separate Account C, ML of 

Nuclear Regulatory Commission. Variable Annuity Separate 

: Marie Miller, Account D, and Merrill Lynch, Pierce, 
Chief Decommissioning Branch, Divisionof ~ Fenner & Smith Incorporated 

4 Nuclear Materials Safety, Region I. (“MLPF&S”) (except for MLLIC, MLNY, 
[FR Doc. E6—14519 Filed 8-31-06; 8:45 am] and MLPF&S, each a “separate account”’ 
BILLING CODE 7590-01-P and collectively the “Separate 

2 Accounts’’). 


| SECURITIES AND EXCHANGE 
| COMMISSION 


[Rel. No. IC-27468; File No.812-13273] 


4 Merrill Lynch Life Insurance Company, 
et al; Notice of Application 


August 28, 2006. 2 
AGENCY: Securities and Exchange 
Commission (‘‘Commission’’). 
ACTION: 
amended order pursuant to Section 6(c) 
of the Investment Company Act of 1940 


Summary of Application: The 
Applicants request an order amending 
an existing order to permit the recapture 
of amounts applied to purchase 
payments made under certain variable 
annuity contracts. Applicants also 
request that the relief under the order 
extend to any current or future separate 
accounts of Merrill Lynch and their 
successors in interest, which may offer 
or support contracts that are 
substantially similar in all material 
respects to the contracts described in 
the application and to any other NASD 


Notice of application for an 


registered broker/dealers under common 
control with Merrill Lynch, that serves 
as distributor or principal underwriter 
for the contracts. 

Filing Date: The application was filed 
on February 15, 2006, and amended and 
restated on August 24, 2006. 

Hearing or Notification of Hearing: An 
order granting the application will be 
issued unless the Commission orders a 
hearing. Interested person may request a 
hearing by writing to the Secretary of 
the Commission and serving Applicants 
with a copy of the request, personally or 
by mail. Hearing requests should be 
received by the Commission by 5:30 
p-m. on September 25, 2006, and should 
be accompanied by proof of service on 
Applicants, in the form of an affidavit 
or, for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer’s interest, the reason for the 
request, and the issues contested. 
Persons may request notification of a 
hearing by writing to the Secretary of 
the Commission. 

ADDRESSES: Secretary, Securities and 
Exchange Commission, 100 F Street, 
NE., Washington, DC 20549-1090. 
Applicants, c/o Kirsty Lieberman, Esq., 
Merrill Lynch Insurance Group, Inc., 
1300 Merrill Lynch Drive, 2nd Floor, 
Pennington, New Jersey 08534. 

FOR FURTHER INFORMATION CONTACT: 
Robert Lamont, Senior Counsel or Joyce 
M. Pickholz, Branch Chief, Office of 


| 
| 
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Insurance Products, Division of 
Investment Management, at (202) 551— 
6795. 


SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application; the complete application 
may be obtained for a fee from the 
Public Reference Branch of the 
Commission, 100 F Street, NE., 
Washington, DC 20549 (tel. (202) 551- 
8090). 


Applicants’ Representations 


1. The Existing Order (Merrill Lynch 
Life Insurance Company, et al., 
Investment Company Act Release Nos. 
26712 (Dec. 20, 2004) (Notice) (FR Dec. 
28, 2004) and 26726 (Jan. 21, 2005) — 
(Order)), exempts the Applicants with 
respect to certain variable annuity 
contracts described herein (“‘Contracts’’) 
and other variable annuity contracts that 
are substantially similar in all material 
respects to the Contracts, that MLLIC 
and/or MLNY (together, the 
“Companies”’) may issue in the future 
(‘Future Contracts’’), and any other 
separate accounts of the Companies and 
their successors in interest (‘‘Future 
Accounts’’) that support Future 
Contracts, and certain NASD member 
broker-dealers which in the future, may 
act as principal underwriter of such 
contracts (‘“‘Future Underwriters’), from 
the provisions of Sections 2(a)(32) and 
27(i)(2)(A) of the Act and Rule 22c—1 
thereunder, pursuant to Section 6(c) of 
the Act, to the extent necessary to 
permit the recapture of all or a portion 
of the bonus amounts (previously 
attributable to premium payments under 
the bonus class of the Contracts (““XC 
Class”’)) where the bonus amounts were 
applied and a contract owner (“Owner”’) 
(1) returns the Contract during the “‘Ten 
Day Right to Review” period (the ‘‘Free 
Look Period”’); (2) dies within six 
months of receipt and acceptance by 
MLLIC or MLNY of a premium payment 
(unless the Contract is continued under 
the spousal benefit continuation 
option); or (3) surrenders the Contract 
(in full or in part) or the surrender value 
is paid to the Owner within three years 
of receipt and acceptance by MLLIC or 
MLNY of a premium payment (pursuant 
to a bonus recapture schedule). 

2. Applicants now seek to amend the 
Existing Order by changing the current. 
bonus structure. The Applicants 


propose to increase the maximum bonus 


amount percentage during certain 
promotional periods. However, the 
Applicants would continue to recapture 
_ bonus amounts only at the lower 
maximum percentage allowed by the 
Existing Order when an Owner ~ 
surrenders the Contract (in full or in 


part) or the surrender value is paid to 


‘the Owner within three years of receipt 


and acceptance by MLLIC or MLNY of 
a premium payment (pursuant to a 
bonus recapture schedule). The change 
in the bonus structure may provide an 
Owner with an additional bonus 
amount that is not subject to recapture. 
However, when an Owner returns the 
Contract during the Free Look Period or 
dies within six months of receipt and 
acceptance by MLLIC or MLNY of a 
premium payment, then the Applicants 
propose to recapture the entire bonus 
amount. 

3. The Contracts are individual 
flexible premium deferred variable 
annuity contracts issued by the 
Companies through the Separate 
Accounts. The Contracts provide for the 
accumulation of values on a variable 
basis during the accumulation period, 
and provide for a variety of annuity 
settlement options. Certain Contracts 
may be purchased on a non-qualified 
tax basis. Certain Contracts also may be 
purchased and used in connection with 
plans qualifying for favorable federal 
income tax treatment. The Contracts 
currently offer four different charge 
structures, each referred to as a “‘Class.” 
Each Class imposes different surrender 
charges and asset-based insurance 
charges. 

_4. The Owner determines at the time 
of application for a Contract how 
premium payments will be allocated 
among the subaccounts of the applicable 
Separate Account (‘‘Subaccounts”’). The 
Owner generally may allocate premium 
payments to up to 20 of any of the 
available Subaccounts. The Contract 
Value, which is the total value of an 
Owner’s interest in the Contract as of 
the end of the valuation period, will 
vary with the investment performance 
of the Subaccounts selected, and the 
Owner bears the entire risk for amounts 
allocated to the Subaccounts. 

5. During the Free Look Period, an 
Owner has the right to return his or her 
Contract within ten days (or longer if 
required by state law). In those states 
that require the return of premium 
payments in the event of Contract 
cancellation, the Companies will refund 
the greater of all premium payments 
paid into the Contract (less any 
withdrawals) or the Account Value (less 
any bonus amounts) as of the date the 
Owner returns the Contract. The 
Companies will place premium 
payments into a predetermined or 
designated money market Subaccount 
for the first fourteen days following the 
Contract Date. After fourteen days, the 
greater of premium payments or 
Account Value initially required to be 
maintained in the money market 


Subaccount will be reallocated to the 
Subaccounts the Owner selected. 
However, if the Owner elected the Asset 
Allocation Program at the time he/she 
purchased the Contract, then the 
premium payments initially required to 
be maintained in the money market 
Subaccount will be reallocated 
according to the asset allocation model 
the Owner selected. If the Owner has 
not made any withdrawals and the 
Companies have placed premium 
payments in a money market 
Subaccount for the first fourteen days, 
the Companies guarantee they will 
allocate at least the Owner’s premium 
payments to the Subaccounts selected 
by the Owner after the fourteen day 
period, regardless of charges or 
investment performance. The 
Companies reserve the right to : 
discontinue providing this guarantee for 
Contracts issued after a specified date. 

6. In states that permit the return of 
Account Value in the event of Contract 
cancellation, the Companies will refund 
the Account Value (less any bonus 
amounts) as of the date the Owner 
returns the Contract. For Contracts 
issued in California, for Owners who are 
60 years of age or older, the Companies 
will put all premium payments ina — 
money market Subaccount for the first 
35 days following the Contract Date, 
unless the contract owner directs the 
Companies to invest the premiums 
immediately in other Subaccounts. The 
Companies also will not provide the 
guarantee to Contracts issued in 
California for Owners who are 60 years 
of age or older, whose premium 
payments are invested in a money 
market Subaccount. The Companies will 
invest premium payments immediately 
in the Subaccounts the Owner selected 
or according to the composition of the 
asset allocation model the Owner 
selected. The Companies will not 
provide the guarantee discussed above 
to Owners, in states where the 
Companies return Account Value, who 
elect to put their premium payments 
into a money market Subaccount. The 
Companies will not assess surrender 
charges against a Contract returned 
during the Free Look Period. The 
Companies will generally pay the 
refund within seven days after they 
receive the returned Contract. The 
Contract will then be considered void. 
The Companies recapture bonus 
amounts added to the Account Value if 
the Owner returns the Contract during 
the Free Look Period. 

7. During the accumulation period, an 
Owner may transfer Account Value 
among the Subaccounts up to twelve 
times per Contract year without charge. 
An Owner may make additional 
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to a surrender charge. Any amount 
previously withdrawn from the Contract 
during that Contract year will be taken 
into account in determining the ‘‘free 
withdrawal amount” available as of the 
date of the withdrawal request. For the 
purpose of calculating the surrender 
charge, the Companies make 
withdrawals as if gain is withdrawn 
first, followed by premiums. Premium 
payments are assumed to be withdrawn 
on a first-in, first-out (““FIFO’’) basis. 
The surrender charge equals a 
percentage of each premium withdrawn. 
With regard to the XC Class offered 
accumulation period. The minimum > under the Contracts, each premium is 
amount that may be withdrawn is $100, subject to the charge for the applicable 
and at least $5,000 surrender value must period specified below from the date it 
remain in the Contract after a partial is received and accepted by MLLIC or 
withdrawai (and any associated MLNY, as follows: 

surrender charge) is made (except if the 
Guaranteed Minimum Withdrawal 
Benefit is elected in which case the 
minimum surrender value after a partial + Complete years elapsed since 
withdrawal requirement is waived.) If payment of premium 

an Owner surrenders a Contract or takes 
a partial withdrawal, the Companies 
may deduct a surrender charge to 
compensate them for expenses relating 
to the sale of the Contracts, such as 
commissions, preparation of sales 
literature, and other promotional 
activity. Upon partial withdrawal, the 
Companies also may deduct any 
applicable premium taxes. Upon 
surrender, the Companies also will 
deduct any applicable contract fee, 
accrued but uncollected rider charges, 
and applicable premium taxes. The 
surrender charge will be reduced using 


transfers, but the Companies currently 
charge a $25 transfer fee per transfer 
(guaranteed not to exceed $30) after the 
first twelve transfers in a Contract year. 
Currently, the minimum. transfer 
amount is $100 or the total value of the 
Subaccount if less than $100. The 
Account Value remaining in a 
Subaccount after a transfer must be at 
least $100 or MLLIC or MLNY will 
transfer the total value of that 
Subaccount. 

8. The Owner may surrender the 
Contract or make a partial withdrawal 
from Account Value during the 


Surrender 
charge 
percent- 
age (asa 
percent- 
age of the 
premium 
payment) 


0 years .. 
1 year 
2 years 
3 years ... 
4 years 
5 years 
6 years 
7 years 
8 years .... 
9 years 


The Companies recapture all or a 
portion of the bonus amounts added to © 


“ the ‘free withdrawal amount” provided the Account Value if the Owner 


for in the Contract. The free withdrawal 
amount is the portion of any partial 
withdrawal or surrender that is not 
subject to a surrender charge. The free 
withdrawal amount is the greater of: (a) 
10% of the amount of each premium 
subject to a surrender charge (not to inactivity. If no premiums have been 
exceed the amount of each premium received during the prior 24 months (36 
that had not been previously withdrawn months in New York), the total of all 

as of the beginning of the Contract year), premiums paid (less any partial 

less any prior withdrawals during that | withdrawals) is less than $2,000 ($5,000 
Contract year; and (b) the “‘gain” inthe in New York), and the Account Value is 
Contract plus premiums remaining in less than $2,000 ($5,000 in New York), 
the Contract that are no longer subject then the Contract may be terminated. No 


surrenders the Contract or makes a 
partial withdrawal within three years of 
MLLIC’s or MLNY’s receipt and 
.acceptance of a premium payment. 

9. Under certain circumstances, the 
Contract may be terminated due to 


Contract will be terminated solely due 
to negative investment performance. 
Termination for inactivity is treated as 
a surrender for purposes of bonus 
recapture (not applicable if the 
Guaranteed Minimum Withdrawal 
Benefit is elected). Also, partial 
annuitizations would be considered to 
be partial. withdrawals for purposes of 
calculations under the Contract, 
including bonus recaptures. 

10. A Surrender charge will not be 
deducted from payments made under 
any of the death benefits. Upon payment 
of the death benefit, the Companies may 
deduct any applicable premium taxes. 
The Companies will also recapture any 
bonus amounts added to the Account 
Value if the Owner (the first Owner to 
die, if there are Co-Owners, or the first 
Annuitant, if any Owner is not a natural 
person) dies within six months of 
MLLIC’s or MLNY’s receipt and 
acceptance of the corresponding 
premium payment. However, if an 
Owner dies and the Contract is 
continued under the spousal benefit 
continuation option, any bonus amounts 
not previously recaptured will no longer 
be subject to recapture as of the spousal 
continuation date. 

11. If an Owner elects the XC Class 
under the Contracts, then the 
Companies will add a bonus amount to 
the Account Value each time the Owner 
makes a premium payment. With regard 
to an initial premium payment, the 
Companies will apply the 
corresponding bonus amount to an 
Owner’s Account Value on the Contract 
Date. With regard to each additional 
premium payment, the Companies will 
apply a corresponding bonus amount to 
an Owner’s Account Value at the end of 
the valuation period during which that 
premium payment is received and 
accepted at MLLIC’s or MLNY’s Service 
Center. 

12. Under the Existing Order, to 
calculate each bonus amount, the 
Companies allocate the corresponding 
premium payment to one or more bonus 
tiers based on the amount of cumulative 
premium payments made under the 
Contract, as follows: 


_ If cumulative premium payments are: 


Then min- 
imum guar- 
antee bonus 
amount per- 
centage is: 


Then cur- 
rent bonus 
amount per- 
centage is: 


Then max- 
imum bonus 
amount per- 


Less than or equal to $25,000 


45 3.0 


Greater than $25,000 but less than or equal to $125,000 


45 3.0 


Greater than $125,000 but less than or equal to $500,000 


4.5 3.5 


Greater than $500,000 but less than or equal to $1,000,000 


5.5 4.0 


Greater than $1,000,000 


5.5 4.5 


| 
Tier 
centage is: 
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Under the application, the 
Applicant’s propose to change the 
bonus structure as follows: 


Tier 


If cumulative premium payments are: 


Then max- 


imum recap- i 
‘Then max- | ture amount | Then cur- 
imum bonus | percentage | rentbonus | onto, inonse 
amount per- | for with- amount per- | per- 
centage is: | drawals and | centage is: pn os 

surrenders 


is: 


ae Less than or equal to $25,000 


Greater than $125,000 but less than or equal to $500,000 


act Greater than $1,000,000 


Greater than $25,000 but less than or equal to $125,000 RS: 


Greater than $500,000 but less than or equal to $1,000,000 .............. eee 


7.0 5.0 45 3.0 
7.0 5.5 4.5 3.0 
7.0 5.5 45 3.5 
7.0 6.0 5.5 4.0 
7.0 7.0 5.5 4.5 


As is the case under the Existing 
Order, under this proposed structure, 
the Companies may apply different 
bonus percentages to each premium 
payment (unless cumulative premium 
- payments are less than or equal to 
$25,000) by breaking out the payment 
according to the ranges in the above 
table and multiplying the portion of the 
payment allocated to each tier by that 
tier’s current bonus amount percentage. 
However, a premium payment will only 
be allocated to the first tier if 
cumulative premium payments are less 
than or equal to $25,000. If the initial 
premium payment exceeds $25,000, the 
first tier will not apply and the second 
tier will apply to all cumulative 
premiums less than or equal to 
$125,000. For example, an initial 
premium payment of $20,000 would 
receive a current bonus amount of $900 
($20,000 x 0.045 (tier 1)). If the initial 
premium payment is $100,000, the 
current bonus amount would be $4,500 
($100,000 x 0.045 (tier 2)). However, an 
initial premium payment of $700,000 
would receive a current bonus amount 
of $33,500 ($125,000 x 0.045 (tier 2) + 
$375,000 x 0.045 (tier 3) + $200,000 x 
0.055 (tier 4)). No bonus amount will be 
based on a percentage that exceeds the 
maximum bonus amount percentages 
shown in the above table. In addition, 
no subsequent recapture of bonus 
amounts will exceed the maximum 
recapture amount percentages shown in 
the above table (except when an Owner 
dies within six months of a premium 
payment and under the Free Look 
Period). When calculating each bonus 
amount, ‘‘cumulative premium 
payments” do not include bonus ~ 
amounts previously added to Account 
Value. The bonus amount is allocated 
among the Subaccounts in the same 
manner as the corresponding premium 
payment. The Companies may change 
the current bonus amount percentage, 
but it will never be less than the 


minimum guaranteed bonus amount 
percentage listed in the table. 

13. The Companies may offer 
promotional programs with promotional 
rates for XC Class Contracts issued 
within specified periods of time (each, 

a ‘Promotional Period”’). Such 
promotional programs may apply to 
initial and/or subsequent premium 
payments received during the 
Promotional Period. Initial and/or 
subsequent premium payments received 
after the Promotional Period will receive 
the current bonus amount percentage in 
effect at that time. No bonus amount 
applied pursuant to a promotional 
program will be based on a percentage 
that exceeds the maximum bonus 
amount percentages shown in the above 
table. In addition, no subsequent 
recapture of bonus amounts will exceed 
the maximum recapture amount 
percentages shown in the above table 
(except when an Owner dies within six 
months of a premium payment or under 
the Free Look Period). The Companies 
may terminate any promotional 
programs or offer other promotional 
programs at any time in their sole 
discretion. 

14. If the Owner returns the Contract 
during the Free Look Period, then the 
Owner will not receive any portion of 
the bonus amounts (i.e., the Companies 
will ‘‘recapture”’ the full amount of each 
bonus). In the event of the death of the 
Owner (or upon the death of the first 
Owner to die if there are Co-Owners, or 
upon the death of the first Annuitant if 
any Owner is not a natural person), the 
Companies will recapture all remaining 
bonus amounts corresponding to 
premium payments received and 
accepted within the previous six 
months of death. Thus, under the XC 
Class, if an optional guaranteed 

minimum death benefit (““GMDB”) is 
not chosen, the death benefit equals the 
Account Value less any bonus amounts 
credited in the prior six months and less 


uncollected charges. If a GMDB is 
chosen, the death benefit equals the 
greater of the Account Value less any 
bonus amounts credited in the prior six 
months and less uncollected charges or 
the GMDB Base. However, in the event 
the Contract is continued under the 
spousal beneficiary continuation option, 
any bonus amounts not previously 
recaptured will no longer be subject to 
recapture as of the spousal continuation 
date. In the event of partial withdrawal 
or surrender within three years of 
MLLIC’s or MLNY’s receipt and 
acceptance of a premium payment, the 
Companies may recapture all ora | 
portion of the corresponding bonus 
amount based on the bonus recapture 
percentages presented in the following 
schedule: 


Bonus recap- 
ture percent- 
age for surren- 
ders and par- 
tial with- 
drawals up to 
the maximum 
recapture 
amount per- 
centage 


Completed years since re- 
ceipt and acceptance of pre- 
mium payment 


In the event of partial withdrawal or 
surrender within three years of MLLIC’s 
or MLNY’s receipt and acceptance of a 
premium payment, the Companies will 
never exceed the maximum recapture 
amount of the bonus. For example, if an 
Owner makes an initial $10,000 
premium payment, the Companies will 
add a $700 bonus amount to the 
Account Value (assuming the maximum 
7.0% bonus amount percentage). In the 
event of partial withdrawal or 
surrender, if it has been two years since 
the receipt and acceptance of this 
premium payment, then the maximum 


0 
| 
| 
| 
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bonus amount that the Companies will 
recapture is $150 ($10,000 x .050 x .30). 

15. The Companies will recapture any 
bonus amounts subject to recapture 
from the Owner’s Account Value at the 
end of the valuation period during 
which the transaction request is 
received and accepted at MLLIC’s or 
MLNY’s Service Center. For each 
premium payment, the maximum bonus 
amount subject to recapture is equal to 
the applicable bonus recapture 
percentage for surrenders and partial 
withdrawals multiplied by (a) minus (b) 
where: (a) is the premium applied 
multiplied by the maximum recapture 
amount percentage; and (b) is the sum 
of each previously recaptured bonus 
amount attributable to that premium 
payment divided by the bonus recapture 
percentage on the date such amount was 
recaptured. 

16. The Companies will deduct bonus 
amounts subject to recapture based on 
the associated premiums withdrawn 
from the Contract, which are 
determined on a “‘first-in, first out’’ (or 
“FIFO”’) basis. Currently, the Companies 
do not recapture any bonus amounts on 
withdrawals that are within the “‘free 
withdrawal amount.” The Companies 
reserve the right to recapture bonus 
amounts on withdrawals that are within 
the “free withdrawal amount” in the 
future. The amount actually recaptured 
is based on the bonus amount subject to 
recapture multiplied by the ratio of: (i) 
The associated premium payment 
withdrawn that was subject to a 
surrender charge to (ii) The total amount 
of that premium payment remaining in 
the Contract immediately prior to the 
withdrawal that was subject to a 
surrender charge. The Companies will 
deduct any recaptured bonus amounts 
on a pro rata basis from among the 
Subaccounts the Owner is invested in, 
based on the ratio of the Owner’s 
Subaccount value to his or her total 
Subaccount value before the partial 
withdrawal. 

17. If the Companies recapture a 
bonus amount, they will take back the 
bonus amount as if it had never been 
applied. However, the accumulated gain 
or loss on bonus amounts is not subject 
to recapture. Thus, an Owner bears any 
investment loss and retains any 
investment gain attributable to bonus 
amounts. The Companies will not re- 
credit any charges, including asset- 
based insurance charges, imposed on 
bonus amounts subsequently 
recaptured. The Applicants propose to 
amend the Existing Order by increasing . 
the maximum bonus amount percentage 
during certain promotional periods. _ 
However, the Applicants would 
continue to recapture bonus amounts 


only at the lower maximum percentage 
allowed by the Existing Order when an 
Owner surrenders the Contract (in full 
or in part) or the surrender value is paid 
to the Owner within three years of 
receipt and acceptance by MLLIC or 
MLNY ofa premium payment (pursuant 
to a bonus recapture schedule). Thus, 
when an Owner surfenders the Contract, 
the change in the bonus structure would 
provide an Owner with an additional 
bonus amount that is not subject to 
recapture. However, when an Owner 
returns the Contract during the Free 
Look Period or dies within six months 
of receipt and acceptance by MLLIC or 
MLNY of a premium payment, then the 
Applicants propose to recapture the 
entire bonus amount. Thus, under the 
application, even though the Companies 
would increase the maximum bonus 
amount percentage up to 7.0%, the 
bonus amount recaptured would remain 
the same as it is under the Existing 
Order with the exception of the Free 
Look Period and when an Owner dies 
within six months of a premium 
payment. For example, under the 
Existing Order, if the Owner makes a 
premium payment of $10,000, which is 
allocated to Tier 2, he would receive a 
maximum bonus of $550. If the Owner 


surrenders the Contract within one year 


of the Companies’ receipt and 
acceptance of that premium payment, 
the Companies recapture $550, the 
entire bonus amount. Under the 
application, if the bonus amount 
percentage is 7% and the Owner makes 
a premium payment of $10,000 and is © 
in Tier 2, he would receive a maximum 
bonus of $700. If the Owner surrenders 
the Contract within one year of the 
Companies’ receipt and acceptance of 
that premium payment, the maximum 
amount the Companies would be 
permitted to recapture would still be 
$550 (the amount of premium paid 
multiplied by the maximum recapture 
amount percentage allocated to Tier 2). 
Thus, under the application, $150 of the 
bonus would not be subject to recapture 
(except during the Free Look Period and 
when an Owner dies within six months 
of a premium payment as described 
above). If the Owner withdrew the ~ 
premium payment, the recapture would 
still be based on the bonus recapture 
schedule in the Existing Order (which 
recaptures 100% of the maximum 
recapture amount percentage in the first 
year, 65% in the second year, and 30% 
in the last year). 


Applicants’ Legal Analysis 
1. The Applicants request that the 


Commission amend the Existing Order ~ 


and, pursuant to Section 6(c) of the Act, 
grant the exemptions to permit the 


Applicants (1) to recapture all bonus 
amounts attributable to premium 
payments under the Contract’s XC Class 
when an Owner returns the Contract 
during the Free Look Period; (2) to 
recapture all bonus amounts attributable 
to premium payments under the 
Contract’s XC Class when an Owner 
dies within six months of receipt and 
acceptance by MLLIC or MLNY of a 
premium payment (unless the Contract 
is continued under the spousal benefit 
continuation option); or (3) to recapture 
all or a portion of bonus amounts 
attributable to premium payments under 
the Contract’s XC Class when an Owner 
surrenders the Contract (in full or in 
part) or the surrender value is paid to 
the Owner (because the Contract has 
been terminated for inactivity) within 
three years of receipt and acceptance by 
MLLIC or MLNY of a premium payment 
(pursuant to a bonus recapture 
schedule). 

2. Because the provisions may be 
inconsistent with a recapture of bonus 
amounts, the Applicants request 
exemptions for the Contracts described 
herein, and for Future Contracts, from 
Sections 2(a)(32) and 27(i)(2)(A) of the 
Act, and Rule 22c-1 thereunder, 
pursuant to Section 6(c), to the extent 
necessary to recapture the bonus 
amounts. The Applicants seek 
exemptions in order to avoid any 
questions concerning the Contracts’ 
compliance with the Act and rules 
thereunder. The exemptions requested 


herein are necessary or appropriate in 


the public interest and consistent with 
the protection of investors and purposes 
fairly intended by the policy and 
provisions of the Act. 

3. To the extent that the bonus 
amount recapture might be seen as a 
discount from the net asset value, or 
might be viewed as resulting in the 
payment to an Owner of less than the 
proportionate share of the issuer’s net 
assets, the bonus amount recapture 
would trigger the need for relief absent 
some exemption from the Act. Rule 6c- 
8 provides, in relevant part, that a 
registered separate account, and any 
depositor of such account, shall be 
exempt from Sections 2(a)(32), 22(c), 
27(c)(1), 27(c)(2), and 27(d) of the Act 
and Rule 22c-1 thereunder to the extent 
necessary to permit them to impose a 
deferred sales load on any variable 
annuity contract participating in such 
account. However, the bonus amount 
recapture is not a sales load, but a 
recapture of bonus amounts MLLIC or 
MLNY previously attributed to an 
Owner’s premium payments. The 
Companies provide the bonus amounts 
from their general accounts on a 
guaranteed basis. The Contracts are 
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designed to be long-term inve.tment 
vehicles. In undertaking this financial 
obligation, the Companies contemplate 
that an Owner will retain a Contract 
over an extended period, consistent 
with the long-term nature of the 
Contracts. The Companies designed the 
product so that they would recover their 
costs (including the bonus amounts) 
over an anticipated duration while a 
Contract is in force. If an Owner 
withdraws his money during the Free 
Look Period, or a death benefit is. paid, 
or a withdrawal or surrender is made, 
before this anticipated period, the 
Companies must recapture the bonus 
amounts subject to recapture in order to 
avoid a loss. However, if a withdrawal 
or surrender is made, the Companies 
will absorb the loss for the bonus 
amount that exceeds the maximum 
recapture amount percentage. 

4. Applicants submit that the 
recapture of bonus amounts does not 
violate Section 2(a)(32) of the Act. The 
bonus amount recapture provision 
pursuant to the Contract’s XC Class does 
not deprive the Owner of his or her 
proportionate share of the issuer’s 
current net assets. In the case of death 
of the Owner, an Owner will have the 
full right to any bonus amounts not 
previously recaptured six months 
following MLLIC’s or MLNY’s receipt 
and acceptance of the corresponding 
premium payment. In the case of partial 
or full surrender, an Owner’s right to a 
portion of a bonus amount not 
previously recaptured will begin one 
year following MLLIC’s or MLNY’s 
receipt and acceptance of the 
corresponding premium payment, and 
an Owner will have the full right to any 
such remaining bonus amount three 
years following MLLIC’s or MLNY’s 
receipt and acceptance of the 
corresponding premium payment. Until 
that time, the Companies generally 
retain the right and interest in the dollar 
amount of any bonus amounts subject to 
recapture. Thus, when the Companies 
recapture all or a portion of a bonus 
amount, they are only retrieving their 
own assets, and because an Owner does 
not have an interest in the bonus 
amount, such Owner would not be 
deprived of a proportionate share of the 
applicable Separate Account’s assets 
(the issuer’s current net assets) in 
violation of Section 2(a)(32). Therefore, 
such recapture does not reduce the 
amount of the applicable Separate . 
Account’s current net assets an Owner 
would otherwise be entitled to receive. 
However, to avoid uncertainty as to full 
compliance with the Act, the Applicants 
request an exemption from the 
provisions of Sections (2)(a)(32) and 


27(i)(2)(A) to the extent deemed 
necessary to permit them to recapture 

all or a portion of the bonus amounts 
ander the Contracts and Future 
Contracts. 

5. As a result of the bonus amounts 
available under the Contract’s XC Class, 
an Owner who made an initial premium 
payment of $10,000 in the first Contract 
year could be viewed as having an 
Account Value of $10,450 before any 
earnings accrued. The Companies’ 
addition of bonus amounts might 
arguably be viewed as resulting in an 
Owner purchasing a redeemable 
security for a price below the current 
net asset value. Further, by recapturing 
the bonus amounts, the Companies 
might arguably be redeeming a 
redeemable security for a price other 
than one based on the current net asset 
value of the applicable Separate 
Account. 

6. Applicants argue that an Owner’s 
interest in his or her Account Value 
would always be offered at a price based 
on the net asset value next calculated 
after receipt of the order. The granting 
of bonus amounts does not reflect a 
reduction of that price. Instead, the 
Companies will purchase with their 
own general account assets an interest 
in the applicable Separate Account 
equal to the bonus amounts. Because the 
bonus amounts will be paid out of 
MLLIC’s or MLNY’s assets, not the 
applicable Separate Account’s assets, no 
dilution will occur as a result of the 
bonus amounts. 

7. Applicants submit that the 
recapture of bonus amounts does not 
involve either of the two harms that the 
Commission intended to eliminate or 
reduce with Rule 22c-1. The 
Commission’s stated purposes in 
adopting Rule 22c-1 were to avoid or 
minimize: (1) Dilution of the interests of 
other security holders; and (2) 
speculative trading practices that are 
unfair to such holders. These two 
concerns were the result of backward 
pricing, the practice of basing the price 
of a mutual fund share on the net asset 
value per share determined as of the 
close of the market on the previous day. 
Backward pricing allowed investors to 
take advantage of increases or decreases 
in net asset value that were not yet 
reflected in the price, and thereby the 
values of outstanding mutual fund 
shares were diluted. 

8. According to Applicants, the 
proposed recapture of bonus amounts 
under the Contracts does not pose such 
threat of dilution. The bonus amount 
recapture will not alter an Owner’s net 
asset value. The Companies will 

determine an Owner’s surrender value 
(an amount equal to the Account Value 


reduced by any charges (including the 
surrender charge) and increased by any 
credits applied upon surrender) under a 
Contract in accordance with Rule 22c- 
1 on a basis next computed after receipt 
of an Owner’s request for surrender 
(likewise, the calculation of death 
benefits and annuity payment amounts 
will be in full compliance with the 
forward pricing requirement of Rule 
22c—1). The amount recaptured will 
equal all or a portion of bonus amounts 
that MLLIC or MLNY paid out of its 
general account assets. It is not 
administratively feasible to track the 
bonus amount in the Separate Accounts 
after the Companies apply the bonus. As 
a result, the asset-based charges 
applicable to the Separate Accounts will 
be assessed against the entire amount 
held in the Separate Accounts, 
including the bonus amount, during the 
time the bonus amount is subject to 
recapture. During this time, the 
aggregate asset-based charges assessed 
against.an Owner’s Account Value will 
be higher than those that would be 
charged if the Owner’s Account Value 
did not include the bonus amount, but 
the increment will obviously be only a 
small percentage of the bonus amount. 
On the other hand, an Owner will retain 
any investment benefit from the bonus 
amount. Although an Owner will retain 
any investment gain attributable to the 
bonus amounts, the Companies will 
determine the amount of such gain on 
the basis of the current net asset value - 
of the Subaccount. Thus, no dilution 
will occur upon the recapture of bonus - 
amounts. 

9. Further, the other harm that Rule 
22c—1 was designed to address 
(speculative trading practices calculated 
to take advantage of backward pricing) 
will not occur as a result of MLLIC’s or 
MLNY’s recapture of a bonus amount. 
Variable annuities are designed for long- 
term investment, and by their nature, do 
not lend themselves to the kind of 
speculative short-term trading that Rule 
22c—1 was designed to prevent. More to - 
the point, the bonus recapture simply 
does not create the opportunity for 
speculative trading. 

10. Applicants assert that rule 22c—1 
should have no application to a bonus 
amount, as neither of the harms that 
Rule 22c—1 was designed to address are 
present in the recapture of bonus 
amounts. However, to avoid uncertainty 
as to full compliance with the Act, the 
Applicants request an exemption from 
the provisions of Rule 22c-1 to the 
extent deemed necessary to permit them 
to recapture bonus amounts available 
through the XC Class under the 
Contracts and Future Contracts. 
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11. Applicants submit that the bonus 
amount provisions are generally 
beneficial to Owners. The recapture 
provisions temper this benefit 
somewhat, but only if an Owner 
redeems his or her money under the 
circumstances described herein. While 
there would be a small downside in a 
declining market where an Owner 
would bear any losses attributable to the 
bonus amounts up to the maximum 
recapture amount percentage, it is the 
converse of the benefits an Owner 
would receive on the bonus amounts in 
a rising market. As any earnings on 
bonus amounts applied would not be 
subject to recapture and thus would be 
immediately available to an Owner, 
likewise any losses on bonus amounts 
would also not be subject to recapture 
and thus would be immediately 
available to an Owner. The bonus 
amount recapture provision does not 
diminish the overall value of the bonus 
amounts. 

12. MLLIC’s or MLNY’s recapture of 
bonus amounts is designed to prevent 
anti-selection against it. The risk of anti- 
selection would be that an Owner could 
make significant premium payments 
into the Contract solely in order to 
receive a quick profit from the bonus 
amounts. By recapturing the bonus 
amounts, the Companies protect 
themselves against the risk that an 
Owner will make such large premium 
payments, receive the bonus amounts, 
and then withdraw his or her money 
from the Contract. The Companies 
generally protect themselves from this 
kind of anti-selection, and recover their 
costs in situations where an Owner 
withdraws his or her money early in the 
life of a Contract, by imposing a 
surrender charge. However, where an 
Owner withdraws his money during the 
Free Look Period or a death benefit is 
paid, the Companies do not apply this 
charge. 

13. The Applicants seek relief herein 
not only for themselves with respect to 
the support of the Contracts, but also 
with respect to Future Accounts or 
Future Contracts described herein. The 
Applicants represent that the terms of 
the relief requested with respect to any 
Contracts or Future Contracts funded by 
the Separate Accounts or Future 
Accounts are consistent with the 
standards set forth in Section 6(c) of the 
Act and Commission precedent. The 
Commission has previously granted 
class relief (from certain specified 
provisions of the Act for separate 
accounts that support variable annuity 
contracts) that is materially similar to 
the relief described in the application. 

14. In addition, the Applicants seek 
relief herein with respect to Future 


Underwriters (i.e., a class consisting of 
NASD member broker-dealers that may 
also act as principal underwriter of the 
Contracts and Future Contracts). The 
Commission has regularly granted relief 
to “future underwriters” that are not 
named, and are not affiliates of the 


-applicants. The Applicants represent 


that the terms of the relief requested 
with respect to any Future Underwriters 
are consistent with the standards set _ 
forth in Section 6(c) of the Act and 
Commission precedent. 


15. Applicants argue that without the 
requested class relief, exemptive relief 
for any Future Account, Future 
Contract, or Future Underwriter would 
have to be requested and obtained 
separately. These additional requests for 
exemptive relief would present no 
issues under the Act not already 
addressed herein. If the Applicants were 
to repeatedly seek exemptive relief with 
respect to the same issues addressed 
herein, investors would not receive 
additional protection or benefit, and 
investors and the Applicants could be 
disadvantaged by increased costs from 
preparing such additional requests for 
relief. The requested class relief is 
appropriate in the public interest 
because the relief will promote 
competitiveness in the variable annuity 
market by eliminating the need for the 
Companies to file redundant exemptive 
applications, thereby reducing 
administrative expenses and 
maximizing efficient use of resources. 
Elimination of the delay and the 
expense of repeatedly seeking 
exemptive relief would, the Applicants 
opine, enhance the Applicants’ ability 
to effectively take advantage of business 
opportunities as such opportunities 
arise. The Applicants’ request for class 
exemptions is necessary or appropriate 
in the public interest and consistent 
with the protection of investors and the 
purposes fairly intended by the policy 
and provisions of the Act, and that an 
order of the Commission including such 


‘class relief, should, therefore, be 


granted. Any entity that currently 
intends to rely on the requested 
exemptive order is named as an 
Applicant. Any entity that relies upon 
the requested order in the future will 
comply with the terms and conditions 
contained in the application. 


Conclusion 


Applicants submit that their request 
for an amended order meets the 
standards set out in Section 6(c) of the 
Act and that an order amending the 
Existing Order should, therefore, be 
granted. 


For the Commission, by the Division of 
Investment Management, under delegated 
authority. 


Nancy M. Morris, 

Secretary. 
[FR Doc. E6—14538 Filed 8-31-06; 8:45 am] 
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August 28, 2006. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘“‘Act’’) 1 and Rule 19b—4 thereunder,? 
notice is hereby given that on February 
7, 2005, the Boston Stock Exchange, Inc. 
(“BSE” or ‘““Exchange’’) filed with the 
Securities and Exchange Commission 
(“Commission”) the proposed rule 
change as described in Items I, II, and 
Ill below, which items have been 
prepared by the Exchange. The 
Exchange filed Amendment No. 1 to the 
proposed rule change on July 7, 2006, 
and Amendment No. 2 on August 18, 
2006.2 The Commission is publishing 
this notice to solicit comments on the 
proposed rule change, as amended, from 
interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The Exchange seeks to amend and ~ 
make additions to its minor rule 
violation plan (‘““MRVP’’). The text of the 
proposed rule change is available on the 
Exchange’s Web site (http:// 
www.bostonstock.com/legal/ 
index.html), at the Exchange’s principal 
office, and at the Commission’s Public 
Reference Room. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concérning the purpose of, and basis for, 
the proposal, and discussed any 
comments it received on the proposed 
rule change. The text of these statements 


115 U.S.C. 78s(b)(1). 

217 CFR 240.19b—4. 

3 Amendment No. 1 replaced and superseded the _ 
original filing, and Amendment No. 2 superseded 
and replaced Amendment No. 1. 
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may be examined at the places specified 
in Item IV below. The Exchange has 
prepared summaries, set forth in 
Sections A, B, and C below, of the most 
significant aspects of such statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


The proposal modifies BSE Rule 
Chapter XXX (‘‘Disciplining of 
Members—Denial of Membership’’) and 
BSE Rule Chapter XXXIV (‘Minor Rule 
Violations”’) in several areas. Most 
notably, the Exchange proposes adding 
to BSE Rule Chapter XXX new language 
setting forth “Principal Considerations 
in Determining Sanctions.” In addition, 
the Exchange proposes moving its 
Acceptance Waiver and Consent 
Procedures (‘““AWC’’) from BSE Rule 
-Chapter XXXIV to BSE Rule Chapter 
XXX. The Exchange also proposes 
adding to BSE Rule Chapter XXX a “‘late 
charge” where a member fails to pay a 
fine on a timely basis. Also, BSE 
proposes clarifying language and 
restructuring of the fine levels of several 
existing rule violations listed in the 
MRVP, as well as the addition of a new 
paragraph addressing violations of the 
Exchange’s rules governing the 
Intermarket Trading System (“ITS”). 
Each of these changes is discussed 
below. 

The Exchange proposes three changes 
to BSE Rule Chapter XXX. First, the 
Exchange proposes new language setting 
forth “Principal Considerations in 
Determining Sanctions” by providing a 
list of factors to be considered when 
determining whether sanctions should 
be imposed. The purpose is to provide 
factors that should be considered in 
conjunction with the imposition of 
sanctions. The Exchange recognizes, as 
other exchanges have, that mitigating 
factors may exist in certain instances, 
and those circumstances should be 
considered when determining whether 
sanctions should be imposed. Second, 

the Exchange proposes moving the AWC 
currently provided in the MRVP to the 
Exchange’s formal disciplinary 
procedures (BSE Rule Chapter XXX).4 
When the AWC was initially proposed, 
the intent and application was for the 
AWC to apply to all disciplinary 
matters, not just minor rule violations. 
Therefore, the current placement has 
caused some confusion. In addition, the 
Exchange proposes to change the 
references to the “Chief Regulatory 
Officer” found in the original AWC to 
the “General Counsel or his/her 


4 See proposed BSE Rule Chapter XXX, Section 
10. 


delegatee.”’ 5 Third, the Exchange 
proposes to provide a late charge where 
a member fails to pay a fine or fee on 

a timely basis.® 


Furthermore, the Exchange proposes a 
number of changes to its MRVP. In 
Section 2(c) of BSE Rule Chapter XXXIV 
(Failure to Display Limit Orders), 
Section 2(f) (Floor Order Facilitation), 
Section 2(n) (Failure to Designate an 
Order (PPS)), and Section 2(0) (Dealings 
Outside of Exchange Operating Hours), 
the Exchange proposes to restructure the 
fine levels resulting from violations. The 
Exchange proposes to increase some of 
the fine amounts and provide for their 
application through a defined number of 
violations. Also, because existing 
Section 1 of BSE Rule Chapter XXXIV 
provides for formal disciplinary action 
at the discretion of the Exchange at any 
level of offense, the Exchange is not 
precluded from proceeding with more 
stringent action at any point, regardless 
of the listed fine levels. The Exchange 
represents that it is structuring its fines 
to address repeat offenses, so that fine 
levels increase as the number of offenses 
increase. 


In Section 2(j) of BSE Rule Chapter 
XXXIV, the Exchange proposes 
adjusting the fine levels for short sale 
violations to increase as the number of 
violations increase and providing that 
offenses in excess of ten, over a 12- 
month rolling period, would result in 
formal disciplinary action. In so doing, 
the Exchange believes that the proposed 
change provides progressively 
significant punitive measures for short 
sale rule violations. 


The Exchange also proposes the 
addition of a new MRVP provision 
establishing sanctions for violations of 
the Exchange’s rules governing ITS. In 
the past, the Exchange has levied fines 
on its member specialists under Section 
2(f) of BSE Rule Chapter XXXIV for the 
failure to execute valid ITS 
commitments. Now, in proposed 
Section 2(p) of BSE Rule Chapter 
XXXIV, the Exchange seeks to identify 
the failure to execute valid ITS 
commitments as its own specific 
offense, rather than continuing to 
enforce compliance through a broader 
“catch-all” provision of its MRVP. The 
Exchange believes that this new 
provision would impose liability for 
each violation, with progressively 
significant penalties as the number of 
violations increases. 


5 The Exchange has recently undergone a 
restructuring. The General Counsel is now a 
member of the BSE Regulatory Department. 

6 See proposed BSE Rule Chapter XXX, Section 
24. 


2. Statutory Basis 


The Exchange believes that the 
proposed rule change, as amended, is 
consistent with Section 6(b)(5) of the 


-Act7 in that it is designed to promote 


just and equitable principles of trade, to 
foster cooperation and coordination 
with persons engaged in regulating 
securities transactions, to remove 
impediments to perfect the mechanism 
of a free and open market and a national 
market system and, in general, to protect 
investors and the public interest. 


B. Self-Regulatory Organization’s _ 
Statement on Burden on Competition 


The Exchange does not believe that 
the proposed rule change, as amended, 
would impose any burden on 
competition that is not necessary or 
appropriate in furtherance of the 
purposes of the Act. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 


No written comments were either 
solicited or received. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve such proposed 
rule change,or 

(B) Institute proceedings to determine 
whether the proposed rule.change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing, 
including whether the proposal, as 
amended, is consistent with the Act. 
Comments may be submitted by any of 


. the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

e Send an e-mail to rule- 
comients@sec.gov. Please include File 
Number SR-BSE-2005-09 on the 
subject line. 


715 U.S.C. 78f(b)(5). 
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Paper Comments 


e Send paper comments in.triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
Station Place, 100 F Street, NE., 
Washington, DC 20549-1090. 


‘All submissions should refer to File No. 


SR-BSE-2005-09. This file number 
should be included on the subject line 
if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 


_ change that are filed with the 


Commission, and all written 
communications relating to the 
proposed rule changes between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the BSE. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File No. 
SR-BSE-2005-—09 and should be 
submitted on or before September 22, 
2006. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.® 


Nancy M. Morris, 

Secretary. 

[FR Doc. E6—14530 Filed 8-31-06; 8:45 am] 
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Stock Exehange, Inc.; Order Granting 
Approval of Proposed Rule Change . 
and Amendment Nos. 1 and 3 Thereto 
and Notice of Filiag and Order 
Granting Accelerated Approval to 
Amendment No. 5 To Create a New 
Electronic Trading Facility, the Boston 
Equities Exchange (“‘BeX’’), To Be 
Operated by BSX Group, LLC 


August 25, 2006. 
I. Introduction 


On May 5, 2006, the Boston Stock 
Exchange, Inc. (““BSE” or “‘Exchange”’) 
filed with the Securities and Exchange 
Commission (“Commission’’), pursuant 
to Section 19(b)(1) of the Securities 
Exchange Act of 1934, as amended 
(‘‘Act’’),1 and Rule 19b—4 thereunder,? a 
proposed rule change relating to the 
creation of a new electronic trading 
facility, the Boston Equities Exchange 
(‘““BeX’’), which is owned and will be 
operated by BSX Group, LLC (‘“BSX”’). 
On June 1, 2006, the BSE filed 
Amendment No. 1 to the proposed rule 
change. On June 15, 2006, the BSE filed 
Amendment No. 3 to the proposed rule 
change.* The proposed rule change, as 
amended, was published for comment 
in the Federal Register on June 29, 
2006.5 The Commission received no 
comments regarding the proposal, as 
amended. On August 25, 2006, the BSE 
filed Amendment Nos. 4 and 5 to the 
proposed rule change:® This order 
approves the proposed rule change, as 
amended, grants accelerated approval to 


115 U.S.C. 78s(b)(1). 

217 CFR 240.19b—4. 

3 Amendment No. 1 superseded and replaced the 
original filing in its entirety. Amendment No. 2 was 
withdrawn by BSE on June 9, 2006. 

4 Amendment No. 3 superseded and replaced the 
original filing and Amendment No. 1 in their 
entirety. 

5 See Securities Exchange Act Release No. 54035 
(June 22, 2006), 71 FR 37135. 

6 Amendment No. 5 replaced Amendment No. 4, 
which was withdrawn due to a technical problem 
in transmission: In Amendment No. 5, the BSE 
made changes to the proposed rule change to clarify 
its discussion of the BSX Operating Agreement and 
correct several inconsistencies between the 
description of the BSX Operating Agreement and 
the agreement’s text. In addition, Amendment No. 
5 amended proposed Section 6 of Chapter XVIII of 
the BSE Rules to align the cure period for a 
violation of the Ownership Concentration Limit 
with that contained in Section 8.5(b) of the BSX 
Operating Agreement. Amendment No. 5 also 
updated Schedule 2 of the BSX Operating 
Agreement to provide current information on the 
ownership interests of the BSX Members, and made 
other technical, non-substantive changes to the 
proposed rule change. 


Amendment No. 5 to the proposed rule 
change, and solicits comments from 


interested persons on Amendment No. 
5. 


Il. Description of the Proposal 
A. Overview 


The Exchange proposes to establish a 
new electronic trading facility,” BeX, for 
the use of BSE members, including the 
new Category of ‘Electronic Access 
Members” (““EAMs’’),® and their 
customers. BeX is owned and will be 
operated by BSX, of which the Exchange 
is currently a majority owner. The 
Exchange seeks the Commission’s 
approval of the proposed governance 
structure of BSX as reflected in the 
amended and restated operating 
agreement of BSX° (““BSX Operating 
Agreement’”’),!° and changes to its 
Constitution to provide for EAMs and to 
its Constitution and rules to further . 
transfer and ownership provisions of the 
BSX Operating Agreement. Separately, 
the Commission is approving the 
trading rules governing the first phase of 
the BeX trading system."! 


7 Pursuant to Section 3(a)(2) of the Act, the term 
“facility” when used with respect to an exchange, 
includes “its premises, tangible or intangible 
property whether on the premises or not, any right 
to the use of such premises or property or any 
service thereof for the purpose of effecting or 
reporting a transaction on an exchange (including, 
among other things, any system of communication 
to or from the exchange, by ticker or otherwise, 
maintained by or with the consent of the exchange), 
and any right of the exchange to the use of any 
property or service.” 15 U.S.C. 78c(a)(2). 

8 The term “EAMs’” is used herein to signify both 
Electronic Access Members and Electronic Access 
Memberships, as applicable. 

® The rules of an exchange, as defined in Section 
3(a)(27) of the Act, 15 U.S.C. 78c(a)(27), include the 
constitution of the exchange, its articles of 
incorporation, bylaws, and rules. Thus, any changes 
to these BSE instruments need to be filed pursuant 
to Section 19(b) of the Act and Rule 19b—4 
thereunder. The operating agreement of the BSX is 
the organizational document of BSX, not the BSE. 
Nevertheless, certain provisions in agreements of 
this nature may be deemed the rules of an exchange 
when they are the stated policies, practices, and 
interpretations, as defined in Rule 19b—4 under the 
Act, of the exchange. Any proposed rule or any 
proposed change in, addition to, or deletion from 
any such rules of an exchange must be filed 
pursuant to Section 19(b) of the Act and Rule 19b— 
4 thereunder. 

10 Unlike a corporation’s charter or bylaws, the 
BSX Operating Agreement is a signed contract 
among the Members of BSX. These Members are 
currently the-sole owners, or “‘unitholders,”’ of BSX. 
While ownership interests in a corporation are 
generally referred to as ‘‘shares” or “stock,” 
ownership interests in an LLC are referred to as 

“units.” See infra note 16 and accompanying text 
for a definition of “Member,” as used in the BSX 
Operating Agreement. 

11 See Securities Exchange Act Release No. 54365 
(August 25, 2006). The Commission notes that the 
BSE has filed another proposed rule change setting 
forth proposed rules to implement the second phase 
of BeX and to comply with the Commission’s 
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Under various agreements between 

BSE and BSX, BSX would operate BeX 

_ as a facility of the BSE. All the assets 
and liabilities that solely support the 
equities trading business of the BSE 
would be transferred to BSX. Upon 
restructuring, however, the BSE would 
continue to be the self-regulatory 
organization (““SRO’’) for the equities 
business that will be operated on BeX.1!2 
All the proposed changes to facilitate 
this restructuring have been set forth in 
the BSX Operating Agreement and 
would be reflected in the changes to the 
Exchange’s Constitution and a related 
provision in the Exchange’s Rules of the 
Board of Governors (‘‘BSE Rules’’). The . 
Exchange also proposes to amend its 
Constitution and the BSE Rules to create 
a new category of BSE members to be 
known as EAMs. EAMs would be 
entitled to trade equity securities on 
BeX without purchasing a seat on the 
Exchange. BSE Members have approved 
the proposed changes to the 
Constitution. _ 

The Exchange believes that by 
restructuring the control of its equities 
business as a limited liability company 
with business control and management 
by the directors and officers of BSX, the 
new entity would have greater 
flexibility to build and execute 
approaches designed to improve its 
competitive position, including the 
development of strategic relationships. 
Furthermore, the Exchange anticipates 

_ that by restructuring so that a separately 
controlled organization is responsible 
for the operation of its equities business, 
the management of BSX will be better 
able to respond quickly to competitive 
pressures and to make changes to the 
operation as market conditions warrant. 
The Exchange indicated that the 
proposed BSX structure would be 
substantially the same as that which the 
Exchange has established for its options 
trading business,13 except that the BSE, 
rather than a wholly-owned subsidiary 
such as BOXR, directly would regulate 
the Exchange’s equities trading 


Regulation NMS under the Act, which the 
Commission has published for comment. See 
Securities Exchange Act Release No. 54291 (August 
8, 2006), 71 FR 47264 (August 16, 2006) (File No. 
SR-BSE-2006-30). 

12 The BSE states that the proposed restructuring 
would not affect the Boston Options Exchange 
facility (“BOX Market”) which is controlled by the 
Boston Options Exchange Group, LLC (““BOXG”). 
The BSE is a founding member and part owner of 
the BOXG, and the BOX Market is regulated by 
Boston Options Exchange Regulation, LLC 
(“BOXR”), a wholly-owned subsidiary of the BSE 
to which the BSE has delegated regulatory oversight 
authority for the BOX Market. 

13 See Securities Exchange Act Release Nos. 
49067 (January 13, 2004), 69 FR 2761 (January 20, 
2006) and 49065 (January 13, 2004), 69 FR 2768 
(January 20, 2004). 


business. The Exchange also believes 
that by conferring trading privileges on - 
EAMs that donot bear the costs of seat 
ownership, it can increase the revenue 


“of its equities business. 14 


B. Current Ownership and Control of 
BSX 


According to the Exchange, BSX will 
be run by its management with limited 
policy direction by BSE members. BSX 
will be controlled by its own board of 
directors (‘‘BSX Board”), which would 
be responsible for the commercial 
governance of BeX, subject at all times 
to BSE’s overriding regulatory 
responsibility. Currently, there are six 
unitholders who have a direct 
controlling interest in BSX: the BSE 
(approximately 58.33 percent); and 
Citigroup Financial Strategies Inc. 
(‘Citi’), Credit Suisse First Boston Next 
Fund Inc. (‘‘CSFB’’), LB 1 Group, Inc. 
(‘“Lehman’’), Fidelity Global Brokerage 
Group, Inc. (‘Fidelity’), and Merrill 
Lynch L.P. Holdings Inc. (“Merrill’’) 
(each approximately 8.33 percent). 
There are currently no other unitholders 
in BSX. These six unitholders are 
termed the “Founding Members’”’ of 
BSX. 


C. Changes in Ownership of BSX 


Section 8.1(a) of the BSX Operating 
Agreement provides that, except in 
certain limited circumstances, no 


‘person may directly or indirectly 


transfer any units, or any rights arising 
from the ownership of units, without 
the prior approval of the board of 
directors of BSX (the ‘‘BSX Board’’).15 
To be eligible for such approval, the 
proposed transferee must: (1) Have 
sufficient financial assets to support 
such a transfer; (2) be able to carry out 
its duties to BSX as a Member '© under 


14 The Exchange has represented that it intends to 
keep fees imposed upon EAMs consistent with the 
applicable fees imposed upon non-EAMs and that 
it intends to file with the Commission a separate 
tule filing to address all fees related to the BeX 
trading system, including EAM and non-EAM fees. 

15 As defined in Section 8.1(a) of the BSX 
Operating Agreement, the term “Transfer’’ 
(“‘transfer’” as used herein) means: to transfer, 
dispose of, sell, lend, pledge, hypothecate, 
encumber, assign, exchange, participate, 
subparticipate, or otherwise transfer in any manner. 
As defined in Section 1.1 of the Agreement the term 
“Person” (“person’’ as used herein when used with 
respect to provisions in the Agreement) means: an 
individual, corporation, association, general or 
limited partnership, organization, business, firm, 
limited liability company, joint venture, trust, 
estate, or other entity, association, or organization, 
whether constituting a legal entity or not. 

16 Section 1.1 of the BSX Operating Agreement 
defines a “Member,” in brief, as each person 
admitted and named as a Member on Schedule 2 
of the Operating Agreement (which currently lists 
the Members as BSE, Citi, CSFB, LB 1, Fidelity, and 
Merrill), and any person admitted to BSX as an j 
additional or substitute member as provided by the 


the BSX Operating Agreement (‘‘BSX 
Member’’), if admitted; and (3) be under 
no regulatory or governmental 
disqualification. 

Section 8.1(b) provides, in addition, 
that a person (other than an affiliate of 
an existing BSX Member 17) shall be 
admitted to the BSX as an additional or . 
substitute BSX Member only upon that 


" person’s execution of a counterpart of 


the BSX Operating Agreement to 
evidence its written acceptance of the 
terms and provisions of the Agreement, 
and acceptance thereof by resolution of 
the BSX Board, which may be given or 
withheld in the sole discretion of the 
BSX Board; and approval of the BSX 
Board. 18 

Section 8.4(a), among other things, 
provides that no transfer of any units 
may take place if the transfer is 
prohibited by the BSX Operating 
Agreement or any State, Federal or 
provincial securities laws. Section 8.4(c) 
provides that any transfer of units that 
contravenes Article 8 of the Operating 


agreement. The definition makes explicit that a 
transferee or assignee (including the personal 
representatives of a Member) of a limited liability 
company interest in BSX shall not be a BSX 
Member, and that no transferee or assignee (except 
as specifically provided with respect to BSE) other 
than a duly admitted BSX Member shall have any 
right whatsoever to vote or consent to any action 
with respect to BSX unless and until the transferee 
or assignee is admitted as a BSX Member in 
accordance with the provisions of the Agreement. 

17 As ‘defined in Section 1.1 of the BSX Operating 
Agreement, “‘Affiliate” (“‘affiliate’’ as used herein) 
means, with respect to any person, any other person 
controlling, controlled by or under common control 
with, that person. As used in this definition, the 
term “‘control’’ means the possession, directly or 
indirectly, of the power to direct or cause the 
direction of the management and policies of a 
person, whether through the ownership of voting 
securities, by contract, or otherwise. A person is 
presumed to control any other person, if that 
person: (i) Is a director, general partner, or officer 
exercising executive responsibility (or having 
similar status or performing similar functions); (ii) 
directly or indirectly has the right to vote 25 
percent or more of a class of voting securities or has 
the power to sell or direct the sale of 25 percent 
or more of a class of voting securities of the person; 
or (iii) in the case of a partnership, has contributed, 
or has the right to receive upon dissolution, 25 
percent or more of the capital of the partnership. 

18 Further under Section 8.1(b), if the person is a 
transferee, the person would need to submit an 
agreement in writing to its assumption of the 
obligations of its assignor under the BSX Operating 
Agreement, and acceptance thereof by resolution of 
the BSX Board, which acceptance may be given or 
withheld in the sole discretion of the BSX Board; 
and confirmation by the BSX Board that the transfer 
was permitted by the Agreement. 

Section 8.1(b) also provides that, whether or not 
a transferee who acquired any units has accepted 
in writing the terms and provisions of the BSX 
Operating Agreement and assumed in writing the 
obligations its predecessor in interest, the transferee 
shall be deemed, by the acquisition of such units, 
to have agreed to be subject to and bound by all the 
obligations of the Agreement with the same effect 
and to the same extent as any predecessor in 
interest of the transferee. 
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Agreement will be void ab initio and 
ineffectual, and will not bind or be 
recognized by BSX. 

Section 8.4(d) of the BSX Operating - 
Agreement provides that, beginning 
after Commission approval of this 
proposed rule change, BSX must 
provide the Commission with written 
notice ten days prior to the closing date 
of any acquisition that results in a BSX 
Member’s percentage ownership interest 
in BSX, alone or with any affiliate, 
meeting or crossing either the 5 percent, 
10 percent, or 15 percent thresholds. 
Section 8.4(e) provides that any transfer 
of BSX units that results in the 
acquisition and holding by any person, 
alone or together with an affiliate, of an 
interest that meets or crosses the 20 
percent threshold or any successive five, 
percent threshold (i.e., 25 percent, 30 
percent, etc.) would trigger an 
amendment to the BSX Operating 
Agreement that would have to be filed 
with the Commission under Section 
19(b) of the Act.19 In addition, Section 
8.4(e) provides that any transfer of BSX 
units that would reduce BSE’s 
ownership in BSX below the 20 percent 
threshold would require a proposed rule 
change under Section 19(b) of the Act. 
Moreover, Commission approval would 
be required to permit any person, alone 
or together with any affiliate, to control 
20 percent of the Total Votes (as defined 
in Section 4.4(a) of the BSX Operating U 
Agreement). 

Section 8.4(f) of the BSX Operating 
Agreement provides for indirect changes 
in control of BSX. Any person that 
acquires a controlling interest (i.e., an 
interest of 25 percent or greater) in a 
BSX Member that holds 20 percent or 
more of BSX units would be required to 
agree to become a party-to the BSX 
Operating Agreement and abide by its 
terms.2° The amendment to the BSX 
Operating Agreement caused by the 
addition of the indirect controlling party 
would require a filing with the 
Commission pursuant to Section 19(b) 


19 For example, assume that a person owns a 28 
percent interest in BSX and buys units constituting 
ent with the same an additional three percent. 
Because the person would cross the 30 percent 
ownership threshold, the acquisition would trigger 
an amendment to the BSX Operating Agreement 
that would have to be submitted as a proposed rule 
change. However, an acquisition of an additional 
three percent that would raise the person’s interest 
from 31 percent to 34 percent would not trigger a 
proposed rule change. 

20For example, assume that Company XYZ, a 
BSX Member, owns a 25 percent interest in BSX 
and Firm ABC acquires 35 percent of Company 
XYZ. Firm ABC must execute an amendment to the 
BSX Operating Agreement whereby Firm ABC 
agrees to become a new party to the agreement and 
abide by all its provisions. Furthermore, a person 
could become subject to Section 8.4(f) of the BSX 
Operating Agreement if it acquires an indirect 
controlling interest in a BSX Member. 


of the Act. The rights and privileges of 
the BSX Member in whom a controlling 
interest is acquired would be suspended 
until the amendment becomes effective 
under the Act or until the indirect 
controlling party ceases to have a 
controlling interest in the BSX Member. 

In addition to the requirements for 
proposed rule changes relating to direct 
and indirect changes in control of BSX, 
Section 4.3(c) of the BSX Operating 
Agreement prohibits BSX Members from 
entering into voting trust agreements 
with respect to their ownership interests 
in BSX.?1 


D. Commission Jurisdiction Over 
Owners of BSX 


Under Section 18.6(a), each BSX 
Member, by becoming a party to the. 
BSX Operating Agreement, would be 
required to acknowledge that, to the 
extent that they are related to BSX . 
activities, the books, records, premises, 
officers, directors, agents, and 
employees of the BSX Member will be 
deemed to be the books, records, 
premises, officers, directors, agents, and 
employees of BSE for the purpose of and 
subject to oversight pursuant to the Act. 
Under Section 18.6(b), each BSX 
Member and the officers, directors, 
agents, and employees thereof are 
required to irrevocably submit to the 
jurisdiction of the U.S. Federal courts, 
the Commission, and BSE 2? for the 
purposes of any suit, action, or 
proceeding pursuant to the U.S. Federal 
securities laws and the rules or 
regulations thereunder, arising out of or 
relating to BSX activities or Section 
18.6(a). Also, under Section 18.6(b), 
each BSX Member and the officers, 
directors, agents, and employees thereof 
must waive, and agree not to assert by 
way of motion, as a defense or otherwise 
in any such suit, action, or proceeding, 
any claim that they are not personally 
subject to the jurisdiction of the 
Commission; that the suit, action or 
proceeding is an inconvenient forum; or 
that the venue of the suit, action, or 
proceeding is improper or may not be ~ 
enforced in or by such courts or agency. 

Section 18.6(c) of the BSX Operating 
Agreement provides that the BSE and 
each other BSX Member must take such 
action as is necessary to ensure that 
such BSX Member’s officers, directors, 
and employees consent to the 
applicability of Section 18.6 with 
respect to their BSX-related activities. 


21 See Section II.G below for a discussion of 
ownership restrictions and voting limitations on 
BSX Members who are also BeX Participants. 

22 Such jurisdiction includes Delaware for matters 
relating to the organization or internal affairs of 
BSX. 


E. Governance of BSX 


Section 4.2(b) of the BSX Operating 
Agreement gives the BSX Board the 
power and responsibility to manage the 
business of BSX, select and evaluate the 
performance of its senior executive, and 
establish and monitor capital and 
operating budgets. Section 4.1(a) 
provides that the BSX Board will consist 
of between five and 15 directors. Under 
Section 4.1(b) BSE is entitled to 
designate two directors and Citi, CSFB, 
Lehman, Fidelity and Merrill are 
entitled to designate one director each. 
Moreover, for as long as BeX remains a 
facility of the Exchange, BSE has the 
right to designate at least one director.23 
Section 4.1(d) provides that, in the 
event of the addition of any new BSX 
Members or the transfer of interest from 
one BSX Member to another BSX 
Member, the BSX Board will determine 
the number of board seats, if any, to be 
designated by the new or transferee BSX 
Member and will determine the 
disposition of the board seats designated 
by any transferring BSX Member.?4 
Section 4.1(e) further provides that the 
BSX Board may increase its size and/or 
provide for representation for new or 
transferee BSX Members with 
ownership interests equal to or greater 
than five percent. Section 4.8 provides 
that, except as otherwise expressly 
provided in the BSX Operating 
Agreement or as requested by the BSX 
Board, no BSX Member may take part in 
the day-to-day management or operation 
of the business or affairs of BSX. 

' Pursuant to Section 4.1(c) of the BSX 
Operating Agreement, a director would 
be terminated by the BSX Board: (i) in 
the event the director has violated any 
provision of the BSX Operating 
Agreement or any Federal or State 
securities law; or (ii) if the BSX Board 
determines that such action is necessary 
or appropriate in the public interest or 
for the protection of investors. In 
addition, Section 4.2(a) requires each 
director to comply with the Federal 
securities laws and the rules and 
regulations thereunder and to cooperate 
with the Commission and BSE pursuant 
to their regulatory authority and the 
provisions of the BSX Operating 
Agreement. Section 4.2(a) also requires 
each director to take into consideration 
whether his or her actions as a director 
would cause BSX to engage in conduct 
that fosters, and does not interfere with, 
its ability to prevent fraudulent and 
manipulative actions and practices; 


~ 


23 The Commission notes that Section 4.1(b) also 
provides that if any Founding Member maintains an 
ownership percentage of 3.00 percent or greater, it 
will be entitled to designate one director. 

24 See Amendment No. 5 to the proposal. 
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promote just and equitable principles of 
trade; foster cooperation and 
coordination with persons engaged in 
regulating, clearing, settling, processing 
information with respect to, and 
facilitating transactions in securities; 
remove impediments to and perfect the 
mechanism of a free and open market 
and a national market system; and, in 
general, protect investors and the public 
interest. 


F. Regulation of BSX 


BeX is owned and will be operated by 
BSX, but it will be a facility of the 
Exchange. Accordingly, BSE has 
responsibility under the Act for the BeX 
facility. In this regard, Sections 12.1 and 
15 of the BSX Operating Agreement 
~ each provide that the books, records, 
premises, officers, directors, agents, and 
employees of BSX shall be deemed to be 
the books, records, premises, officers, 
directors, agents, and employees of BSE 
for the purpose of and subject to 
oversight pursuant to the Act. Moreover, 
under Section 5.3 of the BSX Operating 
Agreement, each BSX Member agrees to 
comply with the Federal securities laws 
and the rules and regulations 
thereunder; to cooperate with the 
Commission and BSE pursuant to their 
regulatory authority and the provisions 
of the BSX Operating Agreement; and to 
engage in conduct that fosters and does 
not interfere with BSX’s ability to 
prevent fraudulent and manipulative 
acts and practices; promote just and 
equitable principles of trade; foster 
cooperation and coordination with 
persons engaged in regulating, clearing, 
settling, processing information with 
respect to, and facilitating transactions 
in securities; remove impediments to 
and perfect the mechanism of a free and 
open market and a national market 
system; and, in general, protect 
investors and the public interest. 

Section 5.8 of the BSX Operating 
Agreement further provides that, after 
appropriate notice and opportunity for 
hearing, the BSX Board, by a two-thirds 
vote, including the affirmative vote of 
BSE and excluding the vote of the BSX 
Member subject to sanction, may 
suspend or terminate a BSX Member’s 
voting privileges or membership: (i) Ixn 
the event such BSX Member is subject 
to a statutory disqualification, as 
defined in Section 3(a)(39) of the Act; 
(ii) in the event such BSX Member has 
violated any provision of the BSX 
Operating Agreement or any Federal or 
State securities law; or (iii) if the BSX 
Board determines that such action is 
necessary or appropriate in the public 
interest or for the protection of 
investors. 


In addition, Section 4.4(a) of the BSX 
Operating Agreement provides that BSX 
may not take any “Super Major Action” 
unless such action is approved by 
directors holding at least 75 percent of 
the total votes of the BSX Board, 
including the affirmative vote of all of 
the votes of directors designated by four 
of the Founding Members, plus the 
affirmative vote of all of the votes of 
directors designated by BSE. A “Super 
Major Action”’ is defined in Section 
4.4(b) to include, among other things: a 
merger or consolidation involving BSX; 
a sale of any material portion of its 
assets; appointing directors to afford 
representation to BSX Members, other 
than Founding Members, having a 
percentage interest less than five 
percent; operating the BeX with a 
Regulatory Services Provider other than 
the BSE or an affiliate of the BSE; 
making a material change to the market 
structure of BeX; the acquisition of any 
units by any person that results in such 
person holding an aggregate percentage 
interest in BSX equal to or greater than 
20 percent; altering the provisions for 
BSX Board membership for the 
Founding Members; entry by BSX into 
any other line of business other than the 
development, operation, and ownership 
of the BeX, except as expressly 
contemplated by the BSX Operating 
Agreement and the Related 
Agreements; 5 entering into any 
agreement, commitment, or transaction 
with a BSX Member or any of its 
affiliates other than transactions or 
agreements upon commercially 
reasonable terms that are no less 
favorable to BSX than BSX would obtain 
in a comparable transaction or 
agreement with a third party; taking any 
action which would effect the 
voluntary, or which would precipitate 
an involuntary, dissolution or winding 
up of BSX; and entering into any 
partnership, joint venture or other 
similar joint business undertaking. 
Section 16.2(a) of the BSX Operating 
Agreement provides that a BSX Member 
may not disclose any confidential 
information of BSX to any person except 
as expressly provided by the BSX 
Operating Agreement. However, Section 
16.2(b) provides exceptions for, among 
other things, disclosure required by the 
Federal securities laws or in response to 
a request by the Commission pursuant 
to the Act or by the BSE. Similarly, 
Section 16.5 of the BSX Operating 


25 Section 1.1 of the BSX Operating Agreement 
defines ‘‘Related Agreements” as the BSE Facility 
Services Agreement and any other agreement 
among or between any of the Members and BSX, or 
to which the Members or BSX are otherwise parties, 
in all cases necessary for the conduct of the 
business of BSX. 


Agreement provides that nothing in the 
BSX Operating Agreement should be 
interpreted as to limit or impede the 
rights of the Commission or BSE to 
access or examine confidential 
information to the Commission or BSE. 


G. Ownership Restrictions and Voting 
Limitations on BSX Members Who Are 
Also BeX Participants 


Section 8.5 addresses BSX ownership 
concentration limits and voting 
limitations. Section 8.5(a) limits any 
person who, either alone or with its 
affiliates, is a BeX market participant 
(““BeX Participant”) 2°, from owning in 
the aggregate more than 20 percent of 
the outstanding units of BSX (the 
“Ownership Concentration Limit’’).?7 
Section 8.5(b) sets forth that any person 
that is not a BeX Participant that, alone 
or together with affiliates exceeds the 
Ownership Concentration Limit, and 
subsequently becomes a BeX 
Participant, must, within 180 days, 
transfer sufficient interest so that the 
person who is also a BeX Participant 
does not exceed the Ownership 
Concentration Limit. 

Section 8.6 of the BSX Operating 
Agreement imposes a “voting 
limitation” on any BSX Member who, 
alone or together with an affiliate, has 
an ownership interest in BSX in excess 
of 20 percent and is also a BeX 
Participant. The interests owned by 


26 The BSX Operating Agreement defines “‘BeX 
Participant” as ‘‘a firm, or organization that is 
registered with the BSE pursuant to the BSE Rules 
for purposes of participating in equities trading on 
the BeX.” 

27 The proposed rule change also includes a 
related provision to be added to Article IX of the 
BSE Constitution prohibiting BSE members, either 
alone or with any affiliates, from owning 
beneficially, at any time, any interest in BSX 
representing in the aggregate more than 20 percent 
of the then outstanding units of BSX. In tandem, the 
proposed rule change would add a provision to 
Chapter XVIII of the BSE Rules stating that the 
Exchange must: (1) Provide notice to a member 
within five business days of learning of the 
member’s failure to comply with this ownership 
limitation; (2) allow the member fifteen calendar 
days to respond; (3) absent an adequate response, 
schedule a hearing before a Hearing Panel 
consisting of a Hearing Officer, who would be the 
Chairman of the Panel, and at least two members 
of the Hearing Committee within thirty calendar 
days; and (4) render its decision as to the existence 
of a violation no later than ten calendar days 
following the date of the hearing. Should the 
Hearing Panel determine that a violation exists, all . 
trading rights and privileges of the BSE member 
would be suspended. See Amendment No. 5 to the 
proposed rule change. 

The proposed rule change also would add to 
Article IX of the BSE Constitution a provision 
stating that, without prior Commission approval, 
the BSE or any entity with which it is affiliated 
could not directly acquire or maintain an 
ownership interest ina BSE Member. In addition, 
no BSE member could be or become an affiliate of 
the Exchange or any affiliate of an affiliate of the 
BSE. 
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such BSX Member in excess of 20 
percent are deemed “excess units.’’ No 
BSX Member who is also a BeX 
Participant is permitted to vote or give 
proxy rights to vote with respect to any 
excess units. However, Section 8.6 


_ further provides that the excess units 


would be considered for quorum 
purposes of any meeting of the BSX 
Board, and the person presiding over 
quorum and vote matters would vote the 
excess units in the same proportion that 
the units held by the other BSX ‘ 
Members are voted. 


H. Electronic Access Members 


The Exchange proposes to amend its 
Constitution to permit a new type of 
member and membership, EAMs, which 
would allow persons or firms to conduct 
business on the Exchange without 
having to purchase seats.2® The 
Exchange would issue EAMs to persons 
or entities that wish to engage in equity 
transactions on the Exchange. Those 
seeking to become EAMs would need to 
satisfy all the requirements for 
membership on the Exchange, as set 
forth in the Exchange Constitution and 
Rules, with the exception of purchasing 
a seat. 

EAM memberships would provide 
access to the BeX, but would not confer 
the same rights and privileges as are 
conferred by Exchange seats. 


_ Specifically, EAMs would be 


represented on the BSE Board of 
Governors and on its various 
constitutional committees in the same 
capacity and to the same extent as BSE 
Members. They also would have the 
right to vote in the same capacity as BSE 
Members, except with respect to 
Exchange ownership matters— 
specifically those matters relating to 
mergers, consolidations, dissolution, 
liquidation, transfer, or conversion of 
assets of the Exchange. For the purposes 
of the Act, EAMs would be considered 
members of the BSE. There would be no 
limit to the number of EAMs issued, 
provided that, in the determination of 
the BSE Board of Governors, sufficient 
operational capacity existed to grant 
additional EAMs. BSE seat holders, who 
would retain ownership interest in the 
Exchange, also would have access to the 
BeX, and so would not need to 
separately be approved as EAMs. 


III. Discussion 


After careful review, the Commission 
finds that the proposed rule change, as 
amended, is consistent with the 
requirements of the Act and the rules 


28 See proposed amendments to Article I, Section 
3 and Article IX, Sections 1-3 of the BSE 
Constitution. 


and regulations thereunder applicable to 


a national securities exchange.?9 In 


particular, the Commission finds that 
the proposed rule change, as amended, 
is consistent with Section 6(b)(1) of the 
Act,?° which requires a national 
securities exchange to be so organized 
and have the capacity to carry out the 
purposes of the Act and to enforce 
compliance by its members and persons 
associated with its members with the 
provisions of the Act, the rules or 
regulations thereunder, and the rules of 
the exchange. 

The Commission also finds that the 
proposed rule change, as amended, is 
consistent with Section 6(b)(3) of the 
Act,3! which, among other things, 
requires that the rules of an exchange 
ensure fair representation of its 
members in the selection of its directors 
and administration of its affairs. 

The Commission also finds that the 
proposed rule change, as amended, is 
consistent with Section 6(b)(5) of the 
Act,3? which requires that the rules of 
a national securities exchange be 
designed to prevent fraudulent and 
manipulative acts and practices; to 
promote just and equitable principles of 
trade; to foster cooperation and 
coordination with persons engaged in 
regulating, clearing, settling, processing 
information with respect to, and 
facilitating transactions in securities; to 
remove impediments to and perfect the 
mechanism of a free and open market 
and a national market system; and, in 
general, to protect investors and the 


- public interest; and are not designed to 


unfairly discriminate between 
customers, issuers, brokers, or dealers. 


A. BeX as a Facility of the Exchange 


The Commission believes that the 
proposed rule change is consistent with 
Section 6(b)(1) of the Act 33 in that upon 
establishing the BeX as an Exchange 
facility and entering into the 
relationship with BSX described above, 
BSE will remain so organized, and have 
the capacity to be able, to carry out the 
purposes of the Act. The Commission 
further believes that BSE’s proposal for 
BSX to operate BeX as a facility of BSE 
is properly filed under Section 19(b) of 
the Act and Rule 19b—4 thereunder, and 
that BeX is not required, separate from 
BSE, to apply for registration as a 
national securities exchange pursuant to 


29In approving the proposed rule change, the 
Commission has considered its impact on 
efficiency, competition, and capital formation. See _ 
15 U.S.C. 78c(f). 

3015 U.S.C. 78f(b)(1). 

3115 U.S.C. 78f(b)(3). 

3215 U.S.C. 78f(b)(5). 

3315 U.S.C. 78f(b)(1). 


Section 6(a) of the Act.34 The 
Commission notes that it previously 
approved a similar structure with 
respect to the operation of the BOX, a 
facility of the Exchange, by BOXG.35 

The Commission believes that BSX 
can be approved as the operator of the 
BeX facility since BSE will be the SRO 
for the BeX facility, and BSX will 
conduct the facility’s business 
operations in a manner consistent with 
the regulatory and oversight 
responsibilities of BSE.3® 

Ithough BSX itself will not carry out 

any regulatory functions, all its 
activities must be consistent with the 
Act. Under Section 5.3 of the BSX 
Operating Agreement, each BSX 
Member agrees to comply with Federal 
securities law; to cooperate with the 
Commission and BSE pursuant to their 
regulatory authority and the provisions 
of the BSX Operating Agreement; and to 
engage in conduct that fosters and does 
not interfere with BSX’s ability to © 
prevent fraudulent and manipulative 
acts and practices; promote just and 
equitable principles of trade; foster 
cooperation and coordination with 
persons engaged in regulating, clearing, 
settling, processing information with 
respect to, and facilitating transactions 
in securities; remove impediments to 
and perfect the mechanism ofa free and 
open market and a national market 
system; and, in general, protect 
investors and the public interest. 
Section 4.2(a) also requires each BSX 
director to cooperate with the 
Commission and BSE in carrying out his 
or her regulatory responsibilities. These 
provisions reinforce the notion that — 
BeX, as a facility of an exchange, is not 
solely a commercial enterprise; it is an 
integral part of an SRO registered 
pursuant to the Act and, as such, is 
subject to obligations imposed by the 
A 


These obligations endure as long as 
BeX is a facility of the Exchange, 
regardless of the size of BSE’s 
ownership interest in BSX, the operator 
of the facility. The BSE currently owns 
a controlling interest in the operator of 
the facility and if, in the future, it 
wishes to reduce its interest in BSX to 
below 20 percent, pursuant to Section 
8.4(e)(ii) of the BSX Operating 
Agreement the Exchange would be 
required to file such a transfer of units 
as a proposed rule change under Section 
19(b) of the Act. The Commission 
believes that this is a reasonable 
measure to alert the Commission to a 
significant reduction of BSE’s interest in 


3415 U.S.C. 78f{a). 
35 See supra note 13 and accompanying text. ~ 
36 BSE will regulate the BeX market via a contract. 


a 
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BSX. Such a reduction could warrant 
additional review of the BSX Operating 
Agreement to ensure that BSE’s 
responsibilities as the SRO of the BeX 
facility are not compromised. 

The BSX Operating Agreement 
includes additional provisions that 
make special accommodations for BSE 
as the SRO of the BeX facility. For 
example, Section 4.4(a) of the BSX 
Operating Agreement provides that BSX 
may not take any Super Major Action ~ 
unless such action is approved by 
seventy-five percent of the total votes of 
the BSX Board, including the 
affirmative vote of four of the directors 
designated by the Founding Members 
and all the directors designated by BSE. 
Section 4.1(b) of the BSX Operating 
Agreement provides that, with its 
present ownership interest, BSE is 
entitled to two seats on the BSX Board. 
Section 4.1(b) also gives BSE a perpetual 
right, so long as BeX remains a facility 
of BSE, to designate at least one director 
on the BSX Board regardless of whether 
it maintains any ownership interest in 
BSX. In addition, despite its statement 
of a general prohibition against BSX 
Members committing or acting on behalf 
of BSX, Section 5.2 would permit BSE 
to act on behalf of BSX in regulatory 
matters. Finally, Sections 16.2(b) and 
16.5 of the BSX Operating Agreement 
allows BSE, and the other BSX 
Members, their officers, directors, 
agents, and employees, to disclose to the 
Commission confidential information. 

Because the BSE has proposed to 
operate BeX as its facility, BSE’s 
obligations under the Act extend to its 
members’ activities on BeX, as well as 
to the operation and administration of 
BeX. The Commission believes that 
Section 19 of the Act affords the 
Commission the ability to determine 
whether BSE’s proposal is consistent 
with the Act, as would a separate 
application by BeX to register as a 
national securities exchange. More 
specifically, the Commission believes 
that these provisions, described above, 
are consistent with the Act and enhance 
the ability of BSE to carry out its self- 
regulatory responsibilities with respect 
to its BeX facility. 


B. Changes in Control of BSX 


The Commission believes that the 
restrictions in the BSX Operating 
Agreement on direct and indirect 
changes in control of BSX are sufficient 
so that BSE would be able to carry out 
its self-regulatory responsibilities and 
that the Commission can fulfill its 
responsibilities under the Act. Schedule 
2 of the BSX Operating Agreement lists 
all BSX Members, the number of units 
each holds, and the percentage of 


ownership in BSX that such units 
represent. A change to this schedule (as 
well as any other provision of the BSX 
Operating Agreement) would need to be 
filed with the Commission if so required 
under Section 19(b) of the Act and Rule 
19b—4 thereunder. In addition, Section 
8.4(e) of the BSX Operating Agreement 
provides that any proposed transfer of 
BSX units that would cause the acquirer 
to meet or cross the 20 percent 
ownership threshold or any subsequent 


_ five percent ownership threshold (e.g., 


25 percent, 30 percent, 35 percent, etc.) 
would require BSE to file a proposed 
rule change with the Commission 
pursuant to Section 19(b) of the Act. 

Furthermore, Section 8.4(d) of the 
BSX Operating Agreement requires BSE 
to inform the Commission in writing at 
least ten days before any proposed 
acquisition of BSX units that would 
result in a BSX Member meeting or 
crossing the 5 percent, 10 percent, or 15 
percent ownership thresholds. The 
Commission believes that this approach 
is consistent with the Act in that it is 
analogous to the ongoing reporting 
requirements of Form 1,37 the 
application for (and amendments to the 
application for) registration as a national 
securities exchange. Exhibit K of Form 
1 requires any exchange that is a 
corporation or partnership to list any 
persons that have an ownership interest 
of five percent or more in the 
exchange; °® and Rule 6a—2(a)(2) under 
the Act °° requires an exchange to 
update its Form 1 within ten days after 
any action that renders inaccurate the 
information previously filed in Exhibit 
K. 

Exhibit K imposes no obligation on an 
exchange to report parties whose 
ownership interest in the exchange is 
less than five percent. Similarly, Section 
8.4(d) of the BSX Operating Agreement 
requires BSE to notify the Commission 
of an interest in BSX only when that 
interest reaches five percent or more. 
The Commission does not believe that 
the identity of a party that has less than ° 
a five percent interest in a facility of a 
national securities exchange is a “rule of 
the exchange”’ that must be filed 
pursuant to Section 19(b) and Rule 19b- 
4(b) thereunder. 

In addition, Section 8.4(f) of the BSX 
Operating Agreement would require an 
indirect controlling party to become a 
party to the BSX Operating Agreement. 


3717 CFR 249.1 and 17 CFR 249.12. 

38 This reporting requirement applies only to 
exchanges that have one or more owners, 
shareholders, or partners that are not also members 
of the exchange. See Form 1, Exhibit K. Exhibit K 
applies‘only to the exchange itself, not to entities 
that operate facilities of the exchange. > 

3917 CFR 240.6a—2(a)(2). 


This amendment to the agreement 
would require a proposed rule change to 
be filed with the Commission pursuant 
to Section 19(b) of the Act. The 
proposed rule change would alert the 
Commission to the existence of a 
proposed indirect controlling party and 
present the Commission and BSE with 
an opportunity to determine what © 
additional measures, if any, might be 
necessary to provide sufficient 
regulatory jurisdiction over the 
proposed indirect controlling party. The 
Commission understands that Section 
8.4(f) of the BSX Operating Agreement 
would apply to any ultimate parent of 
BSX, no matter how many levels of 
ownership are involved, provided that a 
controlling interest exists between each 
link of the ownership chain. 

In conclusion, the Commission 
believes that Sections 8.4(d), (e), and (f) 
of the BSX Operating Agreement, 
together with the requirements of 
Section 19(b) of the Act and Rule 19b- 
4 thereunder, provide the Commission 
with sufficient authority over changes in 
control of BSX to enable the 
Commission to carry out its regulatory 
oversight responsibilities with respect to. 
BSE and the BexX facility. 


C. Regulatory Jurisdiction Over BSX 
Members 


The Commission believes that the 
terms of the BSX Operating Agreement 
provide the Commission and BSE with 
sufficient regulatory jurisdiction over 
the controlling parties and BSX 
Members to carry out their 
responsibilities under the Act. In 
Section 18.6(a), each BSX Member 
acknowledges that—to the extent that 
they are related to BSX activities—the 
books, records, premises, officers, 
directors, agents, and employees of the 
BSX Member are deemed to be the 
books, records, premises, officers, 
directors, agents, and employees’ of BSE 
itself for the purpose of and subject to 
oversight pursuant to the Act. Moreover, 
in Sections 12.1 and 15 of the BSX 
Operating Agreement, all the BSX 
Members acknowledge that the books, 
records, premises, officers, directors, 
agents, and employees of BSX are 
deemed to be the books, records, 
premises, officers, directors, agents, and 
employees of BSE for the purpose of and 
subject to oversight pursuant to the Act. | 
These provisions would enable the 
Commission to exercise its authority 
under Section 19(h)(4) 4° of the Act with 


4015 U.S.C. 78s(h)(4). Section 19(h)(4) authorizes 
the Commission, by order, to remove from office or 
censure any officer or director of a national 
securities exchange if it finds, after notice and an 
opportunity for hearing, that such officer or director 
has: (1) willfully violated any provision of the Act 
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respect to the officers and directors of 
BSX and of all BSX Members, since all 
such officers and directors—to the 
extent that they are acting in matters 
related to BSX activities—would be 
deemed to be the officers and directors 
of BSE itself. Furthermore, the records 
of any BSX Member—to the extent that 
they are related to BSX activities—are 
subject to the Commission’s 
examination authority under Section 
17(b)(1) of the Act,*1 as these records 
would be deemed to be the records of 
BSE itself. 

In addition, under the terms of 
Section 18.6 of the BSX Operating 
Agreement, each BSX Member—and 
each officer, director, agent, and 
employee thereof—must irrevocably 
submit to the jurisdiction of the U.S. 
Federal courts, the Commission, and 
BSE for the purposes of any suit, action, 
or proceeding pursuant to the U.S. 
Federal securities laws and the rules or 
regulations thereunder, arising out of or 
relating to BSX activities. In addition, 
each BSX Member—and each officer, _ 
director, agent, and employee thereof— 
must waive, and agree not to assert by 
way of motion, as a defense or otherwise 
in any such suit, action, or proceeding, 
any claim that it is not personally 
subject to the jurisdiction of the 
Commission; that the suit, action or 
proceeding is an inconvenient forum; 
that the venue of the suit, action, or 
proceeding is improper; or that the 
subject matter of the suit, action, or - 
proceeding may not be enforced in or by 
such courts or agency. Moreover, 
pursuant to Section 18.6(c) of the BSX 
Operating Agreement, the BSE and each 
BSX Member are required to take such 
action as is necessary to ensure that 
such BSX Member’s officers, directors, 
and employees consent to the 
application of these requirements with 
respect to their BSX-related activities. 
Finally, under Section 5.3 of the BSX 
Operating Agreement each BSX Member 
agrees to cooperate with the 
Commission and BSE pursuant to their 
regulatory authority. 

The Commission also notes that, even 
in the absence of these provisions of the 
BSX Operating Agreement, Section 20(a) 
of the Act 4? provides that any person 
with a controlling interest in BSX would 
be jointly and severally liable with and 
to the same extent that BSX is liable 


or the rules and regulations thereunder, or the rules 
of a national securities exchange; (2) willfully 
abused his or her authority; or (3) without 
reasonable justification or excuse, has failed to 
enforce compliance with any such provision by a 
member or person associated with a member of the 
national securities exchange. 

4145 U.S.C. 78q(b)(1). 

4215 U.S.C. 78t(a). 


under any provision of the Act, unless 
the controlling person acted in good 
faith and did not directly or indirectly 
induce the act or acts constituting the 
violation or cause of action. 

The Commission believes that, 
together, these provisions grant the 
Commission sufficient jurisdictional 
authority over the controlling parties 
and other BSX Members. Moreover, BSE 
is required to enforce compliance with 


these provisions because they are “rules © 


of the exchange” within the meaning of 
Section 3(a)(27) of the Act.43 A failure 
on the part of BSE to enforce its rules 
could result in suspension or revocation 
of registration under Section 19(h)(1) of 
the Act.44 


D. Ownership Restrictions on BeX 
Participants 


The Commission believes that the 
restriction on voting trust agreements in 


' Section 4.3(c) of the BSX Operating 


Agreement is reasonable and consistent 
with the Act. In the absence of such a 
provision, unaffiliated parties could act 
in concert and evade the BSX Operating 
Agreement’s provisions regarding 
changes in control of BSX.*5 A voting 
trust agreement would not necessarily 
be inconsistent with the Act, but any 
BSX Members wishing to establish a 
voting trust agreement first would need 
to amend the BSX Operating Agreement 
to enable them to do so. Such 
amendment would require a proposed 
rule change, thus affording the 
Commission an opportunity to revie 

the matter. 

In addition, the Commission believes 
that the Ownership Concentration 
Limit,*° which prevents a person from 
owning more than 20 percent of the 
outstanding units of BSX while also 
being a BeX Participant, along with the 
provision that restricts the ability of 
BSX Members to vote interests in excess 
of 20 percent, are reasonable and 
consistent with the Act. It is common 
for members who trade on an exchange 
to have ownership interests in the 


_ exchange. However, a member’s interest 


could become so large as to cast doubt 
on whether the exchange can fairly and 
objectively exercise its self-regulatory 
responsibilities with respect to that 
member. A member that is also a 
controlling shareholder of an exchange 
might be tempted to exercise that 
controlling Influence by directing the 
exchange to refrain from diligently © 


4315 U.S.C. 78c(a)(27). 

4415 U.S.C. 78s(h)(1). 

45 However, the BSX Operating Agreement treats 
as belonging to a single person any BSX units held 
by affiliated parties of the person. See Sections 
8.4(d)-(f) of the BSX Operating Agreement. 

46 See supra notes 26-27 and accompanying text. 


surveilling the member’s conduct or 
from punishing any conduct that 
violates the rules of the exchange or the 
Federai securities laws. An exchange 
also might be reluctant to survei! and 
enforce its rules zealously against a 
member that the exchange relies on as 
its largest source of capital. 


E. Electronic Access Members 


The proposed rule change would 
enable the Exchange to issue EAMs, 
which would allow persons or firms to 
conduct business on the Exchange 
without having to purchase seats. EAMs 
would be required to satisfy all of the 
requirements for membership on the 
Exchange with the exception of having 
to purchase a seat. The Commission 
believes that the creation of EAMs is 
consistent with Section 6(b)(5) of the 
Act in that it should help remove 
impediments to and help perfect the 
mechanism of a free and open market 
and a national market system. The 
Exchange has represented that it would 
issue EAMs to persons or entities that 
wish to engage in equity transactions on 
the Exchange, and that there would be 
no limit to the number of EAMs issued 
if, in the determination of the BSE 
Board, sufficient operational capacity 
existed to grant additional EAMs.*” The 
Commission believes that the proposed 
rule change does not permit unfair 
discrimination. 

The Commission also believes that the 
creation of EAMs is consistent with 
Section 6(b)(3) of the Act because the 
proposed rule change provides for the 
fair representation of the Exchange’s 
members, including EAMs, in the 
selection of its directors and the 
administration of its affairs. The 
Commission notes that, for the purposes 
of the Act, EAMs would be considered 
members of the BSE. EAMs would be 
represented on the BSE Board of 
Governors and on its various 
constitutional committees in the same 
capacity and to the same extent as other 
BSE members and also would have the 
right to vote in the same capacity as 
other BSE Members, except with respect 
to Exchange ownership matters— 
specifically those matters related to 
mergers, consolidations, dissolution, 
liquidation, transfer, or conversion of 
assets of the Exchange. 


47 The BSE has represented that it intends to keep 
fees imposed upon EAMs consistent with the 
applicable fees imposed upon non-EAMs, and that 
it will file a separate proposed rule change to 
address all fees related to the BeX, including EAM 
and non-EAM fees. 

4815 U.S.C. 78f(b)(3). The Commission does not ~ 
believe that treating EAMs as members of BSE for 
all purposes other than ownership issues is the only 
method that satisfies the fair representation 

Continued 
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F. Accelerated Approval of Amendment 
No. 5 


The Commission finds good cause for 
approving Amendment No. 5 to the 
proposed rule change prior to the 
thirtieth day after publishing notice of 
Amendment No. 5 in the Federal 
Register pursuant to Section 19(b)(2) of 
the Act.*9 


In Amendment No. 5, the BSE made 
changes to the proposed rule change to 
clarify its discussion of the BSX 
Operating Agreement and correct 
several inconsistencies between the 
description of the BSX Operating 
Agreement and the Agreement’s text. In 
addition, Amendment No. 5 amended 
proposed Section 6 of Chapter XVIII of 
the BSE Rules to align the cure period 
for a violation of the Ownership 
Concentration Limit with that contained 
in Section 8.5(b) of the BSX Operating 
Agreement. Amendment No. 5 also 
updated Schedule 2 of the BSX 
Operating Agreement to provide current 
information on the ownership interests 
of the BSX Members. 


The BSE also made other technical, 
non-substantive changes to the 
proposed rule change, which raise no 
new or novel issues. The Commission 
believes that Amendment No. 5 serves 
to clarify and enhance the proposal and 
that publication of its provisions would 
- needlessly delay the implementation of 
_the proposal. The Commission therefore 

finds good cause exists to accelerate 
approval of Amendment No. 5, pursuant 
to Section 19(b)(2) of the Act.5° 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning Amendment No. 
5, including whether Amendment No. 5 
is consistent with the Act. Commients 
may be submitted by any of the 
following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 


e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR—BSE-2006-—20 on the 
subject line. 


requirements of Section 6(b)(3) of the Act, and 
reviews each SRO proposal on its own terms to 
determine if it is consistent with the Act. 

4915 U.S.C. 78s(b)(2). Pursuant to Section 19(b)(2) 
of the Act, the Commission may not approve any 
proposed rule change, or amendment thereto, prior 
to the thirtieth day after the date of publication of 
the notice thereof, unless the Commission finds 
good cause for so doing. 

5015 U.S.C. 78s(b)(2). 


Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
Station Place, 100 F Street, NE., 
Washington, DC 20549-1090. 


All submissions should refer to File 
Number SR-BSE-2006-20. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 


Room. Copies of such filing also will be” 


available for inspection and copying at 
the principal office of the Exchange. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to Amendment 
No. 5 of File Number SR-BSE-2006-20 
and should be submitted on or before 
September 22, 2006. 


V. Conclusion 


It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act,5? that the 
proposed rule change (SR-BSE-2006- 
20), as amended, and Amendment No. 
3 thereto, is approved and Amendment 
No. 5 is approved on an accelerated 
basis. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.52 


Nancy M. Morris, 

Secretary. 

[FR Doc. E6—14531 Filed 8-31-06; 8:45 am] 
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Stock Exchange, Inc.; Order Granting 
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and Amendment Nos. 1, 2, and 3 
Thereto and Notice of Filing and Order 
Granting Accelerated Approval to 
Amendment No. 5 Thereto To 
Implement the Boston Equities 
Exchange (“BeX”) Trading System 


August 25, 2006. 
I. Introduction 


On May 10, 2006, the Boston Stock 
Exchange, Inc. (““BSE”’ or “Exchange’’) 
submitted to the Securities and 
Exchange Commission (“Commission”), 
pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘‘Act’’),1 and Rule 19b—4 thereunder,? a 
proposed rule change to implement a 
new trading system, the Boston Equities 
Exchange (“‘BeX’’). BSE filed 
Amendment No. 1 to the proposed rule 
change on June 2, 2006.3 BSE filed 
Amendment No. 2 to the proposed rule 
change on June 9, 2006. BSE filed 
Amendment No. 3 to the proposed rule 
change on June 15, 2006.5 The proposed 
rule change, as amended, was published 
for comment in the Federal Register on 
June 29, 2006.6 The Commission 
received no comments regarding the 
proposal, as amended. On August 22, 
2006, BSE filed Amendment No. 5 to the 
proposed rule change.’ This order 


115 U.S.C. 78s(b)(1). 

217 CFR 240.19b-4. 

3 Amendment No. 1 replaced and superseded the 
original filing in its entirety. 

+ Amendment No. 2 replaced and superseded the 
original filing and Amendment No. 1 in their 
entirety. 

5 Amendment No. 3 replaced and superseded the 
original filing, Amendment No. 1, and Amendment 
No. 2 in their entirety. 

6 See Securities Exchange Act Release No. 54034 
(June 22, 2006), 71 FR 37140. 

7 Amendment No. 4 was filed on July 26, 2006. 
Amendment No. 4 was withdrawn on August 22, 
2006. Amendment No. 5 was filed on August 22, 
2006. In Amendment No. 5, the Exchange amended 
BSE Rules Chapter II, Section 41—Minimum Price 
Variation to state that the Exchange shall not 
display, rank, or accept any bids, offers, or orders 
in a security priced in an increment smaller than 
$0.01 if that bid, offer, or order is priced equal to 
or greater than $1.00, but that the Exchange may 
execute and report Mid-point Cross Orders in 
increments as small as one-half the Minimum Price 
Variation for the security. In addition, BSE 
amended the rule text of BSE Rule, Chapter XXXVII 
to clarify that if an At the Close order is not fully 
executed at the close, the part of the order not 
executed will be cancelled; to clarify opening 
procedures; to indicate more clearly when orders 
would be routed at the instruction of the Member 
entering the order; and to clarify how cross orders 
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approves the proposed rule change, as 
amended, grants accelerated approval to 
Amendment No. 5 to the proposed rule 
change, and solicits comments from 


_ interested persons on Amendment No. 


5. 


II. Description of the Proposed Rule 
Change 


In a separate filing that is being 
approved today, BSE proposes to 
establish a new communications and 
electronic trading facility,®* to be known 
as “BeX.”’° The BeX facility is a fully- 
automated electronic book for the 
display and execution of orders in 
securities intended for the use of BSE 
Members, including Electronic Access 
Members, and their customers. 

In the instant filing, the Exchange 
proposes rules to implement the initial 
phase of BeX.’° In this initial phase, 
BeX would be BSE’s trading facility for 
any security, other than securities listed 
on The Nasdaq Stock Market 
(““Nasdaq’’),1! for which BSE obtains 
unlisted trading privileges (‘““UTP’’) after 
June 30, 2006. All securities displayed 
and executed on BeX would be 
securities that are not assigned to a BSE 
specialist. BeX would allow Exchange 
Members, whether or not they are on the 
Exchange’s floor, to enter orders in these 


would be executed in the Post-Primary Trading 
Session. Further, the Exchange corrected several 
technical errors contained in the rule text. 

8 Pursuant to Section 3(a)(2) of the Act, the term 
“facility” when used with respect to an exchange, 
includes “its premises, tangible or intangible 
property whether on the premises or not, any right . 
to the use of such premises or property or any 
service thereof for the purpose of effecting or 
reporting a transaction on an exchange (including, 
among other things, any system of communication 
to or from the exchange, by ticker or otherwise, 
maintained by or with the consent of the exchange), 
and any right of the exchange to the use of any 
property or service.” 15 U.S.C. 78c(a)(2). 

9 BeX is owned and will be operated by BSX 
Group, LLC (“‘BSX”), of which BSE is currently a 
majority owner. See Securities Exchange Act 
Release No. 54364 (August 25, 2006) (order 
approving SR-BSE-2006-20), which adopts the 
proposed governance structure of BSX as reflected 
in its operating agreement, and proposed changes 
to the BSE Constitution with respect to the creation 
of Electronic Access Members and to BSE rules 
regarding transfer of ownership of BSX units. 

10 The Commission notes that the BSE recently 


filed a proposed rule change setting forth proposed ~ 


ruies to implement the second phase of BeX and to 
comply with the Commission’s Regulation NMS 
under the Act, which the Commission has 
published for comment. See Securities Exchange 
Release Act No. 54291 (August 8, 2006), 71 FR 
47264 (August 16, 2006) (File No. SR-BSE-2006- 
30)(‘‘BeX Phase II Notice”’). 

11 The BSE rules governing trading in Nasdaq 
stocks (BSE Rules, Chapter XXXV) and the BSE 
rules governing trading in listed securities assigned 
to a specialist (BSE Rules, Chapters I, II, III, XV, 
XVI, XVII, XIX, and XXXII) remain unchanged. The 
Exchange advised that it intends to apply for UTP 
in securities listed otherwise than on Nasdaq for 
which it currently does not trade UTP. 


securities into the BeX facility for 
possible execution. 

The rules governing BeX would be 
located in Chapter XXXVII of the BSE’s 
Rules. The bylaws and all other BSE 
Rules and policies would continue to be 
applicable to BeX trading except where 
the context requires otherwise. !2 

Eligible securities. In the initial phase 
of BeX, all securities eligible for trading 
on the Exchange that are listed 
otherwise than on Nasdaq for which the 
BSE has obtained UTP after June 30, 
2006 would be eligible to be traded in 
the BeX.!3 However, any specialist 
request to remove a security from BeX 
would be considered by the appropriate 
committee of the BSE’s Board of . 
Directors (‘“‘Board”’).14 

Receipt of orders. Orders could be 
routed to BeX through the Exchange’s 
systems or through other 
communications lines approved by the 
Exchange for the delivery of orders by 
Exchange Members.!> BeX would also 
accept and automatically execute 
commitments sent by market centers 
that participate in ITS. 

Ranking, display, and automated 
matching of orders. Except for Cross, 
Cross with Size, Mid-point Cross orders 
and Post Primary Cross orders,'® all 
orders sent to BeX would be ranked 
according to their price and time of 
receipt and would be displayed to the 
public when they constitute the Best 
Bid or Offer in BeX for a security. 
Orders would automatically match 
against each other, in price/time 
priority. Specifically, an incoming order 
would be matched against one or more 


. orders in the BeX, in the order of their 


ranking, at the price of each order, for 
the full amount of shares available at 
that price, or for the size of the 
incoming order, if smaller.'7 If an 
incoming order could not be matched 
when it-is received, and it is not 
designated as an order that should be 
immediately cancelled, the order would 
be placed in the BeX.18 


12 See proposed BSE Rule, Chapter XXXVII, 
Section 7. 

13 This includes securities that are not listed on 
Nasdaq and securities listed on other exchanges 
that did not begin trading on BSE prior to June 30, 
2006. 

14 See proposed BSE Rule, Chapter XXXVII, 
Section 1, Paragraph (a). 

15 See proposed BSE Rule, Chapter XXXVII, 
Section 3, Paragraph (h)(i). 

16 See Section on eligible order types for a 
discussion of BeX-eligible cross orders. Cross, Cross 
with Size, Mid-point Cross and Post Primary Cross 
orders would be executed in accordance with BSE 
Rule, Chapter XXXVII, Section 3, Paragraph (k). 

17 See proposed BSE Rule, Chapter XXXVII, 
Section 3, Paragraph (j). 

‘8 See discussion of compliance with the 
Intermarket Trading System (‘ITS’) Plan infra. 


Under the proposed rules, orders 
could be entered by a BSE Member on 
its own behalf, for the account of 
another Member (collectively, 
‘‘professional orders’) or for the account 
of a customer (an ‘“‘agency order”’). 
However, agency orders would be 
subject to the same display and 
execution processes as professional 
orders, and agency orders would not 
receive any priority in order execution 
or handling.!9 

Eligible order types. Orders sent to 
BeX would be required to be specifically 
designated in the manner specified by 
the Exchange for trading in BeX. BeX 
would accept only round-lot market and 
limit orders for regular-way 
settlement.2° 

Orders eligible for execution in BeX 
could be designated as one of the 
following existing BSE order types: 21 
“At the Close,” “At the Opening or At 
the Opening Only,” ‘“‘Day,” “‘Do Not 
Increase (DNI),” ““Do not Reduce 
(DNR),” “Fill or Kill,” “Good ‘til 
Cancel,” “Immediate or Cancel,” 
“Limit, Limited or Limited Price,” 
“Market,” “Stop Limit,” or “Stop” 
orders. Orders could also be designated 
one of the following new order types in 
BeX: “Cross,” “Cross with Size,” ‘““Good 
‘Till Date (GTD),” Good “Till Time 
(G{T),” “Limit or Close,” “‘Mid-point. 
Cross” or “Post Primary Cross.” 
Descriptions of the new BeX-eligible 
order types are as follows: 22 

Cross: An order to buy and sell the - 
same security at a specific price better © 
than the best bid and offer displayed in 
BeX and equal to or better than the 
National Best Bid and Offer. A Cross 
order could represent interest of one or 
more BSE Members. 

Cross with Size: A Cross order to buy 
and sell at least 5,000 shares of the same 
security with a market value of at least 
$100,000 at a price equal to or better 
than the best bid or offer displayed in 
BeX and the National Best Bid or Offer, 
where the size of the order is larger than 
the aggregate size of all interest 


19 See proposed BSE Rule, Chapter XXXVII, 
Section 2, Paragraph (d). The Exchange has 
represented that current BSE Rule, Chapter II, 
Section 11, Trading While Acting as a Broker as to 
Market Orders, would apply to participants’ 
activities on BeX. The rule generally provides that 
a member may not trade ahead of a customer order 
it is representing. Telephone call between Brian 
Donnelly, Assistant Vice President, Regulation and 
Compliance, BSE, and Jennifer Colihan, Special 
Counsel, and David Michehl, Special Counsel, 
Division of Market Regulation, Commission, on 
August 8, 2006. 

20 See proposed BSE Rule, Chapter XXXVII, 
Section 2, Paragraph (a)—(b). 

21 See proposed BSE Rule, Chapter XXXVII, 
Section 1, Paragraph (c)(i). 

22 See proposed BSE Rule, Chapter XXXVII, 
Section 1, Paragraph (c)(ii). 
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displayed in BeX at that price. Neither 
side of a Cross with Size order may be 
for the account of the BSE Member 
sending the order to BeX.?3 

Good ’Till Date (GTD): An order to 
buy or sell that, if not executed, expires 
at the end of the date specified in the 

"order. 

Good ’Till Time (GTF): An order to 
buy or sell that, if not executed, expires 
at the time specified in the order. 

Limit or lees: A Limit Order to buy 
or sell that if not executed prior to the 
Market on Close cutoff time of 3:40 
p.m., pursuant to BSE Rule, Chapter II, 
Section 22, will automatically convert to 
an At the Close Order for inclusion in 
the closing process, and if not so 
executed at the close, will be cancelled. 

Mid-Point Cross: A two-sided order 
with both a buy and sell component 
combined that would be executed at the 
midpoint of the National Best Bid or 
Offer. A Mid-Point Cross order would be 
rejected when a locked or crossed 
market exists in the relevant security at 
the time the order is received. Mid-Point 
Cross orders would be permitted to be 
executed and reported in increments as 
small as one-half of the Minimum Price 
Variation.?+ 

Post Primary Cross: A single priced 
cross order entered during the Post 
Primary Trading Session. 

Cross, Cross with Size, Mid-point 
Cross, and Post Primary Cross orders 
would be executed automatically if they 
meet the requirements for those types of 
orders. If they do not meet applicable 
requirements, they would be 
immediately cancelled.?5 

With the exception of Fill or Kill and 
Immediate or Cancel orders, a customer 

’ would be able to append to an order an 
instruction that the order be routed to 
the market(s) displaying the National 
Best Bid or Offer if the order would 
trade through the National Best Bid or 
Offer if executed on the BeX. Absent 
such an instruction, the order would be 
cancelled. 

Compliance with ITS Plan.2® The 
proposed rules provide that if an order 


23 The Commission notes that the in the BeX 
Phase II Notice, supra note 10, BSE has proposed, 
among other things, to amend the Cross with Size 
provision. 

24 BSE Rules, Chapter II, Section 41 generally sets 
forth the “Minimum Price Variation” as $.01. See 
supra note 7 regarding an amendment the Exchange 
has made to this proposal with respect to the 
definition of Minimum Price Variation. 

25 See proposed BSE Rule, Chapter XXXVII, 
Section 3, Paragraph (k). 

26 The Commission notes that in the BeX Phase 
II Notice, supra note 10, the BSE proposed further’ 
rule changes, among others, to ensure that its rules 
comply with Rules 610 and 611 of Regulation NMS 
under the Act. The Commission notes that once 
Regulation NMS has been fully implemented, the 
sn Plan and its requirements will no longer be in 
effect. 


in an ITS-eligible security crosses or 
locks the National Best Bid or Offer at 
the time that it is received, the order 
would be immediately cancelled or, at 
the instruction of the member entering 
the order, routed to the market(s) 


displaying the National Best Bid or 


Offer to ensure compliance with the ITS 
Plan’s rules relating to locked markets.?7 
If an incoming Limit Order would trade 
through (as defined in the ITS Plan) 
through the National Best Bid or Offer 
if executed on the BeX at the time of 
receipt, it would be either cancelled or, 
at the instruction of the member 
entering the order, routed to the 
market(s) showing the National Best Bid 
or Offer.2® If an incoming Market Order 
would trade through the National Best 
Bid or Offer if executed on the BeX at 
the time of receipt, it would either be 
cancelled or, at the instruction of the 
member entering the order, routed to the 
market(s) displaying the National Best 
Bid or Offer.29 

Inbound ITS commitments, if priced 
at or better than the current Best Bid or 
Offer in BeX, would be automatically 
executed against the order(s) reflected in 
the Best Bid or Offer for the full amount 
of shares at that price, and any 
remaining portion ofthe ITS 
commitment would be automatically 
cancelled.3° 

Operating hours and trading sessions. 
BeX would operate from 7:30 a.m. until 
4:30 p.m. during Pre-Opening, Opening, 
Primary, and Post-Primary Trading 
Sessions.*! Specifically, the Pre- 
Opening would extend from 7:30 a.m. 
until 9:30 a.m., during which orders 
could be placed on the BeX but would 


-not be matched and would not generate 


trade executions. Market participants 
would be able to add, modify or cancel 
orders during this period. 

‘The BeX facility would open for 
trading once the primary market for a 
security opens on either a displayed 
quote or trade (the ‘“‘Opening’’).22 Where 


27 See proposed BSE Rule, Chapter XXXVII, 
Section 3, Paragraph (i), subparagraph (ii). 
Similarly, if an order in a listed security locks or 
crosses the Best Bid or Offer in BeX at the time it 
is received, the order would be executed on BeX 
according to BeX’s matching algorithm with any 
remaining portion either immediately cancelled, at 
the instruction of the member entering the order, 
routed to an away market center(s). 

28 See proposed BSE Rule, Chapter XXXVII, 
Section 3, Paragraph (j)(ii). 

Id. at Paragraph (j)(iii). 
30 Td. at Paragraph (j)(iv). 
31 See proposed BSE Rule, Chapter XXXVII, 


. Section 3, Paragraphs (a)-(g). 


32 The proposed rules define the primary market 
for purposes of BeX as the listing market for a 
security, unless otherwise designated by the 
appropriate BSE Board committee; provided, 
however, that if a security is traded by the New 
York Stock Exchange, Inc. (“NYSE”), then the 


the Opening is based on a trade print in 
the primary market, it would match the 
primary market opening price for each 
individual security opened. Once the 
BeX opening price was determined, all 
eligible orders priced equal to or better 
than the BeX opening price would be 
paired for execution at that price 
following applicable BeX priority rules. 
Where the Opening is based on a 
quote in the primary market, the BeX 
would open in one of the following 
ways: (1) Where there were orders in the 
BeX that could not be matched, the BeX 
would open on a quote; (2) where there 
were orders in the BeX that could be 
matched, the BeX opening price would 
be the Theoretical Opening Price 
(“TOP’’),33 provided the TOP is at or 
within the National Best Bid and Offer. 
If the only orders in BeX at the opening 
are Market Orders, the TOP will be the 
prior day’s closing price and the orders 
would be executed at that price. If that 
price is not within the National Best Bid 
or Offer, the order would be routed, at 
the instruction of fhe Member entering 
the order, to the market center(s) 
displaying the National Best Bid or 
Offer. If the Member has not provided 
the instruction to route, the order will 
be cancelled; (3) where there were 
orders in the BeX that could be 
matched, and the TOP is not at or 
within the National Best Bid and Offer, 
the BeX opening trade price would be 


_ at the National Best Bid or Offer closest 


to the TOP as long as orders could be 
matched at that price. If orders could 
not be matched at that price, the BeX 
would open on a quote. 

Following the opening execution 
process in an individual security all 
orders remaining that are executable 
against the National Best Bid and Offer 


primary market for such security would be the 
NYSE, and if a security is not traded by the NYSE 
and is traded by the Amex, then the primary market 
for such security would be the Amex. If a security 
is traded on both the NYSE and the Amex, 
whichever of the two is the listing market would 

be considered the primary market. If a security is 
solely listed on any other exchange, then the 
primary security for that market would be that 
exchange. See proposed BSE Rule, Chapter XXXVII, 
Section 3, Paragraph (a)(i). Nasdaq securities and 
BSE-solely listed issues, which currently are 
assigned to a specialist, would continue to trade 
under the BSE’s existing rules, and not on BeX. 

33 The TOP would be the price that maximizes the 
quantity of orders traded on the BeX at the opening. 
If there are multiple prices that maximize the 
quantity of orders traded on the BeX at the opening, 
then the TOP would be the price that minimizes the 
quantity of orders not traded. If there are multiple 
prices that minimize the quantity of orders not 
traded, then the price that minimizes any order 
imbalance is the TOP. If there are multiple prices 
that minimize the quantity of orders not traded and 
there is no order imbalance, the TOP is the price 
closest to the previous day’s closing price. See 
proposed BSE Rule, Chapter XXXVII, Section 
3(c)(iii). 
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would be cancelled, or routed in 
accordance with the customer’s 
instruction. All other orders would be 
booked on the BeX. Immediately 
following the Opening for individual 
securities, BeX will commence the 
Primary Trading Session. All orders 
would be matched automatically. 
following price and time priority as 
soon as they are entered in the BeX 
book. Incoming orders would be 
executed at or within the National Best 
Bid and Offer. 

BeX would close the Primary Trading 
Session in the following manner: 
Beginning at 3:40 p.m., BeX would 
broadcast the imbalance between the At- 
the-Close and Limit-or-Close orders on 
the bid side, and At-the-Close and 
Limit-or-Close orders on the offer side. 
During this ‘Market on Close Period,” 
At-the-Close and Limit-or-Close orders 
could not be cancelled. At 4 p.m., BeX 
would put all eligible orders in such 
securities received by 4 p.m. into an 
Authorized Reserve State. When BeX~ 
received the closing price message from 
the primary market, the BeX trading 
engine would complete the closing 
process for each individual security. 
During this process, all paired At the 
Close and Limit-or Close orders would 
be executed at the primary market 
closing price. 

The Post-Primary Trading Session 


-would operate fromthe time when the 


primary market disseminates its closing 
price until 4:30. During the Post Primary 
Trading Session only Post Primary Cross 
orders at a specific price could be 
submitted. 

Cancellations of transactions and 
handling of clearly erroneous 
transactions. Under the proposed rules, 
Members that make a transaction in 
demonstrable error could agree to cancel 
and unwind the transaction, subject to 
the approval of the Exchange.*4 For 
purposes of the BeX facility, the 
Exchange also proposes to adopt 
procedures for review of clearly 
erroneous transactions when such 
review is requested.3> The Chief 
Regulatory Officer (““CRO”’) or another 
officer designated by the CRO would 
review the transaction and potentially 
modify or cancel executions where one 
party believes that the terms of the 
transaction were clearly erroneous when 
submitted. The CRO or another officer 
designated by the CRO would also be 
able to modify or cancel executions that 
result from a disruption or malfunction 
in the use or operation of BeX, or any 


34 See proposed BSE Rule, Chapter XXXVI, 
Section 4, Paragraph (a). ; 

35 See proposed BSE Rule, Chapter XXXVII, 
Section 5, Paragraph (a). 


communications system associated with 
the BeX. 

The proposed rules set out procedures 
for each of these reviews, including 
specific means for Members to appeal 
the Exchange’s decisions. 

Adjustment of orders on ex-dates. The 
Exchange also proposes to adopt a 
process for adjusting orders in securities 
quoted ex-dividend, ex-distribution, ex- 
rights, or ex-interest. 


Ill. Discussion 


After careful review of the proposal, 
the Commission finds that the proposed 
rule change, as amended, which would 
establish trading rules for the BeX 
facility, is consistent with the 
requirements of the Act and the rules 
and regulations thereunder applicable to 
a national securities exchange.*6 In 
particular, the Commission finds that 
the proposed rule change, as amended, 
is consistent with Section 6(b)(5) of the 
Act,37 which requires that the rules of 
a national securities exchange be 
designed to promote just and equitable 
principles of trade, to remove 
impediments to and perfect the 
mechanism of a free and open market 
and a national market system; and, in 
general, to protect investors and the 
public interest. 

According to BSE, it ‘Geille has no 
provisions for the trading of securities 
that are not assigned to a specialist. 
Under the proposed rule change, BSE 
would inaugurate a new, fully- 
electronic facility for the trading of 
equity securities, which would permit 
orders in eligible securities to match 
against each other automatically, 
without the participation of a BSE 
specialist. The Commission finds that 
the proposed rules governing the BeX 
facility are designed to perfect the 
mechanism of a free and open market by 
providing for the automatic handling of 
orders in BeX-eligible securities in a fair 
and reasonable manner. Inthe | 
Commission’s view, this new automatic 
execution facility should help provide 
investors with a more efficient 
mechanism by which to immediately 
access and trade securities on the 
Exchange.?® 


36 In approving this proposal, the Commission has 
considered the proposed rule’s impact on 
efficiency, competition, and capital formation. 15 
U.S.C. 78c(f). 

3715 U.S.C. 78f(b)(5). 

38 The Commission notes that the Exchange 
recently filed a proposed rule change, that, among 
other things, would add enhancements to the BeX 
facility to ensure the Exchange’s compliance with 
Regulation NMS under the Act, and to qualify as 
an ‘“‘automated trading center’ under that 
regulation. While the Commission believes that the 
instant proposed rule change, as amended, is 
consistent with the requirements of the Act, the 


Various facets of the proposed rule 
change are discussed below. 


1. Eligible Securities 


Under the proposed rule change, 
securities eligible for trading on BeX 
would include all securities eligible for 
trading on the Exchange that are not 
listed on the Nasdaq for which the BSE 
obtains UTP after June 30, 2006. 
Although, under the proposal, a 
specialist could request to remove a 
security from BeX, the Commission 
notes that a security would not be 
eligible for trading on BeX if that same 
security is traded by a BSE specialist. 
The Commission further notes that, 
since filing the instant proposal, the 
Exchange has filed a proposed rule 
change that is intended to eliminate, as 
of January 1, 2007, specialist 
participation in any transactions on the 
BSE.3° The Commission believes that 
the Exchange’s retention on a short-term 
basis of its existing specialist system for 
securities that have traded pursuant to 
UTP on the BSE prior to June.1, 2006, 
at the same time BeX is introduced for 
other securities, is a reasonable 
approach by which the Exchange can ° 
phase-in its fully-automated trading 
system. 


2. Receipt, Ranking, Display, and 
Automated Matching of Orders 


Orders could be routed to BeX 
through the Exchange’s systems or 
through other communications lines 
approved by the Exchange for the 
delivery of orders by Exchange 
Members.*° BeX would also accept and 
automatically execute commitments 
sent by market centers that participate 
in ITS. 

Under the proposed rule change, all 
orders sent to BeX (excluding the order 
types discussed below) would be ranked 
according to their price and time of 
receipt and would be displayed to the 
public when they constitute the Best 
Bid or Offer in BeX for a security. No 
distinction is made to this priority with 
regard to agency orders and professional 
or proprietary orders. The Commission 
believes that the use of price/time 
priority in the ranking, display, and 
matching of orders, and the equal 
treatment of agency and professional 
orders, is consistent with the Act. The 
Commission notes that it previously has 


Commission is not making a determination in this 
Order that the Exchange’s automatic execution 
capabilities would satisfy the ‘‘automated trading 
center’ definition in Rule 600(b)(4) of Regulation 
NMS. 
* 39 See BeX Phase II Notice, supra note10. 

40 See proposed BSE Rule, Chapter XXXVIL 
Section 3, Paragraph (h)(i). 
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approved similar rules for other 
exchanges.*! 


3. Eligible Order Types 


In addition to accepting specific order 
types set forth in BSE’s existing rules, 
the Exchange proposes to add several 
new order types for use exclusively on 
BeX. These order types include Cross, 
Cross with Size, Good ‘Till Date, Good 
‘Till Time, Limit or Close, Mid-Point 
Cross, and Post Primary Cross orders 
types. The Commission believes that 
these new order types are appropriate in 
the context of the BeX facility. In 
addition, they should help provide 
market participants with greater 
flexibility in fulfilling their trading 
objectives. 

With respect to the Cross, Cross with 
Size, and Mid-point Cross orders that 
would be implemented in BeX, the 
Commission notes that similar order 
types have been approved for electronic 
trading systems at other exchanges.*? 
The Commission notes that the 
proposed rule regarding Cross with Size, 
in consonance with the criteria for 
larger-sized crosses contained in the 
existing BSE rules, would require this 
order type to be for at least 5,000 shares 
and larger than the aggregate size of all 
interest displayed in BeX at the price of 
the cross. It would further require that 
neither side of the order be for the 
account of the BSE member sending the 
order to the Exchange. The Exchange 
has added another condition for BeX, 
stipulating that the order must have a 
market value of at least $100,000.*# 


4. Compliance With Intermarket 
Trading System Plan 


The Commission believes that the 
proposed rule change includes 
provisions serving to ensure that the 
BeX complies with the ITS Plan and 
thereby promote the fair and orderly 
operation of the national market 
system.*4 In this regard, the Commission 
notes that the rules provide that if an 
order in an ITS-eligible security crosses 
or locks the NBBO at the time that it is 
received, the order would be cancelled 
or, at the instruction of the member 
- entering the order, routed to the market 
center(s) displaying the National Best 
Bid or Offer. 


41 See, e.g., Securities Exchange Act Release No. 
52094 (July 21, 2005), 70 FR 43913 (July 29, 2005) 
(Order approving the electronic book for the 
Chicago Stock Exchange, Inc.). 

42 See Chicago Stock Exchange Rules Chapter 
XXA, Rule 2(c)(3)-(4); NYSE Arca Rule 7.31(y). 

43 The Commission notes that the BSE has 
proposed to amend the Cross with Size provision 
as part of the second phase of BeX. See BeX Phase 
II Notice. 

44 See also supra note 26. 


If an incoming Limit Order or Market 


- Order in an ITS-eligible security would 


trade through (as defined in the ITS 
Plan) the NBBO if executed on the BeX 
at the time of receipt, it would either be 
cancelled, or routed to the market(s) 
displaying the NBBO if it contains such 
instruction from the Exchange member 
entering the order. Inbound ITS 
commitments, if priced at or better than 


‘the current best bid or offer in BeX 


(“BBO”), would be automatically 
executed against the order(s) reflected in 
the BBO for the full amount of shares at 
that price, and any remaining portion of 
the ITS commitment would be 
automatically cancelled. 


5. Trading Sessions and Opening and 
Closing Procedures 


The BeX will open its Primary 
Session for trading each day, and begin 
processing orders that have been 
submitted during the 7:30 to 9:30 a.m. 
Pre-Opening Session, once the primary 
market for the relevant security opens. 
When the primary market opens on a 
trade print, the opening price on BeX 
will match the price of that transaction. 
When the primary market opens on a 
displayed quote, and there are no orders 
in BeX that can be matched, BeX also 
will open on a quote. When there are 
orders that can be matched, the opening 
price will be either the TOP, or—when 
the TOP is inferior to the National Best 
Bid or National Best Offer—at the closer 
of the National Best Bid or National Best 


_Offer to the TOP, if there are orders on 
* the BeX that can be matched at that 


price. Otherwise, BeX will open on a 
quote. Following the opening in an 
individual security—where there were 
orders that were matched—any 
remaining orders that could be executed 
at the NBBO are either canceled, or 
routed in accordance with the 
customer’s instructions. Remaining 
orders that could set a new NBBO 
would be displayed. All other orders 
would be placed on the BeX book. 

To close the Primary Trading Session, 
at 3:40 p.m., BeX would broadcast the 
imbalance between the orders on the bid 
and ask side, respectively, that have 
been designated to be executed at the 
closing price (i.e., At-the-Close and any 
Limit-or-Close orders that have not been 
executed by this time, and have 
therefore been converted to At the Close 
orders). At 4 p.m., BeX would put all 
eligible orders in such securities 
received by 4:00 p.m. into an 
Authorized Reserve State. When BeX 
receives the closing price message from 
the primary market, BeX would 
complete the closing process for each 
individual security by pairing these 
orders and executing them at the 


primary market closing price. From this 
time until 4:30 p.m., the BeX will 
operate a Post-Primary Trading Session 
during which only Post Primary cross 
orders could be submitted. The 
Commission believes that the proposed 


_ BeX opening and closing procedures are 


reasonable and consistent with the Act. 


6. Cancellations, Clearly Erroneous 
Transactions, and Adjustment of Orders 


The Exchange’s proposal would allow 
participants making a demonstrable 
error to agree to cancel and unwind the 
transaction, subject to the Exchange’s 
approval. The proposed rule change also 
sets forth formal procedures regarding 
the Exchange’s review of clearly 
erroneous transactions, and the specific 
means for market participants to appeal 
decisions made by Exchange officials. 
The Commission believes that these 
proposed rules are consistent with the 
Act and should provide for a fair, 
transparent, and reasonable process in 
which BeX participants can correct 
erroneous transactions. The 
Commission notes that it has approved 
similar rules at other exchanges.*5 

The proposal also sets forth the rules 
governing how and when it would 
adjust certain orders to buy or sell a 
security when a security is quoted ex- 
dividend, ex-distribution, or ex-interest. 
These procedures should help ensure 
that such orders will continue to be 
handled according to the sellers’ or 
buyers’ original intentions and to 
preserve the ability of these orders to 


. obtain the best price available. These 


proposed rules, too, are substantially 
similar to rules of another exchange that 
were previously approved by the 
Commission.*® 


7. Application of ‘Effect v. Execute”’ 
Exemption From Section 11(a) of the 
Act 


Section 11(a) of the Act 47 prohibits a 


member of a national securities 


exchange from effecting transactions on 
that exchange for its own account, the 
account of an associated person, or an 
account over which it or its associated 
person exercises discretion (collectively, 
“covered accounts’’) unless an 
exception applies. Rule 11a2—2(T) 48 
under the Act, known as the “effect 
versus execute” rule, provides exchange 
members with an exemption from the 
Section 11(a) prohibition. Rule 11a2- 
2(T) permits an exchange member, 
subject to certain conditions, to effect 


45 See, e.g., CHX Rules, Article XXA, Rules 5 and 
7; NYSE Arca Rule 7.10. 

46 See NYSE Rule 118. 

4715 U.S.C. 78k(a). 

4817 CFR 240.11a2—2(T). 
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transactions for covered accounts by 
arranging for an unaffiliated member to 


“execute the transactions on the 


exchange. To comply with Rule 11a2- . 
2(T)’s conditions, a member (i) must 
transmit the order from off the exchange 
floor; (ii) may not participate in the 
execution of the transaction once it has 
been transmitted to the member 
performing the execution; (iii) may not 
be affiliated with the executing member; 
and (iv) with respect to an account over 
which the member has investment 
discretion, neither the member nor its 
associated person may retain any 
compensation in the connection with 
effecting the transaction except as 
provided in the Rule. 

In letters to the Commission,*9 the 
Exchange represented that transactions 
effected in the BeX trading system meet 
the requirements of Rule 11a2—2(T). 
Based on these representations, the 
Commission finds that the BeX trading 
system satisfies the four conditions of 
Rule 11a2-2(T). 

First, orders would be sent, by 
electronic means, to the physically 
separate trading platform of BeX. In the 
context of other automated trading 
systems, the Commission has found that 
the off-floor transmission requirement is 
met if a covered account order is 
transmitted from a remote location 
directly to an exchange’s floor by 
electronic means.5° The Exchange stated 


49 See Letter from Letter from William C. Meehan, 
General Counsel, BSE, to Kelly M. Riley, Assistant 
Director, Division of Market Regulation, 
Commission, dated June 2, 2006; see also Letter 
from William C. Meehan, General Counsel, BSE, to 
Kelly M. Riley, Assistant Director, Division, 
Commission, dated August 8, 2006. 

5° See, e.g., Securities Exchange Act Release Nos. 
49066 (January 13, 2004), 69 FR 2773 (January 20, 
2004) (order approving the Boston Options 
Exchange as an options trading facility of the 
Boston Stock Exchange); 29237 (May 24, 1991), 56 
FR 24853 (May 31, 1991) (regarding New York 
Stock Exchange’s (““NYSE”’) Off-Hours Trading 
Facility); 15533 (January 29, 1979), 44 FR 6084 
(January 31, 1979) (regarding the American Stock 
Exchange (‘‘Amex’’) Post Execution Reporting 
System, the Amex Switching System, the 
Intermarket Trading System, the Multiple Dealer 
Trading Facility of the Cincinnati Stock Exchange, 
the Pacific Exchange's (“PCX”’) Communications 
and Execution System, and the Philadelphia Stock 
Exchange’s (‘‘Phlx””) Automated Communications 
and Execution System (‘1979 Release’’)); and 14563 
(March 14, 1978), 43 FR 11542 (March 17, 1978) 
(regarding the NYSE’s Designated Order 
Turnaround System). See also Letter from Paula R. 
Jensen, Deputy Chief Counsel, Division, 
Commission, to Angelo Evangelou, Senior Attorney, 
Chicago Board Options Exchange (“CBOE”), dated 
March 31, 2003 (regarding CBOE’s CBOEdirect 
system (“‘CBOEdirect Letter"’)); Letter from Paula R. 
Jenson, Deputy Chief Counsel, Division, 
Commission, to Jeffrey P. Burns, Assistant General 
Counsel, Amex, dated July 9, 2002 (regarding 
Amex’s Auto-Ex system for options); Letter from 
Paula R. Jenson, Deputy Chief Counsel, Division, 
Commission, to Richard S. Rudolph, Counsel, Phlx, 
dated April 15, 2002 (regarding Phlx’s AUTOM 


in its letter that it proposes that its 
members, whether they are located on 
the Exchange’s physical trading floor or 
off of the floor, be able to use automated. 
means to transmit orders for their own 
account into the BeX trading system. 
The Commission has stated that the off- 


- floor transmission requirement may be 


met when an order is sent from one 
trading floor of an exchange to another, 
separate trading floor of the same 
exchange.®! On the basis of the 
Exchange’s representations, the 
Commission believes that orders sent, 
by electronic means, from the 
Exchange’s physical trading floor may 
be considered to be sent from “‘off-floor”’ 
for purposes of the BeX trading system. 
Specifically, the Commission believes 
that because the securities traded on the 
BeX trading system are not traded on 
the Exchange’s physical floor, the BeX 
trading system is essentially a different, 
separate “trading floor.’”’ The 
Commission notes that Exchange floor 
members will not have a time/place 
advantage with regard to the securities 
traded in the BeX trading system. 
Specifically, orders transmitted from the 
Exchange’s trading floor will not be 
processed any more quickly by the BeX 
trading system than those orders 
received from off the physical floor. In 
addition, floor members will see 
information about orders that are at the 
top of the BeX trading system only after 
that information has been sent to the 
securities information processor for 
dissemination to the public. Thus, based 
on these facts, the Commission believes 
the off-floor transmission requirement is 
satisfied in this case. 

Second, the rule requires that the 
member not participate in the execution 
of its order. The Exchange represented 
that its members relinquish control of 
orders after they are submitted to BeX 
and noted that the members do not 
receive any special or unique trading 
advantages in BeX.5? Third, although 


System and its automatic execution feature AUTO- 
X); Letter from Paula R.Jensen, Deputy Chief 
Counsel, Division, Commission, to Kathryn L. Beck, 
Senior Vice President, Special Counsel and 
Antitrust Compliance Officer, PCX, dated October 
25, 2001 (regarding Archipelago Exchange 
(““ArcaEx”’) (““ArcaEx Letter’’)); Letter from Brandon 
Becker, Director, Division, Commission, to George 
T. Simon, Foley & Lardner, dated November 30, 
1994 (regarding Chicago Match (‘‘Chicago Match 
Letter’’)). 

51 See Letter from Richard A. Steinwurtzel, 
Attorney, Office of Chief Counsel, Division, 
Commission, to Philip J.<.o Bue, Senior Vice 
President, PCX, dated December 22, 1978); see also 
Securities Exchange Act Release No. 52094 (July 21, 
2005), 70 FR 43913 (July 29, 2005) (order approving 
the Chicago Stock Exchange, Inc. Ebook). 

52 See Securities Exchange Act Release No. 44983 
(October 25, 2001), 66 FR 55225 (November 1, 2001) 
(Order approving ArcaEx as the equities trading 
facility of PCX Equities Inc.); 1979 Release, supra 


Rule 11a2—2(T) contemplates having an 
order executed by an exchange member 
who is unaffiliated with the member 
initiating the order, the Commission 
recognizes that the requirement may be 
satisfied when automated exchange 
facilities are used.53 Finally, the BSE 
represents that members that rely on 
Rule 11a2-2(T) for a managed account 
transaction must comply with the 
limitations on compensation set forth in 
the rule. 


Accelerated Approval of Amendment 
No. 5 


The Commission finds good cause for 
approving Amendment No. 5 to the 
proposed rule change prior to the 
thirtieth day after publishing notice of 
Amendment No. 5 in the Federal ; 
Register pursuant to Section 19(b)(2) of 
the Act.54 

In Amendment No. 5, the BSE 
amended Chapter II, Section 41— 
Minimum Pfice Variation to state that 
the Exchange shall not display, rank, or 
accept any bids, offers, or orders in a 
security priced in an increment smaller 
than $0.01 if that bid, offer, or order is 
priced equal to or greater than $1.00, but 
that the Exchange may execute and 
report Mid-point Cross Orders in 
increments as small as one-half the 
Minimum Price Variation for the 
security. In addition, BSE amended the 
rules text of BSE Rule, Chapter XXXVII 
to clarify that if an At the Close order 
is not fully executed at the close, the 
part of the order not executed will be 
cancelled; to clarify opening 
procedures; to indicate more clearly 
when orders would be routed at the 
instruction of the member entering the 
order, to the market center(s) displaying 
the National Best Bid or Offer; and to 


_ note 50. See also CBOEdirect Letter, supra note 50; 


Letter from Larry E. Bergmann, Senior Associate 
Director, Division, Commission, to Edith Hallahan, 
Associate General Counsel, Phix, dated March 24, 
1999 (regarding Phlx’s VWAP Trading System); 
Letter from Catherine McGuire, Chief Counsel, 
Division, Commission, to David E. Rosedahl, PCX, 
dated November 30, 1998 (regarding Optimark); and 
Chicago Match Letter, supra note 50. 

53 In considering the operation of automated 
execution systems operated by an exchange, the 
Commission noted that while there is no 
independent executing exchange member, the 
execution of an order is automatic once it has been 
transmitted into the systems. Because the design of 
these systems ensures that members do not possess 


. any special or unique trading advantages in 


handling their orders after transmitting them to the 
exchange, the Commission has stated that 
executions obtained through these systems satisfy 
the independent execution requirement of Rule 
11a2-2(T). See 1979 Release, supra note 50. 

5415 U.S.C. 78s(b)(2). Pursuant to Section 19(b)(2) 
of the Act, the Commission may not approve any 
proposed rule change, or amendment thereto, prior 
to the thirtieth day after the date of publication of 
the notice thereof, unless the Commission finds 
good cause for so doing. 
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clarify how cross orders would be 
executed in the Post-Primary Trading 
Session. The Exchange also corrected 


several technical errors contained in the © 


rule text. 

The Commission believes that these 
clarifying and technical changes to the 
proposed rule change improve the 
proposal and raise no new or novel 
issues of regulatory concern, and 
therefore should not delay its 
implementation. Accordingly, the 
Commission finds good cause to 
accelerate approval of Amendment No. 
5, pursuant to Section 19(b)(2) of the 
Aste 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning Amendment No. 
5, including whether Amendment No. 5 
is consistent with the Act. Comments 
may be submitted by any of the 
following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR—BSE-—2006-—22 on the 
subject line. 


Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
Station Place, 100 F Street, NE., 
Washington, DC 20549-1090. 

All submissions should refer to File 
Number SR-BSE-2006-22. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 

- with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing also will be 
available for inspection and copying at 
the principal office of the Exchange. All 


~ 3545 U.S.C. 78s(b)(2). 


comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to Amendment 
No. 5 of File Number SR-BSE-2006—22 
and should be submitted on or before 
September 22, 2006, 


V. Conclusion 


For the foregoing reasons, the 
Commission finds that the proposed 
rule change, as amended, is consistent 
with the Act and the rules and 
regulations thereunder applicable to a 
national securities exchange, and, in 
particular, with Section 6(b)(5) of the 
Act.56 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act,5” that the 
proposed rule change (SR-BSE—2006-— 
22), as amended, and Amendment No. 
3 thereto, is approved and Amendment 
No. 5 is approved on an accelerated 
basis. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.°8 


Nancy M. Morris, 

Secretary. 

[FR Doc. E6—14564 Filed 8-31-06; 8:45 am] 
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2006-09] 


Self-Regulatory Organizations; The 
Depository Trust Company; Notice of 
Filing and Immediate Effectiveness of 
Proposed Rule To Revise the DTC 
Custody Service Guide To Incorporate 
the Terms of Certain Participant 
Agreements 


August 25, 2006. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“‘Act’’),? notice is hereby given that on 
May 19, 2006, The Depository Trust 
Company (‘“‘DTC’’) filed with the 
Securities and Exchange Commission 
(“Commission”) a proposed rule change 
and on June 23, 2006, amended the 
proposed rule change described in Items 
I, Il, and III below, which items have 
been prepared primarily by DTC. DTC 


filed the proposed rule change pursuant _ 


to Section 19(b)(3)(A)(iii) of the Act 2 


56 15 U.S.C. 78f(b)(5). 

5715 U.S.C. 78s(b)(2). 

5817 CFR 200.30—3(a)(12). 
115 U.S.C. 78s(b)(1). 

215 U.S.C. 78s(b)(3)(A){iii). 


and Rule 19b—4(f)(4) thereunder 3 so that 
the proposal was effective upon filing 
with the Commission. The Commission 
is publishing this notice to solicit 
comments on the proposed rule change 
from interested parties. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 


the Proposed Rule Change 


The proposed rule change would 
incorporate the terms and conditions of 
certain participant agreements related to 
DTC’s custody service into the DTC 
Custody Service Guide. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, 
DTC included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. DTC has prepared 
summaries, set forth in sections (A), (B), 
and (C) below, of the most significant 
aspects of these statements.* 


(A) Self-Regulatory Organization’s 


. Statement of the-Purpose of, and 


Statutory Basis for, the Proposed Rule 
Change 


DTC is filing the proposed rule 
change to incorporate the terms and 
conditions of various participant 
agreements relating to DTC’s custody 
service into the DTC Custody Service 
Guide (“‘Guide’’).° Specifically, DTC is 
incorporating the terms of three custody 
service participant agreements into the 
Guide: (i) The High Value Letter,® (ii) 
New York Window Service Agreement,’ 
and (iii) Medallion Signature Guarantee/ 
Stamp Letter.® The terms proposed to be 


317 CFR 240.19b—4(f)(4). 

+The Commission has modified the text of the 
summaries prepared by DTC. 

5 For background information on the Custody 
Service Guide, which replaced applicable 
participant operating procedures relating to the 
custody service, see Securities Exchange Act 
Release No. 34—44719 (August 17, 2001), 66 FR 
44656 (August 24, 2001) [File No. SR-DTC-2001- 
01). 

6 The High Value Letter defines the extent of loss 
that DTC would incur in connection with the 
processing of certain ‘‘high value” certificates as 
being limited by the extent of the DTC insurance 
coverage at the time of an incident of loss. 

7 The New York Window Service Agreement sets 
forth the terms and conditions for a participant’s 
use of the New York Window Service, a service 
offered under the umbrella of DTC’s custody 
service. 

8 The Medallion Signature Guarantee/Stamp 
Letter sets forth the terms and conditions for DTC’s 
use of certain participant stamps and medallions in 
connection with the New York Window Service. 
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incorporated by this filing into the 
Guide match those currently included 
in the agreements thereby affording both 
DTC and its participants the same rights 
and responsibilities as those afforded by 
the agreements. 

DTC believes that the proposed rule 
change is consistent with the 
requirements of the Act, as amended, 
and the rules and regulations 
thereunder because it incorporates 
existing terms of DTC participant 
agreements into DTC’s Guide and thus 
facilitates the safeguarding of securities 
in DTC’s custody or control. 


(B) Self-Regulatory Organization’s 
Statement on Burden on Competition 


DTC does not believe that the 
proposed rule change will have any 
impact or impose any burden on 
competition. 


(C) Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


Written comments relating to the 
proposed rule change have not yet been 
solicited or received. DTC will notify 
the Commission of any written 
comments received by DTC. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


The foregoing rule change has become 
effective upon filing pursuant to Section 
19(b)(3)(A)(iii) of the Act 9 and Rule 
19b—4(f)(4) 1° thereunder because the 
proposed rule effects a change in an 
existing service of DTC that (i) does not 
adversely affect the safeguarding of 
securities or funds in the custody or 
control of DTC or for which it is 
responsible and (ii) does not 
significantly affect the respective rights 
or obligations of DTC or persons using 
the service. At any time within sixty 


-days of the filing of the proposed rule 


change, the Commission may summarily 
abrogate such rule change if it appears 
to the Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act. 


IV. Solicitation of Comments — 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 


915 U.S.C. 78s(b)(3)(A)(iii). 
1017 CFR 240.19b—4(f)(4). 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml) or 


e Send an e-mail to rule- 


comments@sec.gov. Please include File 


Number SR-DTC-—2006-09 on the 
subject line. 


Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549-1090. 


All submissions should refer to File 
Number SR-DTC-—2006-09. This file 
number should.be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 


~ with respect to the proposed rule 


change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 100 F Street, NE., Washington, 
DC 20549. Copies of such filing also will 
be available for inspection and copying 
at the principal office of DTC and on 
DTC’s Web site at http://www.dtc.org. 
All comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File 
Number SR-DTC-—2006-09 and should 
be submitted on or before September 22, 
2006. 


For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 


Nancy M. Morris, 

Secretary. 

[FR Doc. E6—14552 Filed 8-31-06; 8:45 am] 
BILLING CODE 8010-01-P 


1117 CFR 200.30—3(a)(12). 
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2006-07] 


Self-Regulatory Organizations; 
National Securities Clearing 
Corporation; Notice of Filing and | 
Immediate Effectiveness of Proposed 
Rule Change Relating To Clarifying 
and Technical Changes to NSCC’s 
Rules Regarding Its Fund/Serv Mutual 
Fund Processing System 


August 25, 2006. 


Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(““Act’’),? notice is hereby given that on 
June 5, 2006, the National Securities 
Clearing Corporation (‘“‘NSCC’’) filed 
with the Securities and Exchange 
Commission (“Commission’’) the 
proposed rule change described in Items 
I, II, and Ill below, which items have 
been prepared primarily by NSCC. 
NSCC filed the proposed rule change 
pursuant to Section 19(b)(3)(A)(iii) of 
the Act2 and Rule 19b—4(f)(4) 
thereunder ? so that the proposal was 
effective upon filing with the 
Commission. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested parties. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The proposed rule change would 
make clarifying and technical changes 
to NSCC’s Rules principally as they 
relate to funds which are eligible for 
processing on Fund/Serv, NSCC’s 
mutual fund processing system. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, 
NSCC included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. NSCC has prepared 
summaries, set forth in sections (A), (B), 
and (C) below, of the most significant 
aspects of these statements.* 


145 U.S.C. 78s(b)(1). 
215 U.S.C. 78s(b)(3)(A)(iii). 
317 CFR 240.19b&ndash;4(f)(4). 
4The Commission has modified the text of the 
summaries prepared by NSCC. 
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(A) Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


The purpose of the proposed rule 
change is to make clarifying and 
technical changes to NSCC’s Rules, 
principally as they relate to funds which 
are eligible for processing on Fund/Serv, 
NSCC’s mutual fund processing system. 

Rule 52 of NSCC Rules addresses 
NSCC’s mutual fund services. The types 
of funds which are eligible for NSCC’s 
mutual fund services, including the 
processing on Fund/Serv, are referenced 
in Section 1 of Rule 52 with 
supplemental references in Rules 1 and 

Funds that are eligible for NSCC’s 
mutual fund services currently include 
investment companies regulated under 

_the Investment Company Act of 1940, as 
amended; © bank and insurance funds 
such as guaranteed investment 
contracts, bank collective investments, 
and stable value funds; and certain 
offshore funds which are established 
under regulatory frameworks similar to 
the Investment Company Act (e.g., 
offshore funds established under the 
Undertaking for Collective Investment 
in Transferable Securities). Some of 
these fund types are explicitly 
mentioned in NSCC’s Rules (e.g., funds 
defined as ‘“‘management companies” 
under section 4(3) of the Investment 
Company Act and funds regulated 
under bank and insurance law). Others 
have been added under NSCC’s general 
authority regarding the designation of 
“Eligible Mutual Funds” under Rule 3, 
Section 7 (e.g., unit investment trusts 
regulated under the Investment 


Company Act and certain offshore funds © 


domiciled outside the United States.) 
The proposed changes to NSCC’s 
Rules will clarify the types of 
investment vehicles that are eligible for 
Fund/Serv processing, consolidate the 
operative provisions in Rule 3, and 
make technical changes to other rule 
provisions. The proposed amendment to 
Rule 3 establishes the defined term 
“Fund/Serv Eligible Fund” that 
includes any fund or other pooled 
investment entity that is eligible for 
NSCC’s mutual fund services, including 
processing on Fund/Serv,.under Rule 3, 
Section 7. (The defined terms “Eligible 
Investment Fund”’ and “Eligible Mutual 
Fund” are being deleted.) The term is 
analogous to the term “Cleared 
- Securities’ under Rule 3 which is 
applicable to securities that are eligible 
for NSCC’s clearance services. Rule 3 is 


5 Settlement of Fund/Serv transactions is not 
guaranteed by NSCC. 
615 U.S.C. 80a. 


also amended to include a description 
of the current criteria used by NSCC in 
determining eligibility for “Fund/Serv 
Eligible Funds” and NSCC’s authority to 
establish additional criteria for 
eligibility from time to time using 
language consistent with that used for 
“Cleared Securities” in Rule 3. 

NSCC’s current membership 
requirements applicable to Fund 
Members admitted under Rule 51 and 
Addendum I will continue to apply 
without change. The NSCC Fund 
Member is the entity that is responsible 
for settlement of NSCC transactions on 
behalf of the fund. 

Additional, unrelated technical 
changes are made to several definitions 
in Rule 1. First, the definitions of 
“TPA” (i.e., third-party administrator) 
and “TPA Member” are amended to 
clarify that a ‘““TPA Member” may act as 
an administrator for retirement and 
other benefit plans in general and not 
just with respect to plans which are 
structured as defined contribution plans 
under the Internal Revenue Code (i.e., 
defined benefit plans and nonqualified 
plans). Second, the definitions of 
“Insurance Entity’ and ‘Fund Member” 
are amended to clarify that an 
individual cannot qualify, and only 
entities organized as a corporation, 
partnership, or other legal entity are 
covered by the definitions. 

NSCC believes that the proposed rule 
change is consistent with the 
requirements of Section 17A of the Act” 
and the rules thereunder because 
clarifying the types of funds which are 
eligible for processing on NSCC’s Fund/ 
Serv system will further facilitate the 
accurate clearance and settlement of 
Fund/Serv transactions. 


(B) Self-Regulatory Organization’s 
Statement on Burden on Competition 


NSCC does not believe that the 
proposed rule change would impose any 
burden on competition. 


(C) Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


Written comments relating to the 
proposed rule change have not yet been 
solicited or received. NSCC will notify 
the Commission of any written 
comments received by NSCC. . 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


The foregoing rule change has become 
effective upon filing pursuant to Section 


715 U.S.C. 78q-1. 


19(b)(3)(A)(iii) of the Act ® and Rule 
19b—4(f)(4) 9 thereunder because the 
proposed rule effects a change in an 
existing service of NSCC that (i) does 
not adversely affect the safeguarding of 
securities or funds in the custody or 
control of the clearing agency or for 
which it is responsible and (ii) does not 
significantly affect the respective rights 
or obligations of the clearing agency or 
persons using the service. At any time 
within sixty days of the filing of such 
rule change, the Commission may - 
summarily abrogate such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 


investors, or otherwise in furtherance of . 


the purposes of the Act. 
IV. Solicitation of Comments . 
Interested persons are invited to 


- submit written data, views, and 


arguments concerning the foregoing,. 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml) or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR-NSCC-—2006-07 on the 
subject line. 


Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549-1090. 

All submissions should refer to File 
Number SR-NSCC-2006-07. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 


- amendments, all written statements 


with respect to the proposed rule 


. change that are filed with the 


Commission, and all written - 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 


815 U.S.C. 78s(b)(3)(A)(iii). 
917 CFR 240.19b—4(f)(4). 
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the Commission’s Public-Reference 
Section, 100 F Street, NE., Washington, 
DC 20549. Copies of such filing also will 
be available for inspection and copying 
at the principal office of NSCC and on 
NSCC’s Web site at http:// 
www.nscc.com. All comments received 
will be posted without change; the 
Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR-NSCC- 
2006-07 and should be submitted on or 
before September 22, 2006. 

For the Commission by the Division of 
Market Regulation, pursuant to delegate 
authority.1° 
Nancy M. Morris, 

Secretary. 
{FR Doc. E6-14528 Filed 8-31-06; 8:45 am] 
BILLING CODE 8010-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-54362; File No. SR-NYSE- 
2006-07] 


Self-Regulatory Organizations; New 
York Stock Exchange LLC; Order 


Granting Approval of Proposed Rule 


Change and Amendment No. 1 Thereto 
and Notice of Filing and Order 
Granting Accelerated Approval to 
Amendment No. 2 Thereto To Amend 
Exchange Rule 104 Regarding the 
Requirement That Specialists Obtain 
Floor Official Approval for 
Destabilizing Dealer Account 
Transactions That Match the National 
Best Bid or Offer 


August 25, 2006. 
I. Introduction 


On February 16, 2006, the New York 
Stock Exchange LLC (““NYSE”’ or 
“Exchange’’) filed with the Securities 
and Exchange Commission 
(“Commission’’), pursuant to Section 
19(b)(1) of the Securities Exchange Act 
of 1934 (‘‘Act”’)1 and Rule 19b—4 
thereunder,” a proposed rule change to 
amend NYSE Rule 104 (Dealings by 
Specialists) to permit specialists to 
effect destabilizing dealer account 
transactions when matching the 
national best bid or offer without 
requiring that they obtain Floor Official 
approval. On April 27, 2006, NYSE filed 
Amendment No. 1 to the proposed rule 
change. The proposed rule change, as 
amended, was published for comment 


1017 CFR 200.30—3(a)(12). 
115 U.S.C. 78s(b)(1). 
217 CFR 240.19b—4. 


in the Federal Register on May 16, 
2006. The Commission received one 
comment letter+ and a letter from NYSE 
that responded to the issues raised by 
the commenter.® On August 17, 2006, 
NYSE filed Amendment No. 2 to the 
proposed rule change.® This order 
approves the proposed rule change, as 
amended by Amendment No. 1. 


. Simultaneously, the Commission is 


providing notice of filing of Amendment 
No. 2 and granting accelerated approval 
of Amendment No. 2. 


II. Description of the Proposal 


- NYSE Rule 104 governs specialists’ 
dealings in their specialty stocks. In 
particular, NYSE Rules 104.10(5) and (6) 
describe certain types of transactions 
that are not to be effected unless they 
are reasonably necessary to render the 
specialist’s position adequate to the 


~ needs of the market. In effect, these 


restrictions generally require specialists’ 
transactions for their own accounts to be 
“stabilizing” (i.e., against the trend of 
the market) and prohibit specialists 
from making transactions that are 
“destabilizing” (i.e., with the market 
trend by buying on plus ticks and 
selling on minus ticks), except with the 
approval of a Floor Official. The 
Exchange proposes to allow specialists 
to effect proprietary transactions on a 
destabilizing basis for their own account 
when such trades are effected at a price 
that matches the current national best 
bid or offer (“NBBO’’) displayed by 
another market center. 


III. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning Amendment No. 
2, including whether Amendment No. 2 
is consistent with the Act. Comments 
may be submitted by any of the 
following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
No. SR-NYSE-2006-07 on the subject 
line. 


3 See Securities Exchange Act Release No. 53782 
(May 10, 2006), 71 FR 28399. 

4 See e-mail from George Rutherfurd to the 
Commission, dated April 24, 2006 (“Rutherfurd 
Letter’). 

5 Letter to Nancy M. Morris, Secretary, 
Commission, from Mary Yeager, Assistant 
Secretary, NYSE, dated July 20, 2006 (‘““NYSE 
Response Letter’’). 

6 Amendment No. 2 clarifies that a specialist’s 
ability to effect destabilizing dealer account 
transactions when matching the national best bid or 
offer applies when the national best bid or offer is 
established by another market center. 


Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
Station Place, 100 F Street, NE., 
Washington, DC 20549-1090.s 
All submissions should refer to File 
Number SR-NYSE-2006-07. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 


. rules/sro.shtml). Copies of the 


submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commissicn’s Public Reference 
Room. Copies of such filing also will be 
available for inspection and copying at 
the principal office of the NYSE. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File 
Number SR-NYSE-2006-07 and should 
be submitted on or before September 22, 
2006. 
IV. Discussion 

After careful consideration, the 
Commission finds that the proposed 
rule change, as amended, is consistent 
with the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange 7 and, in particular, the 
requirements of Section 6 of the Act.® 
Specifically, the Commission finds that 
the proposed rule change is consistent 
with Section 6(b)(5) of the Act,? which 
requires, among other things, that the 
rules of a national securities exchange 
be designed to promote just and 
equitable principles of trade, to foster 
cooperation and coordination with 
persons engaged in regulating, clearing, 
settling, and processing information 


7 In approving this proposed rule change, as 
amended, the Commission has considered the 
proposed rule’s impact on efficiency, competition, 
and capital formation. 15 U.S.C. 78c(f). 

815 U.S.C. 788. 
915 U.S.C. 78f(b)(5). 


A 
q 
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with respect to, and facilitating 
transactions in securities, to remove 
impediments to and perfect the 
mechanism of a free and open market 
and a national market system, and, in 
general, to protect investors and the 
public interest. 

The commenter asserted that the 
proposed rule change is unnecessary 
because the current rules work well to 
protect the public and the integrity of 
the price discovery mechanism.!° The 
commenter expressed concern that 
removing the requirement for Floor 
Official approval would diminish the 
check and balance system that ensures 
that a specialist matching an away bid 
or offer is appropriate under the 
circumstances. The commenter also 
challenged the Exchange’s argument 
that the proposed rule change is 
consistent with certain current practices 
in which specialists are permitted to 
match away bids and offers, as with 
exchange traded funds (‘“ETFs”’). The 
commenter argued that, because ETFs 
are derivatively and objectively priced 
and the Exchange is not the primary 
market or price.setting mechanism for 
ETFs, as it is for equities, the proposed 
rule change would not be appropriate 
for equity securities. 

In response to the commenter’s 
argument that Floor Official approval is 
a necessary safeguard against specialist 
over-reaching, the Exchange asserted 
that specialist transactions for their own 
account are still subject to certain 
Exchange Rules including ‘‘a specialist’s 
affirmative and negative obligations, a 
responsibility to maintain a two-sided 
market with quotations that are timely 
and accurately reflect market 
conditions, and a duty to ensure that a 
specialist’s principal transactions are 
designed to contribute to the 
maintenance of price continuity with 
reasonable depth.” 1! The Exchange 
argued that a Floor Official’s approval of 
a destabilizing transaction for a 
specialist’s proprietary account is only 
one part of the test to determine 
whether a specialist’s proprietary 

transaction is proper. The Exchange also 
stated that it would continue to surveil 
specialists’ proprietary transactions for 
compliance with the Exchange’s 
Rules. 12 

In addition, the Exchange believed 
that there is no basis for the 
commenter’s argument that that 
“[p]rices are not objectively determined 

* * *” with respect to transactions in 
non-ETF equity securities and that 


10 See Rutherford Letter, supra note 4. 
11 See NYSE Response Letter, supra note 5, at 1. 
12 Td. 


“most investors look to prices prevailing 


in the primary market, not nominal 
bids/offers in tertiary markets.” 13 The 
Exchange argued that the Commission’s 
Order Protection Rule in Regulation 
NMS "4 undermines the validity of the 
commenter’s assertion.15 Further, the 
Exchange believed that “investors and 
specialists will review pricing 
information from several sources and 
assign each source the weight they 
consider proper in making a trade or 
investing decision.” 1° The Exchange 
also believed that the proposed rule 
change to permit certain specialist 
trades at the NBBO price without 
requiring Floor Official approval gives 
the specialist increased flexibility to 
keep the Exchange’s market 
competitive.?7 

Amending NYSE Rules 104.10(5) and 
(6) to permit specialists to effect a 
destabilizing proprietary trade in an 
equity security at a price that matches 
the current NBBO should result in 
specialists following the market as set 
by the independent judgment of other 
market participants. The Commission 
believes that removing these restrictions 
should enhance the specialist’s ability 
to make competitive markets. The 
Commission agrees with the Exchange 
that the proposed rule change does not 
relieve specialists of their obligations 
under Federal securities laws or NYSE 
Rules.18 A specialist’s ability to effect 
proprietary transactions remains limited 
under the Act and NYSE Rules. The 
Commission notes that the Exchange is 
obligated to surveil its specialists to 
ensure their compliance with the Act 
and the Exchange’s Rules. 


Accelerated Approval of Amendment 
No. 2 


The Commission finds good cause to 
approve Amendment No. 2 to the 
proposed rule change, as amended, 
prior to the thirtieth day after 
Amendment No. 2 is published for 
comment in the Federal Register 
pursuant to Section 19(b)(2) of the 
Act.19 Amendment No. 2 clarifies that a 
specialist’s ability to effect destabilizing 
dealer account transactions when 
matching the NBBO applies when the 
NBBO is established by another market 
center. The Commission finds that 
Amendment No. 2 provides clarification 
in the rule text as to the intent of the 
proposed rule filing. For these reasons, 
the Commission believes that good 


id. 

14 See Securities Exchange Act Release No. 51808 
(June 9, 2005), 70 FR 37496 (June 29, 2005). 

15 See NYSE Eaepanee Letter, supra note 5, at 2. 

16 Id, at 2. 

17 Td. at 2. 

18 Td. at 2. 

1915 U.S.C 78s(b)(2). 


_ Nancy M. Morris, 


cause exists to accelerate ee of 
Amendment No. 2. 


V. Conclusion 


It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act,2° that the 
proposed rule change (File No. SR— 
NYSE-2006-—07), as amended by 
Amendment No. 1 thereto, be, and 
hereby is, approved, and that 
Amendment No. 2 thereto, be, and 
hereby is, approved on an accelerated 
basis. 

For the Commission, by the Division of 


Market Regulation, pursuant to delegated 
authority.2? 


Secretary. 
[FR Doc. E6—14529 Filed 8-31-06; 8:45 am] 
BILLING CODE 8010-01-P 
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Self-Regulatory Organizations; New 
York Stock Exchange, Inc. (n/k/a New 
York Stock Exchange LLC); Order 
Approving Proposed Rule Change and 
Amendment No. 1 Thereto Relating to 
Exchange Rule 312(f) Regarding 
Changes Within Member Organizations 


August 25, 2006. 


I. Introduction 


On August 15, 2005, the New York 
Stock Exchange, Inc. (n/k/a New York 
Stock Exchange LLC) (‘“‘NYSE”’ or the 
“Exchange’’) filed with the Securities 
and Exchange Commission (“‘SEC” or 
the ‘“‘Commission’’), pursuant to Section 
19(b)(1) of the Securities Exchange Act 
of 1934 (the “Exchange Act’’)! and Rule 
19b—4 thereunder,” a proposed rule 
change and on May 5, 2006, NYSE filed 
Amendment No. 1 to the proposed rule 
change.* The proposed rule change, as 
amended, concerns amendments to Rule 
312(f) to, among other changes, permit 
the recommendation of purchases and 
sales of shares of companies controlled 
by and under common control with 
member organizations (other than 
MAPs), subject to appropriate customer 
disclosure of the relationship. The 


2015 U.S.C. 78s(b)(2). 

2117 CFR 200.30—3(a)(12). 

115 U.S.C. 78s(b)(1). 

217 CFR 240.19b—-4. 

3 Amendment No. 1 replaced the rule text in the 
original filing in its entirety and proposed to clarify 
that Rule 312(f) applies only to non-investment 
grade debt and equity securities. Amendment No. 
1 also added Material Associated Persons 
(‘“MAPs”), as that term is used in Rule 17h-1T of 
the Exchange Act, to the class of persons for whose 
securities the solicitation of trades is prohibited. 
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proposed rule change, as amended, was 
published for comment in the Federal 
Register on May 26, 2006.4 The 
Commission received two comment 
letters on the proposal.5 On August 11, 
2006, NYSE filed a response to the S&C 
Letter.® This order approves the 
proposed rule change, as amended. 


II. Description of the Proposed Rule 
Change 


NYSE Rule 312(f) (the “‘Rule’’), in 
pertinent part, currently prohibits a 
member organization from soliciting 
transactions in its own publicly traded 
securities and from making any 
recommendations with respect to its 
publicly traded securities or the 
securities issued by any corporation 
controlling, controlled by or under 
common control with such member 
corporation (i.e., the securities of any 
parent, sister, or subsidiary corporation 
relative to the member organization). 
The Exchange’s regulatory experience 
relative to Rule 312(f) has generally 
involved determinations as to the 
existence, or not, of a control 
relationship involving a member 
organization among the complicated 
interrelationships of, and equity 
investments by, financial organizations. 

The purpose of the proposed rule 
change is to retain a process for 
mitigating conflicts of interest that may 
arise when recommending the securities 
of companies in which a member 
organization may have an interest, while 
also reducing burdens on the industry 
and the Exchange with respect to 
making determinations regarding the 
existence of.a control relationship by 
establishing clearer standards and 
reducing interpretative questions. 


(i) Proposed Codification To Exclude 
Investment Grade Debt From Rule 312(f) 


NYSE has interpreted Rule 312(f) to 
apply only to non-investment grade debt 
and equity securities.” This proposal 
‘would codify that interpretation. 


4 See Securities Exchange Act Release No. 53840 
(May 19, 2006), 71 FR 30458 (May 26, 2006). 

5 See letter from John Ramsay, Managing Director, 
Deputy General Counsel, Citigroup Global Markets 
Inc. (“‘Citigroup’’), to Nancy M. Morris, Secretary, 
SEC, dated June 16, 2006 (the “Citigroup Letter’’) 
and letter from Sullivan & Cromwell LLP (‘“‘S&C”’) 
to Nancy M. Morris, Secretary, SEC, dated June 16, 
2006 (the “S&C Letter’). 

6 See letter from Mary Yeager, Assistant Secretary, 
NYSE, to Catherine McGuire, Chief Counsel, 
Division of Market Regulation, SEC, dated August 
11, 2006 (the “NYSE Response”’). 

7 Another common interpretive inquiry with 
respect to Rule 312(f) involves, and NYSE 
anticipates would continue to involve, a 
determination as to whether the security in 
question has “‘debt-like-characteristics.”” The 
Exchange has generally interpreted Rule 312(f) 
restrictions to not apply to investment grade debt 


(ii) Proposed Expansion To Include All 
Non-Investment Grade Debt and Equity 
Securities 


The proposed rule change would also 
broaden the application of the Rule to 
all non-investment grade debt and 
equity securities, including privately 
placed issues. The current Rule’s 
prohibition applies only to publicly 
traded securities. 

In addition, the proposed rule change 
would extend the prohibition against 
solicited transactions to the non- 
investment grade debt and equity 
securities.of companies controlling 
member organizations (e.g., parent 
companies) arid MAPs. By their nature, 
MAPs can substantially influence a 
registered broker-dealer, and the 
inclusion of such entities along with 
controlling organizations ® acts to limit 
inevitable conflicts of interest. 


(iii) Proposed Amendment To Permit 
Certain Recommendations If Disclosed 


Finally, the proposed rule change 
would permit the recommendation of 
purchases and sales of shares of 
companies controlled by and under 
common control with member 
organizations (other than MAPs), subject 
to appropriate customer disclosure of 
the relationship (e.g., any 
recommendation would be subject to a 
requirement to disclose to the customer 
the existence and nature of the control 
relationship at the time of 
recommendation).? The Exchange states 
that for these types of relationships 
disclosure is likely to function as an 
adequate method for addressing the 
conflicts of interest that could arise with 
respect to a membe?’s recommendation 
to buy or sell securities of many 
affiliated entities. The Exchange 
proposes to retain the prohibition on the 
recommendation of purchases in the 
securities of the member organization, 
any controlling organization or a MAP 
given the greater potential for a conflict 
of interest inherent in such 
relationships. 


and securities that function as investment grade 
debt. The interpretation as to whether a security 
functions as investment grade debt is based on the 
totality of the circumstances, e.g., (1) Whether the 
shares of stock have fixed dividends; (2) whether 
the shares of stock are non-participatory in common 
dividends; (3) whether the shares of stock have 
limited voting rights; and (4) whether the shares of 
stock are non-convertible into common stock. 

8 See NYSE Rule 2. 

9 See proposed Rule 312(f)(2). If the disclosure at 
the time of the recommendation is not made in 
writing, then the member must also provide this 
disclosure in writing prior to the completion of the 
transaction. 


II. Summary of Comments Received 
and NYSE Response 


The Commission received two 
comment letters (the Citigroup Letter 
and the S&C Letter) on the proposal and 
a response to the S&C Letter by NYSE.1° 
The Citigroup Letter expresses support 
for the proposed changes to Rule 312(f). 

The S&C Letter generally expresses 
support for the proposed rule change, 
but also notes reservations regarding: (1) 
The expansion of the Rule 312(f) 
restrictions to non-public securities, and 
(2) the prohibitions contained in Rule | 
312(f)(1) concerning solicitation of 
transactions in the securities of a 
member organization, its parent or a 
MAP.?! 

In responding to S&C’s reservation 
regarding the extension of the coverage 
of Rule 312(f) to non-publicly traded 
securities, NYSE states that there is a 
“need to assure coverage of all post- 
distribution transactions by member 
organizations in affiliated securities, 
and not solely those which are sold 
pursuant to public offerings.” 12 NYSE 
also expresses the view that the 
proposed change will not impose a 
significant burden on trading in non- 
publicly traded securities. 13 

In responding to S&C’s reservation 
regarding the prohibitions contained in 
Rule 312(f)(1), NYSE states that it 
“respectfully disagree[s] with the 
suggestion that the prohibition against 
the solicitation of transactions in the 
securities of the member organization, 
parent or [MAP] is at present 
unwarranted [because] [t]he conflicts 
which the original rule was written to 
prevent have not disappeared.” 1* NYSE 
also clarifies that ‘i]t is not the 
transaction which is prohibited, but 
rather the recommendation of the 
transaction; the Rule allows unsolicited 
transactions.” 15 


IV. Discussion and Findings 


After careful review, the Commission 
finds that the proposed rule change is 
consistent with the requirements of the 
Exchange Act, and the rules and 
regulations thereunder applicable to a 
national securities exchange, and in 
particular, with the requirements of 
Section 6(b)(5) '® of the Exchange Act. 


10 S&C Letter. See also NYSE Response. Because 
the Citigroup Letter did not express any 
disagreement with the proposed rule change, the 
NYSE Response does not address the Citigroup 
Letter. 

11 S&C Letter. 

12 NYSE Response. 

13 Td. 

14 Td. 

18 Id. 


1615 U.S.C. 78f(b)(5). 
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Section 6(b)(5) requires, among other 
things, that the rules of an exchange be 
designed to promote just and equitable 
principles of trade, to remove 
impediments to and perfect the 
mechanism of a free and open market 
and national market system, and in 
general, to protect investors and the 
public interest. Section-3(f) of the 
Exchange Act also requires, among other 
things, whenever there is a requirement 
to consider or determine whether an 
action is necessary or appropriate in the 
public interest, to also consider, in 

_ addition to the protection of investors, 
whether the action will promote 
efficiency, competition, and capital 
formation. 

The Commission believes that the 
proposed rule change, as amended, will 
act to assure adequate and continuing 
protection for investors while promoting 
efficiency, competition, and capital 
formation by permitting the 
recommendation of purchases and sales 
of shares of companies controlled by 
and under common control with 
member organizations (other than 
MAPs), subject to appropriate customer 
disclosure of the relationship, by 
expanding restrictions on effecting 
solicited transactions to include non- 
public securities, and by codifying 
NYSE interpretations as described 
above. 


V. Conclusions 


It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act,17 that the 
proposed rule change (SR-NYSE-2005- 
58), as amended, be, and hereby is, 
approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 
Nancy M. Morris, 

Secretary. 
[FR Doc. E6—14563 Filed 8-31-06; 8:45 am] 
BILLING CODE 8010-01-P 


DEPARTMENT OF STATE 
[Public Notice 5534] 


Culturally Significant Object Imported 
for Exhibition Determinations: 
“Cimabue and Early Italian Devotional 
Painting” 


Summary: Notice is hereby given of 
the following determinations: Pursuant 
to the authority vested in me by the Act 
of October 19, 1965 (79 Stat. 985; 22 
U.S.C. 2459), Executive Order 12047 of 
March 27, 1978, the Foreign Affairs 


1715 U.S.C. 78s(b)(2). 
18 17 CFR 200.30—3(a)(12). 


Reform and Restructuring Act of 1998 
(112 Stat. 2681, et seq.; 22 U.S.C. 6501 
note, et seq.), Delegation of Authority 
No. 234 of October 1, 1999, Delegation 
of Authority No. 236 of October 19, 
1999, as amended, and Delegation of 
Authority No. 257 of April 15, 2003 [68 
FR 19875], I hereby determine that the 
object to be included in the exhibition 
“Cimabue and Early Italian Devotional 
Painting,” imported from abroad for 
temporary exhibition within the United 
States, is of cultural significance. The 
object is imported pursuant to a loan 
agreement with the foreign owner or 
custodian. I also determine that the 
exhibition or display of the exhibit 
object at The Frick Collection, New 
York, New York, from on or about 
October 3, 2006, until on or about 
December 31, 2006, and at possible 
additional venues yet to be determined, 
is in the national interest. Public Notice 
of these Determinations is ordered to be 
published in the Federal Register. 

For Further Information Contact: For 
further information, including a 
description of the exhibit object, contact 
Paul Manning, Attorney-Adviser, Office 
of the Legal Adviser, U.S. Department of 
State (telephone: 202/453-8052). The 
address is U.S. Department of State, SA— 
44, 301 4th Street, SW., Room 700, 
Washington, DC 20547-0001. 


Dated: August 25, 2006. 
C. Miller Crouch, 


Principal Deputy Assistant Secretary for 
Educational and Cultural Affairs, Department 
of State. 


[FR Doc. E6-14546 Filed 8-31-06; 8:45 am] 


_ BILLING CODE 4710-05-P 


DEPARTMENT OF STATE 
[Public Notice 5535] 


Culturally Significant Objects Imported 
for Exhibition Determinations: 
“Domenico Tiepolo (1727-1804): A 
New Testament” 


‘Summary: Notice is hereby given of 
the following determinations: Pursuant 
to the authority vested in me by the Act 
of October 19, 1965 (79 Stat. 985; 22 
U.S.C. 2459), Executive Order 12047 of 
March 27, 1978, the Foreign Affairs 
Reform and Restructuring Act of 1998 
(112 Stat. 2681, et seq.; 22 U.S.C. 6501 
note, et seq.), Delegation of Authority 
No. 234 of October 1, 1999, Delegation 
of Authority No. 236 of October 19, 
1999, as amended, and Delegation of 
Authority No. 257 of April 15, 2003 [68 
FR 19875], I hereby determine that the 
objects to be included in the exhibition 
“Domenico Tiepolo (1727-1804): A 
New Testament,” imported from abroad 


for temporary exhibition within the 
United States, are of cultural 
significance. The objects are imported 
pursuant to loan agreements with the 
foreign owners or custodians. I also 
determine that the exhibition or display 
of the exhibit objects at The Frick 
Collection, New York, New York, from 
on or about October 24, 2006, until on 
or about January 7, 2007, and at possible 
additional venues yet to be determined, 
is in the national interest. Public Notice 
of these Determinations is ordered to be 
published in the Federal Register. 

For Further Information Contact: For 
further information, including a list of 
the exhibit objects, contact Wolodymyr 
Sulzynsky, Attorney-Adviser, Office of 
the Legal Adviser, U.S. Department of 
State (telephone: 202/453-8050). The 
address is U.S. Department of State, SA— 
44, 301 4th Street, SW., Room 700, 
Washington, DC 20547-0001. 


Dated: August 25, 2006. 
C. Miller Crouch, 


Principal Deputy Assistant Secretary for 
Educational and Cultural Affairs, Department 
of State. 


[FR Doc. E6—14541 Filed 8-31-06; 8:45 am] 
BILLING CODE 4710-05-P 


DEPARTMENT OF STATE 
[Public Notice 5537] 


Culturally Significant Objects Imported 
for Exhibition Determinations: “Eye On 
Europe: Prints, Books, and Multiples, 
1960—Now” 


Summary: Notice is hereby given of 
the following determinations: Pursuant 
to the authority vested in me by the Act 
of October 19, 1965 (79 Stat. 985; 22 
U.S.C. 2459), Executive Order 12047 of 
March 27, 1978, the Foreign Affairs 
Reform and Restructuring Act of 1998 
(112 Stat. 2681, et seq.; 22 U.S.C. 6501 
note, et seq.), Delegation of Authority 
No. 234 of October 1, 1999, Delegation 
of Authority No. 236 of October 19, 
1999, as amended, and Delegation of 
Authority No. 257 of April 15, 2003 [68 
FR 19875], I hereby determine that the 
objects to be included in the exhibition 
“Eye On Europe: Prints, Books, and 
Multiples, 1960—-Now”’ imported from 


' abroad for temporary exhibition within 


the United States, are of cultural 
significance. The objects are imported 
pursuant to a loan agreement with the 
foreign owners or custodians. I also 
determine that the exhibition or display 
of the exhibit objects at The Museum of 
Modern Art, New York, New York, from 
on or about October 10, 2006, until on 
or about January 1, 2007, and at possible 
additional venues yet to be determined, 
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is in the national interest. Public Notice 
of these Determinations is ordered to be 
published in the Federal Register. 

For Further Information Contact: For 
further information, including a list of 
the exhibit objects, contact Paul 
Manning, Attorney-Adviser, Office of 
the Legal Adviser, U.S. Department of 
State (telephone: 202/453-8050). The 
address is U.S. Department of State, SA— 
44, 301 4th Street, SW., Room 700, 
Washington, DC 20547-0001. 


Dated: August 28, 2006. 
C. Miller Crouch, 


Principal Deputy Assistant Secretary for 
Educational and Cultural Affairs, Department 
of State. 


[FR Doc. E6—14539 Filed 8-31-06; 8:45 am] 
BILLING CODE 4710—-05-P 


DEPARTMENT OF STATE 


[Public Notice 5536] 


Culturally Significant Objects Imported 
for Exhibition Determinations: “Luca 
Cambiaso 1527-1585” 


Summary: Notice is hereby given of 
the following determinations: Pursuant 
to the authority vested in me by the Act 
of October 19, 1965 (79 Stat. 985; 22 
U.S.C. 2459), Executive Order 12047 of 
March 27, 1978, the Foreign Affairs 
Reform and Restructuring Act of 1998 
(112 Stat. 2681, et seq.; 22 U.S.C. 6501 
note, et seq.), Delegation of Authority 
No. 234 of October 1, 1999, Delegation 
of Authority No. 236 of October 19, 
1999, as amended, and Delegation of 
Authority No. 257 of April 15, 2003 [68 
FR 19875], I hereby determine that the 
art object to be included in the 
exhibition “Luca Cambiaso 1527-1585,” 


- imported from abroad for temporary 


exhibition within the United States, is 
of cultural significance. The art object is 
imported pursuant to a loan agreement 
with the foreign owner or custodian. I 
also determine that the exhibition or 
display of the exhibit object at The 
Blanton Museum of Art, The University 
of Texas at Austin, Austin, Texas, from 
on or about September 15, 2006, until 
on or about January 14, 2007, and at 
possible additional venues yet to be 
determined, is in the national interest. 
Public Notice of these Determinations is 
ordered to be published in the Federal 
Register. 


For Further Information Contact: For 


" further information, including a list of 


the exhibit objects, contact Richard 
Lahne, Attorney-Adviser, Office of the 
Legal Adviser, U.S. Department of State 
(telephone: 202/453-8058): The address 
is U.S. Department of State, SA—44, 301. 


4th Street, SW., Room 700, Washington, 
DC 20547-0001. 

Dated: August 25, 2006. 
C. Miller Crouch, 


Principal Deputy Assistant Secretary for 
Educational and Cultural Affairs, Department 
of State. 


[FR Doc. E6—14540 Filed 8-31-06; 8:45 am] 
BILLING CODE 4710-05-P 


DEPARTMENT OF STATE 


[Public Notice 5532] 


Culturally Significant Objects Imported 
for Exhibition Determinations: 
“Rembrandt and the Golden Age of 
Dutch Art: Treasures From the 
Rijksmuseum, Amsterdam” 


Summary: Notice is hereby given of 
the following determinations: Pursuant 
to the authority vested in me by the Act’ 
of October 19, 1965 (79 Stat. 985; 22 
U.S.C. 2459), Executive Order 12047 of 
March 27, 1978, the Foreign Affairs 
Reform and Restructuring Act of 1998 
(112 Stat. 2681, et seq.; 22 U.S.C. 6501 
note, et seq.), Delegation of Authority 
No. 234 of October 1, 1999, Delegation 
of Authority No. 236 of October 19, 
1999, as amended, and Delegation of 
Authority No. 257 of April 15, 2003 [68 
FR 19875], I hereby determine that the 
objects to be included in the exhibition 
“Rembrandt and the Golden Age of 
Dutch Art: Treasures from the 
Rijksmuseum, Amsterdam,” imported 
from abroad for temporary exhibition 
within the United States, are of cultural 
significance. The objects are imported 
pursuant to loan agreements with the 
foreign owners or custodians. | also 
determine that the exhibition or display 
of the exhibit objects at The Dayton Art 
Institute, Dayton, Ohio, from on or 
about September 24. 2006, until on or 
about January 7, 2007, at The Phoenix 
Art Museum, beginning on or about 
January 27, 2007, until on or about May 
6, 2007, at The Portland Art Museum, 
beginning on or about May 26, 2007, 
until on or about September 16, 2007, 
and at possible additional venues yet to 
be determined, is in the national 
interest. Public Notice of these 
Determinations is ordered to be 
published in the Federal Register. 

For Further Information Contact: For 
further information, including a list of 
the exhibit objects, contact Julianne 
Simpson, Attorney-Adviser, Office of 
the Legal Adviser, U.S. Department of 
State (telephone: 202/453-8049). The 
address is U.S. Department of State, SA— 
44, 301 4th Street, SW., Room 700, 
Washington, DC 20547-0001. 


Dated: August 25, 2006. 
C. Miller Crouch, 
Principal Deputy Assistant Secretary for 


Educational and Cultural Affairs, Department 
of State. 


[FR Doc. E6—14547 Filed 8-31-06; 8:45 am] 
BILLING CODE 4710-05-P 


DEPARTMENT OF TRANSPORTATION 


Office of the Secretary 
[Docket OST-2006—25612] 


Notice of Request for Comments; 
Request by Hawaiian Airlines for 
Declaratory Order Concerning 
Hawaiian’s American Samoa Service 


AGENCY: Office of the Secretary, 
Department of Transportation. 
SUMMARY: The Department is inviting all 
interested persons to comment on a 
petition submitted by Hawaiian Airlines 
for a declaratory order regarding an 
Executive Order issued by the 
Honorable Togiola T.A. Tulafono, the 
Governor of American Samoa, that 
proposes to bar Hawaiian from 
continuing to serve American Samoa if 
the Governor finds another airline that 
will provide service between Honolulu 
and Pago Pago. 
DATES: Comments must be submitted on 
or before September 15, 2006. Replies 
must be filed by September 22, 2006. 
ADDRESSES: Objections and answers to 
objections must be filed in Docket 
number OST—2006—25612 by one of the 
following means: 

(1) By mail to the Docket Management 
Facility, U.S. Department of 
Transportation, room PL—401, 400 
Seventh Street, SW., Washington, DC 
20590-0001. 

(2) By hand delivery to room PL-401 
on the Plaza level of the Nassif Building, 
400 Seventh Street, SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
The telephone number is 202—366— 
9329. 

(3) Electronically through the Web 
site for the Docket Management System 
at http://dms.dot.gov. Comments must 
be filed in Docket OST-2006—25612. 
FOR FURTHER INFORMATION CONTACT: 
Thomas Ray, Office of the General 
Counsel (C—30, Room 4102), U.S. 


_Department of Transportation, 400 


Seventh St. SW., Washington, DC 
20590, (202) 366-4731, or Nancy 
Kessler, Office of the General Counsel 
(C-10, Room 10102), U.S. Department of 
Transportation, 400 Seventh St., SW., 
Washington, DC 20590, (202) 366-9301. 
SUPPLEMENTARY INFORMATION: Hawaiian 
Airlines, which has been flying between 
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Honolulu and Pago Pago since 1984, is 
the only airline currently providing 
scheduled passenger service between 
American Samoa and another U.S. state 
or territory. Governor Tulafono has 
expressed his dissatisfaction with the 
quality and price of Hawaiian’s service. 
On July 26, 2006, he issued an executive 
order stating that American Samoa 
intends to find another airline to replace 
Hawaiian’s service and that he will 
issue a second executive order barring 
Hawaiian from continuing to operate to 
American Samoa when a replacement 
airline is ready to begin flying between 
Honolulu and Pago Pago. 

On August 10, 2006, Hawaiian filed a 
petition for a declaratory order in 
Docket OST—2006-—25612 that contends 
that the Governor may not lawfully 
block Hawaiian from serving the 
Honolulu-Pago Pago market. Hawaiian 
argues in particular that a Federal 
statute, 49 U.S.C. 41713, bars American 
Samoa and all other states and 
territories from regulating the routes, 
rates, and services of interstate airlines 
and that American Samoa therefore may 
not stop Hawaiian from serving Pago 
Pago. Hawaiian, noting that the 
Governor has stated that his proposed 
action is within American Samoa’s 
customs and border control authority, 
contends that that authority would not 
support the Governor’s plans. 
Hawaiian’s petition includes as 
attachments the Governor’s July 26, 
2006 order and the Governor’s response 
to a letter from the Manager of the 
Federal Aviation Administration’s 
Airports District Office, Western-Pacific 
Region, that had suggested that the 
Governor’s proposed action appeared to 
be unlawful. 

No one has answered Hawaiian’s 
petition. We do not wish to rule on the 
petition for a declaratory order without 
obtaining the views of American Samoa. 
Hawaiian itself states that it “requests 
that the government of American Samoa 
be given the opportunity to participate 
in this matter.” We therefore invite 
American Samoa and all other 
interested persons to submit comments 
on the Hawaiian petition for a 
declaratory order. Comments should 
address the issues raised in Hawaiian’s 
petition and the Governor’s response to 
the FAA official’s letter as well as any 
other relevant matters of concern to the 
commenter. We are placing a copy of 
the FAA official’s letter in the docket. 
Hawaiian’s petition and the letter are 
accessible on-line at the Web site for the 
Department’s Docket Management 
System at http://dms.dot.gov. 

To ensure that American Samoa and 
other interested persons have an 
adequate opportunity to prepare and 


submit comments, we will allow them 
to file their comments by September 15, 
2006. Interested persons, including 
Hawaiian, may then file replies to the 
comments by September 22; 2006. 


Dated: August 28, 2006. 
Michael W. Reynolds, 


Acting Assistant Secretary for Aviation and 
International Affairs. 


[FR Doc. E6—14565 Filed 8-31-06; 8:45 am] 
BILLING CODE 4910-9x-P 


DEPARTMENT OF TRANSPORTATION 


National Highway Traffic Safety 
Administration 


Petition for Exemption From the 
Vehicle Theft Prevention Standard; 
Ford Motor Company 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), 
Department of Transportation (DOT). 
ACTION: Grant of petition for exemption. 


SUMMARY: This document grants in full 
the petition of Ford Motor Company, 
(Ford) in accordance with 49 CFR Part 
543, Exemption from the Theft 
Prevention Standard, for the Five 
Hundred vehicle line beginning with 
model year (MY) 2007. This petition is 
granted because the agency has 
determined that the antitheft device to 
be placed on the line as standard 
equipment is likely to be as effective in 
reducing and deterring motor vehicle 
theft as compliance with the parts- 
marking requirements of the Theft 
Prevention Standard. 

DATES: The exemption granted by this 
notice is effective beginning with model 
year (MY) 2007. 


_FOR FURTHER INFORMATION CONTACT: Ms. 


Deborah Mazyck, Office of International 
Vehicle, Fuel Economy and Consumer 
Standards, NHTSA, 400 Seventh Street, 
SW., Washington, DC 20590. Ms. 
Mazyck’s telephone number is (202) 
366-0846. Her fax number is (202) 493— 
2290. 
SUPPLEMENTARY INFORMATION: In a 
petition dated April 28, 2006, Ford 
requested exemption from the parts- 
marking requirements of the theft 
prevention standard (49 CFR Part 541) 
for the MY 2007 Five Hundred vehicle 
line. The petition requested exemption 
from parts-marking pursuant to 49 CFR 
Part 543, Exemption from Vehicle Theft 
Prevention Standard, based on the 
installation of an antitheft device as 
standard equipment for an entire 
vehicle line. 

_ Under § 543.5(a), a manufacturer may 
petition NHTSA to grant exemptions for 
one line of its vehicle lines per year. In 


its petition, Ford provided a detailed 
description and diagram of the identity, 
design, and location of the components 
of the antitheft device for the Five 
Hundred vehicle line. Ford will install 
its antitheft device, the SecuriLock 
Passive Anti-Theft Electronic 
Powertrain Immobilizer System 
(SecuriLock) as standard equipment on 
the Ford Five Hundred vehicle line 
beginning with MY 2007. Features of 
the antitheft device will include an ~ 
electronic key, ignition lock, and a 
passive immobilizer. Additionally, the 
Ford Five Hundred will have an 
optional perimeter alarm system which 
will monitor all the doors, decklid and 
hood of the vehicle. Ford’s submission 
is considered a complete petition as 
required by 49 CFR 543.7, in that it 
meets the general requirements 
contained in 543.5 and the specific 
content requirements of 543.6. 

The Ford SecuriLock is a transponder- 
based electronic immobilizer system. 
Ford stated that the integration of the 
transponder into the normal operation 
of the ignition key assures activation of 
the system. When the ignition key is 
turned to the start position, the 
transceiver module reads the ignition 
key code and transmits an encrypted 
message to the cluster. Validation of the 
key is determined and start of the 
engine is authorized once a separate 
encrypted message is sent to the _ 
powertrain’s electronic control module 
(PCM). The powertrain will function 
only if the key code matches the unique 
identification key code previously 
programmed into the PCM. If the codes 
do not match, the powertrain engine 
starter will be disabled. 

The effectiveness of Ford’s 
SecuriLock device was first introduced 
as standard equipment on its MY 1996 
Mustang GT and Cobra. In My 1997, the 
SecuriLock system was installed on the 
entire Mustang vehicle line as standard 
equipment. Ford stated that the 1997 
model year Mustang with SecuriLock 
shows a 70% reduction in theft 
compared to the MY 1995 Mustang, 
according to National Insurance Crime 
Bureau (NICB) theft statistics. There 
were 149 reported theft for 1997 
compared to 500 reported thefts in 1995. 

In addressing the specific content 
requirements of 543.6, Ford provided 
information on the reliability and 
durability of its proposed device. To 
ensure reliability and durability of the 
device, Ford conducted tests based on 
its own specified standards. Ford also 
provided a detailed list of the tests 
conducted and believes that the device 
is reliable and durable since the device 
complied with its specified 
requirements for each test. Ford also 
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stated that the SecuriLock electronic 
engine immobilizer device makes 
conventional theft methods such as hot- 
wiring or attacking the ignition lock 
cylinder ineffective and virtually 
eliminates drive-away thefts. 

Ford also compared the device 
proposed for its vehicle line with other 
devices which NHTSA has determined 
to be as effective in reducing and 
deterring motor vehicle theft as would 
compliance with the parts-marking 


: requirements. Ford finds that the lack of 


an alarm or attention attracting device 
does not compromise the theft deterrent 
performance of a system such as the 
SecuriLock. Ford stated that its 
proposed device is functionally 
equivalent to the systems used in 
previous vehicle lines which were 
deemed effective and granted 
exemptions from the parts-marking 
requirements of the theft prevention 
standard. Additionally, theft data have - 
indicated a decline in theft rates for 
vehicle lines that have been equipped 
with antitheft devices similar to that 
which Ford proposes to install on the . © 
new line. In these instances, the agency 
has concluded that the lack of a visual 
or audio alarm has not prevented these 
antitheft devices from being effective 
protection against theft. 

On the basis of this comparison, Ford 
has concluded that the antitheft device 
proposed for its Five Hundred vehicle 
line is no less effective than those 
devices in the lines for which NHTSA 
has already granted full exemption from 
the parts-marking requirements. 

Based on the evidence submitted by 
Ford, the agency may grant a petition for 


‘an exemption from the parts-marking 


requirements of 541 if it determines that 
the standard antitheft device for the 
vehicle line is likely to be as effective 
in reducing and deterring motor vehicle 
theft as compliance with the parts- 
marking requirements of the Theft 
Prevention Standard (49 CFR Part 541). 
Pursuant to 49 U.S.C. 33106 and 49 
CFR 543.7(b), the agency finds that Ford 
has provided adequate reasons for its 
belief that the antitheft device for the 
Five Hundred vehicle line will reduce 
and deter theft. This conclusion is based 
on the information Ford provided about 
its device. The agency concludes that 
the device will provide four of the five 
types of performance listedin 
§ 543.6(a)(3): promoting activation; 
preventing defeat or circumvention of 
the device by unauthorized persons; . 
preventing operation of the vehicle by 
unauthorized entrants; and ensuring the 
reliability and durability of the device. 
For the foregoing reasons, the agency 
hereby grants in full Ford’s petition for 
exemption for the Five Hundred vehicle 


line from the parts-marking 
requirements of 49 CFR Part 541. The 
agency notes that 49 CFR Part 541, 
Appendix A-1, identifies those lines 
that are exempted from the Theft 
Prevention Standard for a given model 
year. 49 CFR Part 543.7(f) contains 
publication requirements incident to the 
disposition of all Part 543 petitions. 
Advanced listing, including the release 
of future product nameplates, the 
beginning model year for which the 
petition is granted and a general 
description of the antitheft device is 


_ necessary in order to notify law 


enforcement agencies of new vehicle 
lines exempted from the parts-marking 
requirements of the Theft Prevention 
Standard. 


If Ford decides not to use the 
exemption for this line, it must formally 
notify the agency, and, thereafter, the 
line must be fully marked as required by 
49 CFR Parts 541.5 and 541.6 (marking 
of major component parts and 
replacement parts). 


NHTSA notes that if Ford wishes in 
the future to modify the device on 
which this exemption is based, the 
company may have to submit a petition 
to modify the exemption. 
~ Part 543.7(d) states that a Part 543 
exemption applies only to vehicles that 
belong to a line exempted under this 
part and equipped with the anti-theft 
device on which the line’s exemption is 
based. Further, § 543.9(c)(2) provides for 
the submission of petitions ‘to modify 
an exemption to permit the use of an 
antitheft device similar to but differing 
from the one specified in that 
exemption.” 

The agency wishes to minimize the 
administrative burden that Part 
543.9(c)(2) could place on exempted 
vehicle manufacturers and itself. The 
agency did not intend Part 543 to 
require the submission of a modification 
petition for every change to the 
components or design of an antitheft 
device. The significance of many such 
changes could be de minimis. Therefore, 
NHTSA suggests that if the 
manufacturer contemplates making any 
changes the effects of which might be 
characterized as de minimis, it should 
consult the agency before preparing and 
submitting a petition to modify. 

Authority: 49 U.S.C. 33106; delegation of 
authority at 49 CFR 1.50. 


Issued on: August 29, 2006. 
Stephen R. Kratzke, 
Associate Administrator for Rulemaking. 
[FR Doc. E6-14583 Filed 8-31-06; 8:45 am] 
BILLING CODE 4910-89-P 


DEPARTMENT OF TRANSPORTATION 
Surface Transportation Board 
[STB Finance Docket No. 34918] 


Keokuk Junction Railway Co., d/b/a 
Peoria & Western Railway—Lease and 
Operation Exemption—BNSF Railway 
Company 


Keokuk Junction Railway Co., d/b/a/ 
Peoria & Western Railway (PWRY), a 
Class III rail carrier, has filed a verified 
notice of exemption under 49 CFR 
1150.41 to lease from BNSF Railway 
Company (BNSF) and operate an 
approximately 42.1-mile portion of 
BNSF’s line of railroad known as the 
Yates City Subdivision, extending 
between milepost 94.3 at Vermont, and 
milepost 52.20 at Farmington, in Fulton 
County, IL, including the Dunfermline 
industrial spur. 

PWRY certifies that its projected 
annual revenues as a result of the 
transaction will not result in the 
creation of a Class II or Class I rail 
carrier. 

PWRY had intended to consummate 
the transaction on August 15, 2006. 
However, by decision served on August 
10, 2006, the effective date of the 
exemption was stayed until further 
order of the Board. Accordingly, 
consummation of the transaction cannot 
occur until further order of the Board. 
Also on that date, a motion for 
protective order was filed. A protective 
order was served on August 25, 2006. 

If the verified notice contains false or 
misleading information, the exemption 
is void ab initio. Petitions to revoke the 
exemption under 49 U.S.C. 10502(d) 
may be filed at any time. The filing of 
@ petition to revoke will not 
automatically stay the transaction. 


An original and 10 copies of all 
pleadings, referring to STB Finance 
Docket No. 34918, must be filed with 
the Surface Transportation Board, 1925 
K Street, NW., Washington, DC 20423— 
0001. In addition, a copy of each 
pleading must be served on Daniel A. 
LaKemper, General Counsel, Keokuk 
Junction Railway Co., d/b/a Peoria & 
Western Railway, 1318 S. Johanson 
Road, Peoria, IL 61607. 

Board decisions and notices are 
available on our Web site at 
www.stb.dot.gov. ‘ 


Decided: August 25, 2006. 


? PWRY is controlled by Pioneer Railcorp. See 
Pioneer Railcorp.—Continuance in Control 
Exemption—Gettysburg & Northern Railroad Co., 

STB Finance Docket No. 34010 (STB served Feb. 27, 
2001). 
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By the Board, Joseph H. Dettmar, Acting 
Director, Office of Proceedings. 


Vernon A. Williams, 

Secretary. 

[FR Doc. E6—14407 Filed 8-31-06; 8:45 am] 
BILLING CODE 4915-01-P 


DEPARTMENT OF VETERANS 
AFFAIRS 


Advisory Committee on CARES 
Business Plan Studies; Notice of 
Meeting 


The Department of Veterans Affairs 


(VA) gives notice under the Public Law 


92-463 (Federal Advisory Committee 
Act) that the Advisory Committee on 
CARES Business Plan Studies will meet 
as indicated below. The meetings are 
open to the public. 


Location 


Date 


Time 


The Shaw’s Center, 1 Lexington Avenue, Brockton, MA 02301 
VA Medical Center, 2250 Leestown Road Division, Auditorium, Building 1, 


Lexington, KY 40511. 


VA Medical Center, Walla Walla Theatre, 77 Wainwright Drive, Building 74, 


Walla Walla, WA. 


September 18, 2006 
September 20, 2006 


September 25, 2006 


10 a.m. until 5:15 p.m. 
1 p.m. until 5 p.m. 


9 a.m. until 12 noon. 


The purpose of the Committee is to 
provide advice to the Secretary of 
Veterans Affairs on proposed business 
plans at those VA facility sites 
identified in May 2004 as requiring 
further study by the Capital Asset 
Realignment for Enhanced Services 
(CARES) Decision document. 

The objectives of the meetings in 
Brockton, MA and Lexington, KY are to 
communicate the Secretary’s decision 
on the specific options to be evaluated ~ 
_ and the timeframe for the completion of 
the studies. Additional presentations 
will focus on the VA-selected 


contractor’s methodology and tools to 
evaluate the remaining options. The 
agendas will also accommodate public 
commentary on implementation issues 
associated with each option. 

Featured agenda items of the meeting 
in Walla Walla, WA include a 
discussion of the summary of the 
proposed space plan and siting of the 
new multi-specialty outpatient clinic on 
the VA Medical Center Walla Walla 
campus. 

Interested persons may attend and 
present oral or written statements to the 
Committee. For additional information 


regarding the meetings, please contact 
Mr. Jay Halpern, Designated Federal 
Officer, (QOCARES), 810 Vermont 
Avenue, NW., Washington, DC 20024 by 
phone at (202) 273-5994, or by e-mail 
at jay.halpern@hq.med.va.gov. 

Dated: August 28, 2006. 

By direction of the Secretary. 
E. Philip Riggin, 
Committee Management Officer. 
[FR Doc. 06-7386 Filed 8-31-06; 8:45 am] 
BILLING CODE 8320-01-M 
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Corrections 


Federal Register 


Vol. 71, No. 170 


Friday, September 1, 2006 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed Rule, 
t and Notice documents. These corrections are 
4 prepared by the Office of the Federal 

e Register. Agency prepared corrections are 

i issued as signed documents and appear in 


Monday, August 7, 2006, make the 
following corrections: 

1. On page 44795, the table entitled 
“EXHIBIT G.—NUMBER OF POWDER 
INFANT FORMULA CONTAINERS ISSUED TO 


AN INFANT PARTICIPANT BoRN 01/01/2006, 
FOR FooD PacKAGES I & II FuLLY 
FORMULA FED (FF) USING ROUNDING UP” 
is being reprinted in its entirety to read 


as follows: 
DEPARTMENT OF AGRICULTURE 
Food and Nutrition Service 


H the appropriate document categories 
elsewhere in the issue. 


7 CFR Part 246 
RIN 0584-AD77 


Special Supplemental Nutrition 
Program for Women, Infants and 
Children (WIC): Revisions in the WIC 
Food Packages 


Correction 
In proposed rule document 06-6627 
beginning on page 44784 in the issue of 


EXHIBIT G.—NUMBER OF POWDER INFANT FORMULA CONTAINERS ISSUED TO AN INFANT PARTICIPANT BORN 01/01/2006, 
FOR FOOD PACKAGES | & Il FULLY FORMULA FED (FF) USING ROUNDING UP 


Nestle’s Good 
Start Supreme 
(number of 12.0 
oz. containers) 
87 fl. oz. 


Ross’ Similac 
Advance 
(number of 12.9 
oz. containers) 
96 fl. oz. 


Mead Johnson’s 
Enfamil Lipil 
(number of 12.9 
oz. containers) 
94 fl. oz. 


Approximate reconstitution amount per container 


Food Package I-FF A (FNB = 806 fl. oz. per month): 


, January, age 0 months 9.0 9.0 10.0 
; March, age 2 months 8.0 


April, age 3 months 


_ Food Package I-FF A subtotal 


Food Package I-FF B (FNB = 884 fl. oz. per month): 
May, age 4 months 
June, age 5 months 


10.0 


Food Package I-FF B subtotal 


Food Package II-FF (FNB = 624 fl. oz. per month): 


4 July, age 6 months ... 7.0 7.0 8.0 
4 August, age 7 months ......... 6.0 6.0 7.0 
September, age 8 months 7.0 7.0 7.0 
October, age 9 months 6.0 6.0 8.0 
November, age 10 months : 7.0 7.0 


December, age 11 months 


Food Package II-FF subtotal 


Infant package total of formula issued 
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§ 246.10 [Corrected] 
2. On page 44817, in § 246.10(e)(9), 
Table 1 is being reprinted in its entirety 

to read as follows: 


TABLE 1.—MAXIMUM MONTHLY ALLOWANCES OF SUPPLEMENTAL FOODS FOR INFANTS IN FOOD PACKAGES I, II AND III 


Fully formula fed (FF) Partially breastfed (BF/FF) Fully breastfed (BF) 
Food packages I— : Food packages I- 
Foods’ FF & lll-FF Food packages Il- | BF/FF & Ill BF/FF | Food packages Il— | Food package I- | Food package 
A: 0 through 3 FF & A: 1 through 3 BF/FF & Ill BF/FF | BF & ll BF 
months 6 through 11 months 2 6 through 11 0 through 5 6 through 11 - 
B: 4 through 5 months B: 4 through 5 months months months 
months months 
Infant formula345¢ | A: 806 fl. oz. re- 624 fl. oz. reconsti- | A: 364 fl. oz. re- 312 fl. oz. reconsti- 
and Exempt In- constituted liquid tuted liquid con- constituted liquid tuted liquid con- 
fant formula. concentrate or centrate or 640 concentrate or centrate or 320 
800 fl. oz. RTF fl. oz. RTF or 364 fl. oz. RTF fl. oz. RTF or 
or 870 fl. oz. re- 696 fl. oz. recon- or 435 fl. oz. re- 384 fl. oz. recon- 
constituted pow- stituted powder. constituted pow- stituted powder. 
der. der. 
B: 884 fl. oz. re- B: 442 fl. oz. re- 
constituted liquid constituted liquid 
concentrate or concentrate or 
896 fl. oz. RTF 448 fl. oz. RTF 
or 960 fl. oz. re- or 522 fl. oz. re- 
constituted pow- constituted pow- 
der. der. 
Infant cereal’ ......... 24 oz 24 oz. 24 oz. 
and vegetables. 
Infant food meat ..... 77.5 oz. 


Table 1 Footnotes: (abbreviations in order of appearance in table): FF = fully formula fed; BF/FF = partially breastfed (i.e., the infant is 
breastfed but also receives formula from the WIC Program in an amount not to exceed approximately half the amount of formula allowed for a 
fully formula fed infant); BF = fully breastfed (i.e., the infant receives no formula through the WIC program). 

1Table 4 of paragraph (e)(12) of this section describes the minimum requirements and specifications for the supplemental foods. 

2The powder form is the form recommended for partially breastfed infants, ages 1 through 3 months in Food Package I. 

3The maximum monthly allowance is specified in reconstituted fluid ounces for liquid concentrate, ready-to-feed (RTF) liquid, and powder 
forms of infant formula and exempt infant formula. Reconstituted fluid ounce is the form prepared for consumption as directed on the container. 

me infant formula may be issued for infants in Food Packages | and II. Exempt infant formula may only be issued for infants in Food Pack- 
age Ill. 

Sif powder infant formula is provided, State agencies must provide at least the number of reconstituted fluid ounces as the maximum allow- 
ance for the liquid concentrate form of the same product in the same Food Package up to the maximum monthly allowance for powder. State 
agencies must issue whole containers that are all the same size. 

6 State agencies may round up and disperse whoie containers of infant formula over the food package timeframe to allow participants to re- 
aap het full authorized nutritional benefit (FNB). State agencies must use the methodology described in accordance with paragraph (h)(1) of 

is ion. 

7 State agencies may round up and disperse whole containers of infant foods (infant cereal, fruits and vegetables, and meat) over the Food 
Package timeframe. State agencies must use the methodology described in accordance with paragraph (h)(2) of this section. 

8 Fresh banana may replace up to 16 ounces of baby food fruit at a rate of 1 pound of bananas per 8 ounces of baby food fruit. 


[FR Doc. C6-6627 Filed 8-31-06; 8:45 am] 
BILLING CODE 1505-01-D 
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COMMODITY FUTURES TRADING 
COMMISSION 


17 CFR Part 4 


RIN 3038—AC35 


Advertising by Commodity Pool 
Operators, Commodity Trading 
Advisors, and the Principals Thereof 


Correction 


In proposed rule document E6—13946 
beginning on page 49387 in the issue of 
Wednesday, August 23, 2006, make the 
following correction: 


On page 49388, in the first column, in 
footnote 3, in the first line, ““4.31—4.26” 
should read “‘4.31-4.36”. 


[FR Doc. Z6-13946 Filed 8-31-06; 8:45 am] _ 


BILLING CODE 1505-01-D 


FEDERAL MINE SAFETY AND HEALTH 
REVIEW COMMISSION 


29 CFR Part 2700 
Procedural Rules 


Correction 


In rule document 06-6642 beginning 
on page 44190 in the issue of Friday, 


August 4, 2006, make the following 
correction: 
§ 2700.74 [Corrected] 


On page 44209, in the second column, 
in § 2700.74(a), in the last line, “‘party;” 
should read “‘party.”’. 

[FR Doc. C6-6642 Filed 8-31-06; 8:45 am] 
BILLING CODE 1505-01-D 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


[Docket No. FR-5045-N-35] 


Federal Property Suitable as Facilities 
To Assist the Homeless 


AGENCY: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 


ACTION: Notice. 


SUMMARY: This Notice identifies 
unutilized, underutilized, excess, and 
surplus Federal property reviewed by 
HUD for suitability for possible use to 
assist the homeless. 


FOR FURTHER INFORMATION CONTACT: 
Kathy Ezzell, room 7266, Department of 
Housing and Urban Development, 451 
Seventh Street SW., Washington, DC 
20410; telephone (202) 708-1234; TTY 
number for the hearing- and speech- 
impaired (202) 708-2565 (these 
telephone numbers are not toll-free), or 
call the toll-free Title V information line 
at 1-800-927-7588. 


SUPPLEMENTARY INFORMATION: In 
accordance with 24 CFR part 581 and 
section 501 of the Stewart B. McKinney 
Homeless Assistance Act (42 U.S.C. 
11411), as amended, HUD is publishing 
this Notice to identify Federal buildings 
and other real property that HUD has 
reviewed for suitability for use to assist 
the homeless. The properties were _ 
reviewed using information provided to 
HUD by Federal landholding agencies 
regarding unutilized and underutilized 
buildings and real property controlled 
by such agencies or by GSA regarding 
its inventory of excess or surplus 
Federal property. This Notice is also 
published in order to comply with the 
December 12, 1988 Court Order in 
National Coalition for the Homeless v. 
Veterans Administration, No. 88—2503- 
OG (D.D.C.). 

Properties reviewed are listed in this 
Notice according to the following 
categories: Suitable/available, suitable/ © 
unavailable, suitable/to be excess, and 
unsuitable. The properties listed in the 
three suitable categories have been 
reviewed by the landholding agencies, 
and each agency has transmitted to 
HUD: (1) Its intention to make the 
property available for use to assist the 
homeless, (2) its intention to declare the 
property excess to the agency’s needs, or 
(3) a statement of the reasons that the 
property cannot be declared excess or 
made available for use as facilities to 
assist the homeless. 

Properties listed as suitable/available 
will be available exclusively for 
homeless use for a period of 60 days 

from the date of this Notice. Where 


property is described as for “off-site use 
only” recipients of the property will be 
required to relocate the building to their 
own site at their own expense. 
Homeless assistance providers 
interested in any such property should 
send a written expression of interest to 
HHS, addressed to John Hicks, Division 
of Property Management, Program 
Support Center, HHS, room 5B—17, 5600 
Fishers Lane, Rockville, MD 20857; 
(301) 443-2265. (This is not a toll-free 
number.) HHS will mail to the’ 
interested provider an application 
packet, which will include instructions 
for completing the application. In order 
to maximize the opportunity to utilize a 
suitable property, providers should 
submit their written expressions of 
interest as soon as possible. For 
complete details concerning the 
processing of applications, the reader is 
encouraged to refer to the interim rule 
governing this program, 24 CFR part 
581. 

For properties listed as suitable/to be 
excess, that property may, if 
subsequently accepted as excess by 
GSA, be made available for use by the 
homeless in accordance with applicable 
law, subject to screening for other 
Federal use. At the appropriate time, 
HUD will publish the property in a 
Notice showing it as either suitable/ 
available or suitable/unavailable. 

For properties listed as suitable/ 
unavailable, the landholding agency has 
decided that the property cannot be 
declared excess or made available for 
use to assist the homeless, and the 
property will not be available. 

Properties listed as unsuitable will 
not be made available for any other 
purpose for 20 days from the date of this 
Notice. Homeless assistance providers 
interested in a review by HUD of the 
determination of unsuitability should 
call the toll free information line at 1- 
800-927-7588 for detailed instructions 
or write a letter to Mark Johnston at the 
address listed at the beginning of this 
Notice. Included in the request for 
review should be the property address _ 
(including zip code), the date of 
publication in the Federal Register, the 
landholding agency, and the property 
number. 

For more information regarding 
particular properties identified in this 
Notice (i.e., acreage, floor plan, existing 
sanitary facilities, exact street address), 
providers should contact the 
appropriate landholding agencies at the 
following addresses: Coast Guard: 
Commandant, U.S. Coast Guard, Attn: 
Teresa Sheinberg, 2100 Second St, SW., 
Rm 6109, Washington, DC 20593-0001; 
(202) 267-6142; COE: Ms. Shirley 
Middleswarth, Army Corps of 


Engineers, Office of Counsel, CECC-R, 
441 G Street, NW., Washington, DC 
20314-1000; (202) 761-1295; Energy: 
Mr. John Watson, Department of Energy, 
Office of Engineering & Construction 
Management, ME-—90, 1000 
Independence Ave, SW., Washington, 
DC 20585: (202) 586-0072; Interior: Ms. 
Linda Tribby, Acquisition & Property 
Management, Department of the 
Interior, 1849 C Street, NW., MS5512, 
Washington, DC 20240; (202) 513-0747; 
Navy: Mr. Warren Meekins, Associate 
Director, Department of the Navy, Real 
Estate Services, Naval Facilities 
Engineering Command, Washington 
Navy Yard, 1322 Patterson Ave., SE., 
Suite 1000, Washington, DC 20374- 
5065; (202) 685-9305; VA: Mr. George L. 
Szwarcman, Acting Director, Real 
Property Service (183C), Department of 
Veterans Affairs, 811 Vermont Avenue, 
NW., Room 555, Washington, DC 20420; 
(202) 565-5398; (These are not toll-free 
numbers). 


Dated: August 24, 2006. 
Mark R. Johnston, 


Acting Deputy Assistant Secretary for Special 
Needs. 


Title V, Federal Surplus Property Program 
Federal Register Report for 9/1/06 


Suitable/Available Properties 
Buildings (by State) 
Alaska 


Tract 02-112 

Legends of the Mountain 

NW Fifth Ave. . 

Seward Co: AK 99664— 

Landholding Agency: Interior 

Property Number: 61200620001 

Status: Unutilized 

Comment: 6982 sq. ft., most recent use— 
restaurant/bar, off-site use only 

Tract 02-114 

Harbor Dinner Club 

220 Fifth Ave. 

Seward Co: AK 99664— 

Landholding Agency Interior 

Property Number: 61200620002 

Status: Unutilized 

Comment: 5604 sq. ft., presence of asbestos/ 
lead paint, most recent use—restaurant/ 
bar, off-site use only 

Tract 02-115 

Old Solly’s 

Washington St. 

Seward Co: AK 99664— 

Landholding Agency Interior 

Property Number: 61200620003 

Status: Unutilized 

Comment: 7392 sq. ft., presence of asbestos/ 
lead paint, most recent use—gift shop/ 
offices/bar/apts., off-site use only 


. Colorado 


Bldg. 2 

VAMC 
2121 North Avenue 
Grand Junction Co: Mesa co 81501- 
Landholding Agency: VA 
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Property Number: 97200430001 

Status: Unutilized | 

Comment: 3298 sq. ft., needs major rehab, 
presence of asbestos/lead paint 

Bldg. 3 

VAMC 

2121 North Avenue 

Grand Junction Co: Mesa CO 81501— 

Landholding Agency: VA 

Property Number: 97200430002 

Status: Unutilized 

Comment: 7275 sq. ft., needs major rehab, 
presence of asbestos/lead paint 

Georgia 

Bldg. WO-3 

West Point Lake 

West Point Co: GA 31833— 

Landholding Agency: COE 

Property Number: 31200520001 

Status: Unutilized 

Comment: 7 x 7 gatehouse, off-site use only 


Idaho 


Bldg. CF603 

Idaho Natl Eng & Env Lab 
Scoville Co: Butte ID 83415— 
Landholding Agency: Energy 


Property Number: 41200020004 


Status: Excess 

Comment: 15,005 sq ft. cinder block, 
presence of asbestos/lead paint, major 
rehab, off-site use only 

Bldg. 79 

Section 9 

Portion of Tract C 

Paul Co: Jeromo ID 83347— 

Landholding Agency: Interior 

Property Number: 61200520012 

Status: Unutilized 

Comment: 832 sq. ft., presence of asbestos/ 
lead paint, most recent use—residence, off- 
site use only 


Indiana 


Bldg. 105, VAMC 

East 38th Street 

Marion Co: Grant IN 46952- 

Landholding Agency: VA 

Property Number: 97199230006 

Status: Excess 

Comment: 310 sq. $4 story stone structure, 
no sanitary or heating facilities, Natl 
Register of Historic Places 

Bldg. 140, VAMC 

East 38th Street 

Marion Co: Grant IN 46952- 

Landholding Agency: VA 

Property Number: 97199230007 

Status: Excess 

Comment: 60 sq. ft., concrete block bldg., 
most recent use—trash house 

Bldg. 7 

VA Northern Indiana Health Care System 

Marion Campus, 1700 East 38th Street 

Marion Co: Grant IN 46953-— 

Landholding Agency: VA 

Property Number: 97199810001 

Status: Underutilized 


_ Comment: 16,864 sq. ft., presence of asbestos, 


most recent use—psychiatric ward, 
National Register of Historic Places 
Bldg. 10 
VA Northern Indiana Health Care System 
Marion Campus, 1700 East 38th Street 


Marion Co: Grant IN 46953— 
Landholding Agency: VA 
Property Number: 97199810062 
Status: Underutilized 


Comment: 16,361 sq. ft., presence of asbestos, 


most recent use—psychiatric ward, 
National-Register of Historic Places 

Bldg. 11 

VA Northern Indiana Health Care System 

Marion Campus, 1700 East 38th Street 

Marion Co: Grant IN 46953— 

Landholding Agency: VA 

Property Number: 97199810003 

Status: Underutilized 

Comment: 16,361 sq. ft., presence of asbestos, 
most recent use—psychiatric ward, 
National Register of Historic Places 

Bldg. 18 

VA Northern Indiana Health Care System 

Marion Campus, 1700 East 38th Street 

Marion Co: Grant IN 46953- 

Landholding Agency: VA 

Property Number: 97199810004 

Status: Underutilized 

Comment: 13,802 sq. ft., presence of asbestos, 
most recent use—psychiatric ward, 
National Register of Historic Places 

Bldg. 25 

VA Northern Indiana Health Care System 

Marion Campus, 1700 East 38th Street 

Marion Co: Grant IN 46953-— 

Landholding Agency: VA 

Property Number: 97199810005 

Status: Unutilized 

Comment: 32,892 sq. ft., presence of asbestos, 
most recent use—psychiatric ward, 
National Register of Historic Places 

Bldg. 1 

N. Indiana Health Care System 

Marion Co: Grant IN 46952-— 

Landholding Agency: VA 

Property Number: 97200310001 

Status: Unutilized 

Comment: 20,287 sq. ft., needs extensive 
repairs, presence of asbestos, most recent 
use—patient ward 

Bldg. 3 

N. Indiana Health Care System 

Marion Co: Grant IN 46952-— 

Landholding Agency: VA 

Property Number: 97200310002 

Status: Unutilized : 

Comment: 20,550 sq. ft., needs extensive 
repairs, presence of asbestos, most recent 
use—patient ward 

Bldg. 4 

N. Indiana Health Care System 

Marion Co: Grant IN 46952-— 

Landholding Agency: VA 

Property Number: 97200310003 

Status: Unutilized 

Comment: 20,550 sq .ft., needs extensive 
repairs, presence of asbestos, most recent 
use—patient ward : 

Bldg. 13 

N. Indiana Health Care System 

Marion Co: Grant IN 46952— 

Landholding Agency: VA 

Property Number: 97200310004 

Status: Unutilized 

Comment: 8971 sq. ft., needs extensive 
repairs, presence of asbestos, most recent 
use—office 

Bldg. 19 


N. Indiana Health Care System 

Marion Co: Grant IN 46952-— 

Landholding Agency: VA 

Property Number: 97200310005 

Status: Unutilized 

Comment: 12,237 sq. ft., needs extensive 
repairs, presence of asbestos, most recent 
use—office 

Bldg. 20 

N. Indiana Health Care System 

Marion Co: Grant IN 46952— 

Landholding Agency: VA 

Property Number: 97200310006 

Status: Unutilized 

Comment: 14,039 sq. ft., needs extensive 
repairs, presence of asbestos, most recent 
use—office/storage 

Bldg. 42 

N. Indiana Health Care System 

Marion Co: Grant IN 46952- ~ 

Landholding Agency: VA 

Property Number: 97200310007 

Status: Unutilized 

Comment: 5025 sq. ft., needs extensive 
repairs, presence of asbestos, most recent 
use—office 

Bldg. 60 

N. Indiana Health Care System 

Marion Co: Grant IN 46952- 

Landholding Agency: VA 

Property Number: 97200310008 

Status: Unutilized 

Comment: 18,126 sq. ft., needs extensive 


__ repairs, presence of asbestos, most recent 


use—office 


Bldg. 122 

N. Indiana Health Care System 

Marion Co: Grant IN 46952-— 

Landholding Agency: VA 

Property Number: 97200310009 

Status: Unutilized ; 

Comment: 37,135 sq. ft., needs extensive 
repairs, presence of asbestos, most recent 
use—dining hall/kitchen 


Kentucky 


Green River Lock & Dam #3 

Rochester Co: Butler KY 42273- 

Location: 

SR 70 west from Morgantown, KY., 
approximately 7 miles to site. 

Landholding Agency: COE 

Property Number: 31199010022 

Status: Unutilized 

Comment: 980 sq. ft.; 2 story wood frame; 
two story residence; potential utilities; 
needs major rehab 


Montana 


Bldg. 1 

Butte Natl Guard 

Butte Co: Silverbow MT 59701-— 

Landholding Agency: COE 

Property Number: 31200040010 

Status: Unutilized 

Comment: 22,799 sq. ft., presence of asbestos, 
most recent use—cold storage, off-site use 
only 

Bldg. 2 

Butte Natl Guard 

Butte Co: Silverbow MT 59701-— 

Landholding Agency: COE 

Property Number: 31200040011 

Status: Unutilized 

Comment: 3292 sq. ft., most recent use—cold 
storage, off-site use only 


¢ 
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Bldg. 3 

Butte Nat] Guard 

Butte Co: Silverbow MT 59701- 

Landholding Agency: COE __ 

Property Number: 31200040012 

Status: Unutilized 

Comment: 964 sq. ft., most recent use—cold 
storage, off-site use only 


Bldg. 4 

Butte Natl Guard 

Butte Co: Silverbow MT 59701- 

Landholding Agency: COE 

Property Number: 31200040013 

Status: Unutilized 

Comment: 72 sq. ft., most recent use—cold 
storage, off-site use only 

Bldg. 5 

Butte Natl Guard 

Butte Co: Silverbow MT 59701-— 

Landholding Agency: COE 

Property Number: 31200040014 

Status: Unutilized 

Comment: 1286 sq. ft., most recent use—cold 
storage, off-site use only 


New York 


Bldg. 3 

VA Medical Center 

Batavia Co: Genesee NY 14020-— 

Landholding Agency: VA 

Property Number: 97200520001 

Status: Unutilized 

Comment: 5840 sq. ft., needs rehab, presence 
of asbestos, most recent use—offices, 
eligible for Nat! Register of Historic Places 

Ohio 

Barker Historic House’ 

Willow Island Locks and Dam 

Newport Co: Washington OH 45768-9801 

Location: Located at lock site, downstream of 
lock and dam structure 

Landholding Agency: COE 

Property Number: 31199120018 

Status: Unutilized 

Comment: 1600 sq. ft. bldg. with ’/ acre of 
land, 2 story brick frame, needs rehab, on 
Natl Register of Historic Places, no utilities, 
off-site use only 

Structure 

21897 Deer Creek Road 

Mt. Sterling Co: Pickaway OH 43143- 

Landholding Agency: COE 

Property Number: 31200540009 

Status: Unutilized 

Comment: 1321 sq. ft., brick, off-site use only 

Bldg. 402 

VA Medical Center 

Dayton Co: Montgomery OH 45428- 

Landholding Agency: VA 

- Property Number: 97199920004 

Status: Unutilized 

Comment: 4 floors, potential utilities, needs 
major rehab, presence of asbestos/lead 
paint, historic property 

Pennsylvania 

Mahoning Creek Reservoir 

New Bethlehem Co: Armstrong PA 16242- 

Landholding Agency: COE 

Property Number: 31199210008 

Status: Unutilized 

Comment: 1015 sq. ft., 2 story brick 
residence, off-site use only 

Dwelling 


Lock & Dam 6, Allegheny River, 1260 River 
Rd. 


Freeport Co: Armstrong PA 16229-2023 

Landholding Agency: COE 

Property Number: 31199620008 

Status: Unutilized 

Comment: 2652 sq. ft., 3-story brick house, in 
close proximity to Lock and Dam, available 
for interim use for nonresidential purposes 

Govt. Dwelling 

Youghiogheny River Lake 

Confluence Co: Fayette PA 15424-9103 

Landholding Agency: COE 

Property Number: 31199640002 

Status: Unutilized 

Comment: 1421 sq. ft., 2-story brick w/ 
basement, most recent use—residential 

Dwelling 

Lock & Dam 4, Allegheny River 

Natrona Co: Allegheny PA 15065-2609 

Landholding Agency: COE 

Property Number: 31199710009 

Status: Unutilized 

Comment: 1664 sq. ft., 2-story brick 
residence, needs repair, off-site use only 

Dwelling #1 

Crooked Creek Lake 

Ford City Co: Armstrong PA 16226-8815 

Landholding Agency: COE 

Property Number: 31199740002 

Status: Excess 

Comment: 2030 sq. fi., most recent use— 
residential, good condition, off-site use 
only 

Dwelling #2 

Crooked Creek Lake 

Ford City Co: Armstrong PA 16226-8815 

Landholding Agency: COE 

Property Number: 31199740003 

Status: Excess 

Comment: 3045 sq. ft., most recent use— 
residential, good condition, off-site use 
only 

Govt. Dwelling 

East Branch Lake 

Wilcox Co: Elk PA 15870-9709 

Landholding Agency: COE 

Property Number: 31199740005 

Status: Underutilized 

Comment: approx. 5299 sq. ft., 1-story, most 
recent use—residence, off-site use only 

Dwelling #1 

Loyalhanna Lake 

Saltsburg Co: Westmoreland PA 15681-9302 

Landholding Agency: COE 

Property Number: 31199740006 

Status: Excess 

Comment: 1996 sq. ft., most recent use— 
residential, good condition, off-site use 
only 

Dwelling #2 

Loyalhanna Lake 

Saltsburg Co: Westmoreland PA 15681-9302 

Landholding Agency: COE 

Property Number: 31199740007 

Status: Excess 

Comment: 1996 sq. ft., most recent use— 
residential, good condition, off-site use 
only 

Dwelling #1 

Woodcock Creek Lake 

Saegertown Co: Crawford PA 16433-0629 

Landholding Agency: COE 

Property Number: 31199740008 


Status: Excess 

Comment: 2106 sq. ft., most recent use— 
residential, good condition, off-site use 
only 


Dwelling #2 

Lock & Dam 6, 1260 River Road 

Freeport Co: Armstrong PA 16229-2023 

Landholding Agency: COE 

Property Number: 31199740009 

Status: Excess 

Comment: 2652 sq. ft., most recent use— 
residential, good condition, off-site use 
only 

Dwelling #2 

Youghiogheny River Lake 

Confluence Co: Fayette PA 15424-9103 

Landholding Agency: COE 

Property Number: 31199830003 

Status: Excess 

Comment: 1421 sq. ft., 2-story + basement, 
most recent use—residential 

Residence A 

2045 Pohopoco Drive 

Lehighton Co: Carbon PA 18235- 

Landholding Agency: COE 

Property Number: 31200410007 

Status: Unutilized 

Comment: 1200 sq. ft., presence of asbestos, 
off-site use only 


South Dakota 


Residence 
Oahe Dam/Lake Oahe 


_ Fort Pierre Co: SD.57532- 


Landholding Agency: COE 

Property Number: 31200630019 
Status: Unutilized 

Comment: 2208 sq. ft., off-site use only 


Texas 


Water Tower 

Lake Meredith Natl Rec Area 

Fritch Co: Hutchinson TX 79036—- 

Landholding Agency: Interior 

Property Number: 61200510002 

Status: Unutilized 

Comment: off-site use only 

Virginia 

Metal Bldg. 

John H. Kerr Dam & Reservoir 

Co: Boydton VA 

Landholding Agency: COE 

Property Number: 31199620009 

Status: Excess 

Comment: 800 sq. ft., most recent use— 
storage, off-site use only 


Washington 


Illia House 

Lower Granite Lock & Dam 

76 Illia Landing Lane 

Pomeroy Co: Garfield WA 99347- 

Landholding Agency: COE 

Property Number: 31200620030 

Status: Unutilized 

Comment: 1200 sq. ft., most recent use— 
residential, off-site use only 


Wisconsin 

Bldg.8 

VA Medical Center 

County Highway E 

Tomah Co: Monroe WI 54660- 
Landholding Agency: VA 
Property Number: 97199010056 
Status: Underutilized 


- 
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Comment: 2200 sq. ft., 2 story wood frame, 
possible asbestos, potential utilities, 
structural deficiencies, needs rehab 


Land (by State) 
Alabama 


VA Medical Center 

VAMC 

Tuskegee Co: Macon AL 36083-— 

Landholding Agency: VA 

Property Number: 97199010053 

Status: Underutilized 

Comment: 40 acres, buffer to VA Medical 
Center, potential utilities, undeveloped 

California 

Land 4150 Clement Street 

San Francisco Co: San Francisco CA 94121— 

Landholding Agency: VA 

Property Number: 97199240001 

Status: Underutilized 

Comment: 4 acres; landslide area 


Iowa 


40.66 acres 

VA Medical Center 

1515 West Pleasant St. 

Knoxville Co: Marion IA 50138- 

Landholding Agency: VA 

Property Number: 97199740002 

Status: Unutilized 

Comment: golf course, easement 
requirements 


Kansas 


Parcel 1 

El Dorado Lake 

Section 13, 24, and 18 

(See County) Co: Butler KS 

Landholding Agency: COE 

Property Number: 31199010064 

Status: Unutilized 

Comment: 61 acres; most recent use— 
recreation 


Kentucky 


Tract 2625 : 

Barkley Lake, Kentucky, and Tennessee 

Cadiz Co: Trigg KY 42211- 

Location: Adjoining the village of Rockcastle. 

Landholding Agency: COE 

Property Number: 31199010025 

Status: Excess 

Comment: 2.57 acres; rolling and wooded 

Tract 2709-10 and 2710-2 

Barkley Lake, Kentucky and Tennessee 

Cadiz Co: Trigg KY 42211- 

Location: 2% miles in a southerly direction 
from the village of Rockcastle. 

Landholding Agency: COE 

Property Number: 31199010026 

Status: Excess 

Comment: 2.00 acres; steep and wooded 

Tract 2708-1 and 2709-1 

Barkley Lake, Kentucky and Tennessee 

Cadiz Co: Trigg KY 42211- 

Location: 21 miles in a southerly direction 
from the village of Rockcastle. 

Landholding Agency: COE 

Property Number: 31199010027 

Status: Excess 

Comment: 3.59 acres; rolling and wooded; no 
utilities 

Tract 2800 

Barkley Lake, Kentucky and Tennessee 

Cadiz Co: Trigg KY 42211- 


Location: 41/2 miles in a southeasterly 
direction from the village of Rockcastle. 

Landholding Agency: COE 

Property Number: 31199010028 

Status: Excess 

Comment: 5.44 acres; steep and wooded 

Tract 2915 

Barkley Lake, Kentucky and Tennessee 

Cadiz Co: Trigg KY 42211- 

Location: 67/2 miles west of Cadiz. 

Landholding Agency: COE 

Property Number: 31199010029 

Status: Excess 

Comment: 5.76 acres; steep and wooded; no 
utilities 

Tract 2702 

Barkley Lake, Kentucky and Tennessee 

Cadiz Co: Trigg KY 42211- 

Location: 1 mile in a southerly direction from 
the village of Rockcastle. 

Landholding Agency: COE 

Property Number: 31199010031 

Status: Excess 

Comment: 4.90 acres; wooded; no utilities 

Tract 4318 


Barkley Lake, Kentucky and Tennessee 


Canton Co: Trigg KY 42212— 

Location: Trigg Co. adjoining the city of 
Canton, KY. on the waters of Hopson 
Creek. 

Landholding Agency: COE 

Property Number: 31199010032 

Status: Excess 

Comment: 8.24 acres; steep and wooded 

Tract 4502 

Barkley Lake, Kentucky and Tennessee 

Canton Co: Trigg KY 42212- 

Location: 342 miles in a southerly direction 
from Canton, KY. 

Landholding Agency: COE 

Property Number: 31199010033 

Status: Excess 

Comment: 4.26 acres; steep and wooded 

Tract 4611 

Barkley Lake, Kentucky and Tennessee 

Canton Co: Trigg KY 42212- 

Location: 5 miles south of Canton, KY. 

Landholding Agency: COE 

Property Number: 31199010034 

Status: Excess 

Comment: 10.51 acres; steep and wooded; no 
utilities 

Tract 4619 

Barkley Lake, Kentucky and Tennessee 

Canton Co: Trigg KY 42212-— 

Location: 4% miles south from Canton, KY. 

Landholding Agency: COE 

Property Number: 31199010035 


_ Status: Excess 


Comment: 2.02 acres; steep and wooded; no 
utilities 

Tract 4817 

Barkley Lake, Kentucky and Tennessee 

Canton Co: Trigg KY 42212- - 

Location: 61/2 miles south of Canton, KY. 

Landholding Agency: COE 

Property Number: 31199010036 

Status: Excess 

Comment: 1.75 acres; wooded 

Tract 1217 

Barkley Lake, Kentucky and Tennessee 

Eddyville Co: Lyon KY 42030- 

Location: On the north side of the Illinois 
Central Railroad. 


Landholding Agency: COE 

Property Number: 31199010042 

Status: Excess 

Comment: 5.80 acres; steep and wooded 

Tract 1906 

Barkley Lake, Kentucky and Tennessee 

Eddyville Co: Lyon KY 42030- 

Location: Approximately 4 miles east of 
Eddyville, KY. 

Landholding Agency: COE 

Property Number: 31199010044 

Status: Excess 

Comment: 25.86 acres; rolling steep and 
partially wooded; no utilities 

Tract 1907 

Barkley Lake, Kentucky and Tennessee 

Eddyville Co: Lyon KY 42038- 

Location: On the waters of Pilfen Creek, 4 
miles east of Eddyville, KY 

Landholding Agency: COE 

Property Number: 31199010045 

Status: Excess 

Comment: 8.71 acres; rolling steep and 
wooded; no utilities 

Tract 2001 #1 

Barkley Lake, Kentucky and Tennessee 

Eddyville Co: Lyon KY 42030- 

Location: Approximately 41/2 miles east of 
Eddyville, KY. 

Landholding Agency: COE 

Property Number: 31199010046 

Status: Excess 

Comment: 47.42 acres; steep and wooded; no 
utilities 

Tract 2001 #2 

Barkley Lake, Kentucky and Tennessee 

Eddyville Co: Lyon KY 42030- 

Location: Approximately 41/2 miles east of 
Eddyville, KY. 

Landholding Agency: COE 

Property Number: 31199010047 

Status: Excess 

Comment: 8.64 acres; steep and wooded; no 
utilities 

Tract 2005 

Barkley Lake, Kentucky and Tennessee 

Eddyville Co: Lyon KY 42030- 


Location: Approximately 512 miles east of 


Eddyville, KY. 

Landholding Agency: COE 

Property Number: 31199010048 

Status: Excess 

Comment: 4.62 acres; steep and wooded; no 
utilities 

Tract 2307 

Barkley Lake, Kentucky and Tennessee 

Eddyville Co: Lyon KY 42030- 

Location: Approximately 7/2 miles 
southeasterly of Eddyville, KY. 

Landholding Agency: COE 

Property Number: 31199010049 

Status: Excess 

Comment: 11.43 acres; steep; rolling and 
wooded; no utilities 

Tract 2403 

Barkley Lake, Kentucky and Tennessee 

Eddyville Co: Lyon KY 42030- 

Location: 7 miles southeasterly of Eddyville, 
KY 


Landholding Agency: COE 

Property Number: 31199010050 

Status: Excess 

Comment: 1.56 acres; steep and wooded; no 
utilities 


Tract 2504 
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Barkley Lake, Kentucky and Tennessee 
Eddyville Co: Lyon KY 42030-— 
Location: 9 miles southeasterly of Eddyville, 


KY. 

Landholding Agency: COE 

Property Number: 31199010051 

Status: Excess 

Comment: 24.46 acres; steep and senlaods no 
utilities 


Tract 214 

Barkley Lake, Kentucky and Tennessee 

Grand Rivers Co: Lyon KY 42045- 

Location: South of the Illinois Central 
Railroad, 1 mile east of the Cumberland 
River. 

Landholding Agency: COE 

Property Number: 31199010052 

Status: Excess 

Comment: 5.5 acres; wooded; no utilities 

Tract 215 

Barkley Lake, Kentucky and Tennessee 

Grand Rivers Co: Lyon KY 42045-— 

Location: 5 miles southwest of Kuttawa 

Landholding Agency: COE 

Property Number: 31199010053 

Status: Excess 

Comment: 1.40 acres; wooded; no utilities 


Tract 241 
Barkley Lake, Kentucky and Tennessee 
Grand Rivers Co: Lyon KY 42045- 
Location: Old Henson Ferry Road, 6 miles 
west of Kuttawa, KY. 
Landholding Agency: COE 
Property Number: 31199010054 
Status: Excess 
Comment: 1.26 acres; steep and wooded; no 
utilities 
Tracts 306, 311, 315 and 325 
Barkley Lake, Kentucky and Tennessee 
Grand Rivers Co: Lyon KY 42045-— 
Location: 2.5 miles southwest of Kuttawa, 
KY. on the waters of Cypress Creek. 
Landholding Agency: COE 
Property Number: 31199010055 
Status: Excess 
Comment: 38.77 acres; steep and wooded; no 
utilities 
Tracts 2305, 2306, and 2400-1 
Barkley Lake, Kentucky and Tennessee 
Eddyville Co: Lyon KY 42030- 
Location: 6/2 miles southeasterly of 
Eddyville, KY. 
Landholding Agency: COE 
Property Number: 31199010056 
Status: Excess 
Comment: 97.66 acres; steep rolling and 
wooded; no utilities 
Tracts 5203 and 5204 
Barkley Lake, Kentucky and Tennessee 
Linton Co: Trigg KY 42212- 
Location: Village of Linton, KY state highway 
1254. 
Landholding Agency: COE 
Property Number: 31199010058 
Status: Excess 
Comment: 0.93 acres; rolling, partially 
wooded; no utilities 
Tract 5240 
Barkley Lake, Kentucky and Tennessee 
Linton Co: Trigg KY 42212- 
Location: 1 mile northwest of Linton, KY. 
Landholding Agency: COE 
Property Number: 31199010059 
Status: Excess 
Comment: 2.26 acres; steep and wooded; no 
utilities 


Tract 4628 
Barkley Lake, Kentucky and Tennessee 
Canton Co: Trigg KY 42212- 


Location: 47/2 miles south from Canton, KY. 


Landholding Agency: COE 

Property Number: 31199011621 

Status: Excess 

Comment: 3.71 acres; steep and wooded; - 
subject to utility easements 

Tract 4619-B 

Barkley Lake, Kentucky and Tennessee 

Canton Co: Trigg KY 42212- 


Location: 41/2 miles south from Canton, KY. 


Landholding Agency: COE 

Property Number: 31199011622 

Status: Excess 

Comment: 1.73 acres; steep and wooded; 
subject to utility easements 

Tract 2403-B 

Barkley Lake, Kentucky and Tennessee 

Eddyville Co: Lyon KY 42038- 

Location: 7 miles southeasterly from 
Eddyville, KY. 

Landholding Agency: COE 

Property Number: 31199011623 

Status: Unutilized 

Comment: 0.70 acres, wooded; subject to 
utility easements 

Tract 241-B 

Barkley Lake, Kentucky and Tennessee 

Grand Rivers Co: Lyon KY 42045- 


Location: South of Old Henson Ferry Road, 


6 miles west of Kuttawa, KY. 
Landholding Agency: COE 


_ Property Number: 31199011624 


Status: Excess 

Comment: 11.16 acres; steep and wooded; 
subject to utility easements 

Tracts 212 and 237 

Barkley Lake, Kentucky and Fennessee 

Grand Rivers Co: Lyon KY 42045- 

Location: Old Henson Ferry Road, 6 miles 
west of Kuttawa, KY. 

Landholding Agency: COE 

Property Number: 31199011625 

Status: Excess 

Comment: 2.44 acres; steep and wooded; 
subject to utility easements 


~ Tract 215—-B 


Barkley Lake, Kentucky and Tennessee 

Grand Rivers Co: Lyon KY 42045- 

Location: 5 miles southwest of Kuttawa 

Landholding Agency: COE 

Property Number: 31199011626 

Status: Excess 

Comment: 1.00 acres; wooded; subject to 
utility easements 

Tract 233 

Barkley Lake, Kentucky and Tennessee 

Grand Rivers Co: Lyon KY 42045- 

Location: 5 miles southwest of Kuttawa 

Landholding Agency: COE 

Property Number: 31199011627 

Status: Excess 

Comment: 1.00 acres; wooded; subject to 
utility easements 

Tract N-819 

Dale Hollow Lake & Dam Project 


Illwill Creek, Hwy 90 


Hobart Co: Clinton KY 42601— 

Landholding Agency: COE 

Property Number: 31199140009 

Status: Underutilized 

Comment: 91 acres, most recent use— 
hunting, subject to existing easements 


Portion of Lock & Dam No. 1 

Kentucky River 

Carrolton Co: Carroll KY 41008-0305 

Landholding Agency: COE 

Property Number: 31199320003 

Status: Unutilized 

Comment: approx. 3.5 acres (sloping), access 
monitored 

Tract No. F-610 

Buckhorn Lake Project 

Buckhorn KY 41721- 

Landholding Agency: COE 

Property Number: 31200240001 

Status: Unutilized 

Comment: 0.64 acres, encroachments, most 
recent use—flood control purposes 


Missouri 


Harry S Truman Dam & Reservoir 

Warsaw Co: Benton MO 65355-— 

Location: Triangular shaped parcel southwest 
of access road “‘B”, part of Bledsoe Ferry 
Park Tract 150. 

Landholding Agency: COE 

Property Number: 31199030014 . 

Status: Underutilized 

Comment: 1.7 acres; potential utilities 


Oklahoma 


Pine Creek Lake 

Section 27 

(See County) Co: McCurtain OK 

Landholding Agency: COE 

Property Number: 31199010923 

Status: Unutilized 

Comment: 3 acres; no utilities; subject to 
right of way for Oklahoma State Highway 
3 


Pennsylvania 


Mahoning Creek Lake 

New Bethlehem Co: Armstrong PA 16242- 
9603 

Location: Route 28 north to Belknap, Road #4 

Landholding Agency: COE 

Property Number: 31199010018 

Status: Excess 

Comment: 2.58 acres; steep and densely 
wooded 

Tracts 610, 611, 612 

Shenango River Lake 

Sharpsville Co: Mercer PA 16150- 

Location: I-79 North, I-80 West, Exit Sharon. 
R18 North 4 miles, left on R518, right on 
Mercer Avenue. 

Landholding Agency: COE 

Property Number: 31199011001 

Status: Excess 

Comment: 24.09 acres; subject to flowage 
easement 

Tracts L24, L26 

Crooked Creek Lake 

Co: Armstrong PA 03051-— 

nee Left bank—55 miles downstream of 

am. 

Landholding Agency: COE 

Property Number: 31199011011 

Status: Unutilized 

Comment: 7.59 acres; potential for utilities 

Portion of Tract L-21A 

Crooked Creek Lake, LR 03051 

Ford City Co: Armstrong PA 16226- 

Landholding Agency: COE 

Property Number: 31199430012 

Status: Unutilized 

Comment: Approximately 1.72 acres of 
undeveloped land, subject to gas rights 
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Tennessee 


Tract 6827 

Barkley Lake 

Dover Co: Stewart TN 37058-— 

Location: 21 miles west of Dover, TN. 

Landholding Agency: COE 

Property Number: 31199010927 

Status: Excess 

Comment: .57 acres; subject to existing 
easements 

Tracts 6002-2 and 6010 

Barkley Lake 

Dover Co: Stewart TN 37058— 

Location: 34 miles south of village of 
Tabaccoport. 

Landholding Agency: COE 

Property Number: 31199010928 

Status: Excess 

Comment: 100.86 acres; subject to existing | 
easements 

Tract 11516 

Barkley Lake 

Ashland City Co: Dickson TN 37015- 

Location: 2 mile downstream from 
Cheatham Dam 

Landholding Agency: COE 

Property Number: 31199010929 

Status: Excess 

Comment: 26.25 acres; subject to existing 
easements 

Tract 2319 

J. Percy Priest Dam and Resorvoir 

Murfreesboro Co: Rutherford TN 37130- 

Location: West of Buckeye Bottom Road 

Landholding Agency: COE 

Property Number: 31199010930 

Status: Excess 

Comment: 14.48 acres; subject to existing 
easements 

Tract 2227 

J. Percy Priest Dam and Resorvoir 

Murfreesboro Co: Rutherford TN 37130— 

Location: Old Jefferson Pike 

Landholding Agency: COE 

Property Number: 31199010931 

Status: Excess 

Comment: 2.27 acres; subject to existing 
easements 

Tract 2107 

J. Percy Priest Dam and Reservoir 

Murfreesboro Co: Rutherford TN 37130— 

Location: Across Fall Creek near Fall Creek 
camping area. 

Landholding Agency: COE 

Property Number: 31199010932 

Status: Excess 

Comment: 14.85 acres; subject to existing 
easements 

Tracts 2601, 2602, 2603, 2604 

Cordell Hull Lake and Dam Project 

Doe Row Creek 

Gainesboro Co: Jackson TN 38562— 

Location: TN Highway 56 

Landholding Agency: COE 

Property Number: 31199010933 

Status: Unutilized 

Comment: 11 acres; subject to existing 
easements 

Tract 1911 

J. Percy Priest Dam and Reservoir 

Murfreesboro Co: Rutherford TN 37130— 

Location: East of Lamar Road 

Landholding Agency: COE 

Property Number: 31199010934 


Status: Excess 

Comment: 6.92 acres; subject to existing 
easements 

Tract 7206 

Barkley Lake 

Dover Co: Stewart TN 37058— 

Location: 21/2 miles SE of Dover, TN. 

Landholding Agency: COE 

Property Number: 31199010936 

Status: Excess 

Comment: 10.15 acres; subject to existing 
easements 

Tracts 8813, 8814 

Barkley Lake 

Cumberland Co: Stewart TN 37050— 

Location: 11/2 miles East of Cumberland City. 

Landholding Agency: COE 

Property Number: 31199010937 

Status: Excess 

Comment: 96 acres; subject to existing 
easements 

Tract 8911 

Barkley Lake 

Cumberland City Co: Montgomery TN 
37050— 

Location: 4 miles east of Cumberland City. 

Landholding Agency: COE 

Property Number: 31199010938 

Status: Excess 

Comment: 7.7 acres; subject to existing 
easements 

Tract 11503 

Barkley Lake 

Ashland City Co: Cheatham TN 37015- 

Location: 2 miles downstream from 
Cheatham Dam. 

Landholding Agency: COE 

Property Number: 31199010939 

Status: Excess 

Comment: 1.1 acres; subject to existing 
easements 

Tracts 11523, 11524 

Barkley Lake 

Ashland City Co: Cheatham TN 37015- 

Location: 212 miles downstream from 
Cheatham Dam. 

Landholding Agency: COE 

Property Number: 31199010940 

Status: Excess 

Comment: 19.5 acres; subject to existing 
easements 

Tract 6410 

Barkley Lake 

Bumpus Mills Co: Stewart TN 37028- 

Location: 412 miles SW. of Bumpus Mills. 

Landholding Agency: COE 

Property Number: 31199010941 

Status: Excess 


- Comment: 17 acres; subject to existing 


easements. 


Tract 9707 
Barkley Lake 


Palmyer Co: Montgomery TN 37142- 


Location: 3 miles NE of Palmyer, TN. 
Highway 149 

Landholding Agency: COE 

Property Number: 31199010943 

Status: Excess 

Comment: 6.6 acres; subject to existing 
easements 

Tract 6949 

Barkley Lake 

Dover Co: Stewart TN 37058- 

Location: 11/2 miles SE of Dover, TN. 


Landholding Agency: COE 

Property Number: 31199010944 

Status: Excess 

Comment: 29.67 acres; subject to existing 
easements 

Tracts 6005 and 6017 

Barkley Lake 

Dover Co: Stewart TN 37058— 

Location: 3 miles south of Village of 
Tobaccoport. 

Landholding Agency: COE 

Property Number: 31199011173 

Status: Excess 

Comment: 5 acres; subject to existing 
easements 

Tracts K-1191, K-1135 

Old Hickory Lock and Dam 

Hartsville Co: Trousdale TN 37074— 

Landholding Agency: COE 

Property Number: 31199130007 

Status: Underutilized 

Comment: 54 acres, (portion in floodway), 
most recent use—recreation 

Tract A-102 

Dale Hollow Lake & Dam Project 

Canoe Ridge, State Hwy 52 

Celina Co: Clay TN 38551- 

Landholding Agency: COE 

Property Number: 31199140006 

Status: Underutilized 

Comment: 351 acres, most recent use— 
hunting, subject to existing easements 

Tract A-120 

Dale Hollow Lake & Dam Project 

Swann Ridge, State Hwy No. 53 

Celina Co: Clay TN 38551- 

Landholding Agency: COE 

Property Number: 31199140007 

Status: Underutilized 

Comment: 883 acres, most recent use— 
hunting, subject to existing easements 

Tract D-185 

Dale Hollow Lake & Dam Project 

Ashburn Creek, Hwy No. 53 

Livingston Co: Clay TN 38570- 

Landholding Agency: COE 

Property Number: 31199140010 

Status: Underutilized 

Comment: 97 acres, most recent use— 
hunting, subject to existing easements 


Texas 


Land 

Olin E. Teague Veterans Center 

1901 South ist Street 

Temple Co: Bell TX 76504— 

Landholding Agency: VA 

Property Number: 97199010079 

Status: Underutilized 

Comment: 13 acres, portion formerly landfill, 
portion near flammable materials, railroad 
crosses property, potential utilities 

Utah 


0.21 acres 

Circle View Plat B 

Highland Co: UT 84003- 

Landholding Agency: Interior 

Property Number: 61200620005 

Status: Excess 

Comment: permanent easement, contains two 
large buried high pressure water pipelines 


Wisconsin 


VA Medical Center 
County Highway E 
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Tomah Co: Monroe WI 54660— 

Landholding Agency: VA 

Property Number: 97199010054 ~ 

Status: Underutilized 

Comment: 12.4 acres, serves as buffer 
between center and private property, no 
utilities 

Suitable/Unavailable Properties 


Buildings (by State) 
Idaho 


Bldg. CFA-613 
Central Facilities Area 
Idaho National Engineering Lab 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41199630001 
Status: Unutilized 
Comment: 1219 sq. ft., most recent use— 
sleeping quarters, presence of asbestos, off- 
site use only 
Iinois 
Bldg. 7 
Ohio River Locks & Dam No. 53 
Grand Chain Co: Pulaski IL 62941-9801 
Location: Ohio River Locks and Dam No. 53 
at Grand Chain 
‘Landholding Agency: COE 
Property Number: 31199010001 
Status: Unutilized 
Comment: 900 sq. ft.; 1 floor wood frame; 
most recent use—residence 
Bldg. 6 
Ohio River Locks & Dam No. 53 
Grand Chain Co: Pulaski IL 62941-9801 
Location: Ohio River Locks and Dam No. 53 
at Grand Chain 
Landholding Agency: COE 
Property Number: 31199010002 
. Status: Unutilized 


Comment: 900 sq. ft.; one floor wood frame; — 


most recent use—residence 

Bldg. 5 

Ohio River Locks & Dam No. 53 

Grand Chain Co: Pulaski IL 62941-9801 

Location: Ohio River Locks and Dam No. 53 
at Grand Chain 

Landholding Agency: COE 

erty Number: 31199010003 

Status: Unutilized 

Comment: 900 sq. ft.; one floor wood frame; 
most recent use—residence 

Bldg. 4 

Ohio River Locks & Dam No. 53 

Grand Chain Co: Pulaski IL 62941-9801 

Location: Ohio River Locks and Dam No. 53 
at Grand Chain 

_ Landholding Agency: COE 

Property Number: 31199010004 

Status: Unutilized 

Comment: 900 sq. ft.; one floor wood frame; 
most recent use—residence 

Bldg. 3 

Ohio River Locks & Dam No. 53 

Grand Chain Co: Pulaski IL 62941-9801 

Location: Ohio River Locks and Dam No. 53 
at Grand Chain 

Landholding Agency: COE 

Property Number: 31199010005 

Status: Unutilized 

Comment: 900 sq. ft.; one floor wood frame 

Bldg. 2 

Ohio River Locks & Dam No. 53 

Grand Chain Co: Pulaski IL 62941-9801 


Location: Ohio River Locks and Dam No. 53 
at Grand Chain 

Landholding Agency: COE 

Property Number: 31199010006 

Status: Unutilized 

Comment: 900 sq. ft.; one floor wood frame; 
most recent use—residence 


Bldg. 1 


Ohio River Locks & Dam No. 53 

Grand Chain Co: Pulaski IL 62941-9801 

Location: Ohio River Locks and Dam No. 53 
at Grand Chain 

Landholding Agency: COE 

Property Number: 31199010007 

Status: Unutilized 

Comment: 900 sq. ft.; one floor wood frame; 
most recent use—residence 


Montana 


VA MT Healthcare 

210 S. Winchester 

Miles City Co: Custer MT 59301— 

Landholding Agency: VA 

Property Number: 97200030001 

Status: Underutilized 

Comment: 18 buildings, total sq. ft. = 
123,851, presence of asbestos, most recent 
use—clinic/office/food production 

Ohio 

Bldg.—Berlin Lake 

7400 Bedell Road 

Berlin Center Co: Mahoning OH 44401-9797 

Landholding Agency: COE 

Property Number: 31199640001 

Status: Unutilized 

Comment: 1420 sq. ft., 2-story brick w/garage 
and basement, most recent use— 
residential, secured w/alternate access 

Bldg. 116 

VA Medical Center 

Dayton Co: Montgomery OH 45428— 

Landholding Agency: VA . 

Property Number: 97199920002 

Status: Unutilized 

Comment: 3 floors, potential utilities, needs 
major rehab, presence of asbestos/lead 
paint, historic 


Pennsylvania 


Tract 403A 

Grays Landing Lock & Dam Project 

Greensboro Co: Greene PA 15338— 

Landholding Agency: COE 

Property Number: 31199430021 

Status: Unutilized 

Comment: 620 sq. ft., 2-story, needs repair, 
most recent use—residential, if used for 
habitation must be flood proofed or 
removed off-site 

Tract 403B 

Grays Landing Lock & Dam Project 

Greensboro Co: Greene PA 15338— 

Landholding Agency: COE 

Property Number: 31199430022 

Status: Unutilized 

Comment: 1600 sq. ft., 2-story, brick 
structure, needs repair, most recent use— 
residential, if used for habitation must be 
flood proofed or removed off-site 

Tract 403C 

Grays Landing Lock & Dam Project 

Greensboro Co: Greene PA 15338— 

Landholding Agency: COE 

Property Number: 31199430023 

Status: Unutilized 


Comment: 672 sq. ft., 2-story carriage house/ 
stable barn type structure, needs repair, 
most recent use—storage/garage, if used for 
habitation must be flood proofed or 
removed 


Wisconsin 


Bldg. 2 

VA Medical Center © 

5000 West National Ave. 

Milwaukee WI 53295— 

Landholding Agency: VA 

Property Number: 97199830002 

Status: Underutilized 

Comment: 133,730 sq. ft., needs rehab, — 
presence of asbestos/lead paint, most 
recent use—storage 


Land (by State) 

Illinois 

Lake Shelbyville 

Shelbyville Co: Shelby & Moultrie IL 62565- 
9804 

Landholding Agency: COE 

Property Number: 31199240004 

Status: Unutilized 

Comment: 5 parcels of land equalling 0.70 
acres, improved w/4 small equipment 
storage bldgs. and a small access road, 
easement restrictions 


Iowa 


38 acres 

VA Medical Center 

1515 West Pleasant St. 

Knoxville Co: Marion IA 50138— 

Landholding Agency: VA 

Property Number: 97198740001 

Status: Unutilized 

Comment: Golf course 

Michigan 

VA Medical Center 

5500 Armstrong Road 

Battle Creek Co: Calhoun MI 49016— 

Landholding Agency: VA 

Property Number: 97199010015 

Status: Underutilized 

Comment: 20 acres, used as exercise trails 
and storage areas, potential utilities 

New York 


VA Medical Center 

Fort Hill Avenue 

Canandaigua Co: Ontario NY 14424— 

Landholding Agency: VA 

Property Number: 97199010017 

Status: Underutilized 

Comment: 27.5 acres, used for school 
ballfield and parking, existing utilities 
easements, portion leased 

Pennsylvania 


_ East Branch Clarion River Lake 


Wilcox Co: Elk PA 

Location: Free camping area on the right 

_ bank off entrance roadway. 

Landholding Agency: COE 

Pro’ perty Number: 31199011012 

Status: Underutilized 

Comment: 1 acre; most recent use—free 
campground 

Dashields Locks and Dam 

(Glenwillard, PA) 

Crescent Twp. Co: Allegheny PA 15046-0475 


_ Landholding Agency: COE 


Property Number: 31199210009 
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Status: Unutilized 

Comment: 0.58 acres, most recent use— 
baseball field 

VA Medical Center 

New Castle Road 

Butler Co: Butler PA 16001-— 

Landholding Agency: VA. 

Property Number: 97199010016 

Status: Underutilized 

Comment: Approx. 9.29 acres, used for 
patient recreation, potential utilities 

Land No. 645 

VA Medical Center 

Highland Drive 

Pittsburgh Co: Allegheny PA 15206— 

Location: Between Campania and Wiltsie 
Streets. 

Landholding Agency: VA 

Property Number: 97199010080 

Status: Unutilized 

Comment: 90.3 acres, heavily wooded, 
property includes dump area and 
numerous site storm drain outfalls 

Land—34.16 acres 

VA Medical Center 

1400 Black Horse Hill Road 

Coatesville Co: Chester PA 19320- 

Landholding Agency: VA 

Property Number: 97199340001 

Status: Underutilized 

Comment: 34.16 acres, open field, most 
recent use—recreation/buffer 


Suitable/To Be Excessed 


‘Land (by State) 


Georgia 

Lake Sidney Lanier 

Co: Forsyth GA 30130-— 

Location: Located on Two Mile Creek adj. to 
State Route 369 

Landholding Agency: COE 

Property Number: 31199440010 

Status: Unutilized 

Comment: 0.25 acres, endangered plant 
species 

Lake Sidney Lanier—3 parcels 

Gainesville Co: Hall GA 30503- 


- Location: Between Gainesville H.S. and State 


Route 53 By-Pass 

Landholding Agency: COE 

Property Number: 31199440011 

Status: Unutilized 

Comment: 3 parcels totalling 5.17 acres, most 
recent use—buffer zone, endangered plant 
species. \ 


Kansas 


Parcel #1 

Fall River Lake 

Section 26 

Co: Greenwood KS 

Landholding Agency: COE 

Property Number: 31199010065 

Status: Unutilized 

Comment: 126.69 acres; most recent use— 
recreation and leased cottage sites 

Parcel No. 2, El Dorado Lake 

Approx. 1 mi east of the town of El Dorado 

Co: Butler KS 

Landholding Agency: COE 

Property Number: 31199210005 

Status: Unutilized 

Comment: 11 acres, part of a relocated 

railroad bed, rural area 


Massachusetts 


Buffumville Dam 

Flood Control Project 

Gale Road 

Carlton Co: Worcester MA 01540-0155 

Location: Portion of tracts B—200, B—248, B— 
251, B—204, B—247, B—200 and B-256 

Landholding Agency: COE 

Property Number: 31199010016 

Status: Excess 


- Comment: 1.45 acres 


Tennessee 


Tract D—456 

Cheatham Lock and Dam 

Ashland Co: Cheatham TN 37015- 

Location: Right downstream bank of 

_ Sycamore Creek. 

Landholding Agency: COE 

Property Number: 31199010942 

Status: Excess 

Comment: 8.93 acres; subject to existing 
easements 

Texas 

Corpus-Christi Ship Channel 

Corpus Christi Co: Neuces TX 

Location: East side of Carbon Plant Road, 
approx. 14 miles NW of downtown Corpus 
Christi 

Landholding Agency: COE 

Property Number: 31199240001 

Status: Unutilized 


Comment: 4.4 acres, most recent use—farm 
land 


Unsuitable Properties 
Buildings (by State) 
Alabama 


Comfort Station 

Clailborne Lake 

Camden Co: AL 36726- 
Landholding Agency: COE 
Property Number: 31200540001 
Status: Unutilized 

Reason: Extensive deterioration 
Pumphouse 

Dannelly Reservoir 

Camden Co: AL 36726- 
Landholding Agency: COE 
Property Number: 31200540002 
Status: Unutilized 

Reason: Extensive deterioration 
Bldg. 7 

VA Medical Center 

Tuskegee Co: Macon AL 36083- 
Landholding Agency: VA 
Property Number: 97199730001 
Status: Underutilized 

Reason: Secured Area 

Bldg. 8 

VA Medical Center 

Tuskegee Co: Macon AL 36083— 
Landholding Agency: VA 
Property Number: 97199730002 
Status: Underutilized 

Reason: Secured Area 


Alaska 


NPS Building 

Tract CAKR 06-101A 

Kotzebue Co: AK 99752- 
Landholding Agency: Interior 
Property Number: 61200620004 
Status: Unutilized 


Reason: Contamination 


. Arkansas 


Dwelling 

Bull Shoals Lake/Dry Run Road 
Oakland Co: Marion AR 72661-— 
Landholding Agency: COE 
Property Number: 31199820001 
Status: Unutilized 

Reason: Extensive deterioration 
Helena Casting Plant. 

Helena Co: Phillips AR 72342- 
Landholding Agency: COE 
Property Number: 31200220001 
Status: Unutilized 

Reason: Extensive deterioration 
BSHOAL-43560 

Mountain Home Project 
Mountain Home Co: AR 72653— 
Landholding Agency: COE 
Property Number: 31200630001 
Status: Unutilized 

Reason: Extensive deterioration 
BSHOAL-43561 

Mountain Home Project 
Mountain Home Co: AR 72653— 
Landholding Agency: COE 
Property Number: 31200630002 
Status: Unutilized 

Reason: Extensive deterioration 
BSHOAL-43652 

Mountain Home Project 
Mountain Home Co: AR 72653— 
Landholding Agency: COE 
Property Number: 31200630003 
Status: Unutilized 

Reason: Extensive deterioration 
NRFORK-48769 

Mountain Home Project 
Mountain Home Co: AR 72653-— 
Landholding Agency: COE 
Property Number: 31200630004 
Status: Unutilized 

Reason: Extensive deterioration 
Bldgs. 43336, 44910, 44949 
Nimrod—Blue Mountain Project 
Plainview Co: AR 72858— 
Landholding Agency: COE 
Property Number: 31200630005 
Status: Unutilized 

Reason: Extensive deterioration 
Bldgs. 44913, 44925 
Nimrod-—Blue Mountain Project 
Plainview Co: AR 72857-— 
Landholding Agency: COE 
Property Number: 31200630006 
Status: Unutilized 

Reason: Extensive deterioration 
California 

Soil & Materials Testing Lab 
Sausalito CA 00000— 
Landholding Agency: COE 
Property Number: 31199920002 
Status: Excess 

Reason: Contamination 

Bldgs. M03, MO14, MO17 
Sandia National Lab 


Livermore Co: Alameda CA 94550-— 


Landholding Agency: Energy 
Property Number: 41200220001 
Status: Excess 

Reason: Extensive deterioration 
Bldgs. 9163, 962, 9621 

Sandia National Lab 
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Livermore Co: Alameda CA 94551- 

Landholding Agency: Energy 

Property Number: 41200420001 

Status: Unutilized 

Reason: Secured Area 

Bldgs. C920, C921, C922 

Sandia Natl Laboratories 

Livermore Co:eAlameda CA 94551-— 

Landholding Agency: Energy 

Property Number: 41200540001 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

Bldgs. 67B, 67C 

Lawrence Berkeley Natl Lab 

Berkeley Co: Alameda CA 94720— 

Landholding Agency: Energy 

Property Number: 41200620025 

Status: Excess 

Reason: Extensive deterioration 

Bldgs. 71E 

Lawrence Berkeley Natl Lab 

Berkeley Co: Alameda CA 94720— 

Landholding Agency: Energy 

Property Number: 41200620026 

Status: Excess 

Reason: Extensive deterioration 

Bldg. 175 

Livermore National Lab 

Livermore Co: CA 

Landholding Agency: Energy 

Property Number: 41200630001 

Status: Excess 


Reasons: Within 2000 ft. of flammable or 


explosive material, Secured Area 
Bldg. 377 
Livermore National Lab 
Livermore Co: CA 
Landholding Agency: Energy 
Property Number: 41200630002 
Status: Excess 


Reasons: Within 2000 ft. of flammable or 


explosive material, Secured Area 
Trailer 1403 
Livermore National Lab 
Livermore Co: CA 
Landholding Agency: Energy 
Property Number: 41200630003 
Status: Excess 


Reasons: Within 2000 ft. of flammable or 


explosive material, Secured Area 
Trailer 3703 
Livermore National Lab 
Livermore Co: CA 
Landholding Agency: Energy 
Property Number: 41200630004 
Status: Excess 


Reasons: Within 2000 ft. of flammable or 


explosive material, Secured Area 
Bldg./Lodge 
Yosemite National Park 
Yosemite Co: Mariposa CA 95389-— 
Landholding Agency: Interior 
Property Number: 61200420011 
Status: Unutilized 
Reason: Extensive deterioration 
Bldg. 2533 
Marine Corps Base 
Camp Pendleton Co: CA 92055— 
Landholding Agency: Navy 
Property Number: 77200520005 
Status: Excess 
Reasons: Secured Area, Extensive 
deterioration 


Bldg. 13111 

Marine Corps Base 

Camp Pendleton Co: CA 92055— 

Landholding Agency: Navy 

Property Number: 77200520006 

Status: Excess 

Reasons: Secured Area, Extensive 
deterioration 

Bldgs. 53325, 53326 

Marine Corps Base 

Camp Pendleton Co: CA 92055-— 

Landholding Agency: Navy 

Property Number: 77200520007 © 

Status: Excess 

Reasons: Secured Area, Extensive: 
deterioration 

5 Bldgs. 

Marine Corps Base 53421, 53424 thru 53427 

Camp Pendleton Co: CA 92055— 

Landholding Agency: Navy 

Property Number: 77200520008 


. Status: Excess 


Reasons: Secured Area, Extensive 
deterioration 

Bldgs. 61311, 61313, 61314 

Marine Corps Base 

Camp Pendleton Co: CA 92055-— 

Landholding Agency: Navy 

Property Number: 77200520009 . 

Status: Excess 

Reasons: Secured Area, Extensive 
deterioration 

Bldgs. 61320-61324, 61326 

Marine Corps Base 

Camp Pendleton Co: CA 92055— 

Landholding Agency: Navy 

Property Number: 77200520010 

Status: Excess 

Reasons: Secured Area, Extensive 
deterioration 

Bldgs. 62711 thru 62717 

Marine Corps Base 

Camp Pendleton Co: CA 92055- 

Landholding Agency: Navy 

Property Number: 77200520011 

Status: Excess 

Reasons: Secured Area, Extensive 
deterioration 

Bldgs. 4 & 15 

Naval Submarine Base 

Point Loma Co: CA 

Landholding Agency: Navy 

Property Number: 77200520014 

Status: Unutilized 

Reason: Extensive deterioration 

Bldgs. 8915, 8931 

Naval Weapons Station 

Seal Beach Co: CA 90740— 

Landholding Agency: Navy 

Property Number: 77200530004 

Status: Excess 

Reason: Extensive deterioration 

Bldgs. 11, 112 

Naval Weapons Station 

Seal Beach Co: CA 90740— 

Landholding Agency: Navy 

Property Number: 77200530005 

Status: Unutilized 

Reason: Extensive deterioration 

Bldg. 805 

Naval Weapons Station 

Seal Beach Co: CA 90740- 

Landholding Agency: Navy 

Property Number: 77200530006 


Status: Unutilized 

Reason: Extensive deterioration 

Bldgs. 810 thru 823 

Naval Weapons Station 

Seal Beach Co: CA 90740— 

Landholding Agency: Navy 

Property Number: 77200530007 

Status: Unutilized 

Reason: Extensive deterioration 

Bldgs. 851, 859, 864 

Naval Weapons Station 

Seal Beach Co: CA 90740-— 

Landholding Agency: Navy 

Property Number: 77200530008 

Status: Unutilized 

Reason: Extensive deterioration 

Bldg. 1146 

Naval Base 

Port Hueneme Co: Ventura CA 93042-— 

Landholding Agency: Navy 

Property Number: 77200530009 

Status: Unutilized 

Reason: Extensive deterioration 

Bldgs. 1370, 1371, 1372 

Naval Base 

Port Hueneme Co: Ventura CA 93042— 

Landholding Agency: Navy 

Property Number: 77200530011 

Status: Unutilized 

Reason: Extensive deterioration 

Bldg. 115 

Naval Base 

San Diego Co: CA 

Landholding Agency: Navy 

Property Number: 77200530012 

Status: Excess 

Reason: Extensive deterioration 

Bldg. 1674 

Marine Corps Base 

Camp Pendleton Co: CA 92055- 

Landholding Agency: Navy 

Property Number: 77200530027 

Status: Excess 

Reasons: Secured Area, Extensive 
deterioration 

Bldgs. 2636, 2651, 2658 

Marine Corps Base 

Camp Pendleton Co: CA 92055— 

Landholding Agency: Navy 

Property Number: 77200530028 

Status: Excess 

Reasons: Secured Area, Extensive 
deterioration 

4 Bldgs. 

Marine Corps Base 

Camp Pendleton Co: CA 92055— 

Location: 26053, 26054, 26056, 26059 

Landholding Agency: Navy 

Property Number: 77200530029 

Status: Excess 

Reasons: Secured Area, Extensive 
deterioration 

Bldgs. 53333, 53334 

Marine Corps Base 

Camp Pendleton Co: CA 92055— 

Landholding Agency: Navy 

Property Number: 77200530030 

Status: Excess : 

Reasons: Secured Area, Extensive 
deterioration 

Bldgs. 53507, 53569 

Marine Corps Base 

Camp Pendleton Co: CA 92055- 

Landholding Agency: Navy 
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Property Number: 77200530031 

Status: Excess 

Reasons: Secured Area, Extensive 
deterioration 

Bldg. 170111 

Marine Corps Base 

Camp Pendleton Co: CA 92055-— 

Landholding Agency: Navy 

Property Number: 77200530032 

Status: Excess 

Reasons: Secured Area, Extensive 
deterioration 

Bldg. PM4-3 

Naval Base 

Oxnard Co: Ventura CA 93042- 

Landholding Agency: Navy 

Property Number: 77200530033 

Status: Unutilized 

Reason: Extensive deterioration 

Bldg. 1781 

Marine Corps Base 

Camp Pendleton Co: CA 92055— 

Landholding Agency: Navy 

Property Number: 77200540001 

Status: Excess 

Reasons: Secured Area, Extensive 
deterioration 

Bldgs. 398, 399, 404 

Naval Base Point Loma 

San Diego Co: CA 

Landholding Agency: Navy 

Property Number: 77200540003 

Status: Unutilized 

Reason: Extensive deterioration 

Bldgs. 388, 389, 390, 391 

Naval Base Point Loma 

San Diego Co: CA 

Landholding Agency: Navy 

Property Number: 77200540004 

Status: Unutilized 

Reason: Extensive deterioration 

Bldg. 16 

Naval Submarine Base 

San Diego Co: CA 

Landholding Agency: Navy 

Property Number: 77200540017 

Status: Unutilized 


Reasons: Within 2000 ft. of flammable or 
explosive material, Secured Area, 


Extensive deterioration 


Bldg. 325 
Naval Base 


Port Hueneme Co: Ventura CA 93043-— 


Landholding Agency: Navy 
Property Number: 77200610001 
Status: Unutilized 


Reasons: Within airport runway clear zone, 
Secured Area, Extensive deterioration 


Bldgs. 1647, 1648 

Marine Corps Base 

Camp Pendleton Co: CA 92055— 
Landholding Agency: Navy 
Property Number: 77200610010 
Status: Excess” 

Reason: Extensive deterioration 
Bldg. 1713 : 
Marine Corps Base 

Camp Pendleton Co: CA 92055- 
Landholding Agency: Navy 
Property Number: 77200610011 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 16171 

Marine Corps Base 


Camp Pendleton Co: CA 92055- 
Landholding Agency: Navy 
Property Number: 77200610012 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 2100576 

Marine Corps Base 

Camp Pendleton Co: CA 92055- 
Landholding Agency: Navy 
Property Number: 77200610013 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 220189 

Marine Corps Base 

Camp Pendleton Co: CA 92055- 
Landholding Agency: Navy 
Property Number: 77200610014 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 2295 

Marine Corps Base 

Camp Pendleton Co: CA 92055— 
Landholding Agency: Navy 
Property Number: 77200610015 
Status: Excess 

Reason: Extensive deterioration 
Bldgs. 22115, 22116, 22117 
Marine Corps Base 

Camp Pendleton Co: CA 92055- 
Landholding Agency: Navy 
Property Number: 77200610016 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 143 

Naval Air Station 

Lemoore Co: CA 

Landholding Agency: Navy 
Property Number: 77200610017 
Status: Excess ~ 

Reason: Extensive deterioration 
Bldgs. 213, 243, 273 

Naval Air Station 

Lemoore Co: CA 

Landholding Agency: Navy 
Property Number: 77200610018 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 303 

Naval Air Station 

Lemoore Co: CA 

Landholding Agency: Navy 
Property Number: 77200610019 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 471 

Naval Air Station 

Lemoore Co: CA 

Landholding Agency: Navy 
Property Number: 77200610020 
Status: Excess 

Reason: Extensive deterioration 
Bldgs. 979, 928, 930 

Naval Air Station 

Lemoore Co: CA 

Landholding Agency: Navy 
Property Number: 77200610021 
Status: Excess = 
Reason: Extensive deterioration 
Bldgs. 999, 1000 

Naval Air Station 

Lemoore Co: CA 

Landholding Agency: Navy 
Property Number: 77200610022 
Status: Excess 


Reason: Extensive deterioration 
Bldgs. 305, 353 

Naval Base Point Loma 

San Diego Co: CA 

Landholding Agency: Navy 
Property Number: 77200610023 
Status: Unutilized 

Reason: Extensive deterioration 
Bldgs. 358, 359, 360, 361 

Naval Base Point Loma 

San Diego Co: CA 

Landholding Agency: Navy 
Property Number: 77200610024 
Status: Unutilized 

Reason: Extensive deterioration 
Bldg. 581 

Naval Base Point Loma 

San Diego Co: CA 

Landholding Agency: Navy 
Property Number: 77200610026 
Status: Unutilized 

Reason: Extensive deterioration 
Bldgs. A25, A27 

Naval Base Point Loma 

San Diego Co: CA 


Landholding Agency: Navy 


Property Number: 77200610027 
Status: Unutilized 

Reason: Extensive deterioration 
Bldgs. 31926, 31927, 31928 
Marine Corps Base 

Camp Pendleton Co: CA 92055- 
Landholding Agency: Navy 
Property Number: 77200610058 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 41326 

Marine Corps Base 

Camp Pendleton Co: CA 92055- 
Landholding Agency: Navy 
Property Number: 77200610059 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 41816 

Marine Corps Base 

Camp Pendleton Co: CA 92055- 
Landholding Agency: Navy 
Property Number: 77200610060 
Status: Excess 

Reason: Extensive deterioration 
Bldgs. 1468, 1469 

Naval Base 


Port Hueneme Co: Ventura CA 93043— 


Landholding Agency: Navy 
Property Number: 77200630002 
Status: Unutilized 


-Reason: Secured Area 


Bldg. 30869 

Naval Air Weapons Station 
China Lake Co: CA 93555- 
Landholding Agency: Navy 
Property Number: 77200630005 


Status: Excess 


Reasons: Secured Area, Extensive 
deterioration 


Colorado 


Bldg. 187 ; 

Rocky Mountain Natl Park 

Grand Lake Co: Grand CO 80447-— 
Landholding Agency: Interior 
Property Number: 61200620006 
Status: Unutilized 

Reason: Extensive deterioration 


52223 


52224 Federal Register/Vol. 71, No. 170/Friday, September 1, 2006/Notices _ 


Bldgs. 835, 865 

Rocky Mountain Nat] Park 

Grand Lake Co: Grand CO 90447— 
Landholding Agency: Interior 
Property Number: 61200620007 
Status: Unutilized 

Reason: Extensive deterioration 
Bldg. 889 

Rocky Mountain Natl Park 

Grand Lake Co: Grand CO 80447-— 
Landholding Agency: Interior 
Property Number: 61200620008 
Status: Unutilized 

Reason: Extensive deterioration 
Bldgs. 911, 912, 913 

Rocky Mountain Nat! Park 

Grand Lake Co: Grand CO 80447-— 
Landholding Agency: Interior 
Property Number: 61200620009 
Status: Unutilized 

Reason: Extensive deterioration 
Bldg. 918 

Rocky Mountain Nat! Park 

Grand Lake Co: Grand CO 80447-— 
Landholding Agency: Interior 
Property Number: 61200620010 
Status: Unutilized 

Reason: Extensive deterioration 
Bldg. 

Green Mountain Power Plant 
Silverthorne Co: Summit CO 80498-— 
Landholding Agency: Interior 
Property Number: 61200620011 
Status: Excess 

Reason: Extensive deterioration 


Connecticut 


Hezekiah S. Ramsdell Farm 

West Thompson Lake 

North Grosvenordale Co: Windham CT 
06255-9801 

Landholding Agency: COE 

Property Number: 31199740001 

Status: Unutilized 

Reasons: Floodway, Extensive deterioration 

Bldgs. 25 and 26 

Prospect Hill Road 

Windsor Co: Hartford CT 06095-— 

Landholding Agency: Energy 

Property Number: 41199440003 

Status: Excess 

Reason: Secured Area 

9 Bldgs. 

Knolls Atomic Power Lab, Windsor Site 

Windsor Co: Hartford CT 06095-— 

Landholding Agency: Energy 

Property Number: 41199540004 

Status: Excess 

Reason: Secured Area 

Bldg. 8, Windsor Site 

Knolls Atomic Power Lab 

Windsor Co: Hartford CT 06095-— 

Landholding Agency: Energy 

Property Number: 41199830006 

Status: Unutilized 

Reason: Extensive deterioration 


Florida 


Bldg. SF-15 
Sub-Office Operations 
Clewiston Co: Hendry FL 33440— 
Landholding Agency: COE 
Property Number: 31200430003 
Status: Unutilized 

_Reasons: Secured Area, Extensive 

deterioration 


Bldg. SF-16 

Sub-Office Operations 

Clewiston Co: Hendry FL 33440- 

Landholding Agency: COE 

Property Number: 31200430004 

Status: Unutilized 

Reason: Secured Area 

Bldg. SF-17 

Sub-Office Operations 

Clewiston Co: Hendry FL 33440- 

Landholding Agency: COE 

Property Number: 31200430005 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

Bldg. SF-33 

Franklin Lock & Dam 

Alva Co: Lee FL 33920— 

Landholding Agency: COE 

Property Number: 31200620008 

Status: Unutilized 

Reason: Extensive deterioration 


Bldg. 25(f) 

Richmond Naval Air Station 
15810 SW 129th Ave. 

Miami Co: Dade FL 33177— 
Landholding Agency: COE 
Property Number: 31200620031 
Status: Excess 

Reason: Extensive deterioration 


Bldg. U-150 


Naval Air Station 

Key West Co: Monroe FL 33040— 

Landholding Agency: Navy 

Property Number: 77200520044 

Status: Excess 

Reasons: Secured Area, Extensive 
deterioration 

Bldgs. V1221 A&B 

Naval Air Station 

Sigsbee Park 


Key West Co: Monroe, FL 33040— 


Landholding Agency: Navy 

Property Number: 77200530013 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

Bldg. 969 

Naval Air Station 

Jacksonville Co: Duval FL 32212- 

Landholding Agency: Navy 

Property Number: 77200540014 

Status: Unutilized 

Reason: Secured Area 


Bldgs. 1759, 1760 

Naval Air Station 

Jacksonville Co: Duval FL— 
Landholding Agency: Navy 
Property Number: 77200540015 
Status: Unutilized 

Reason: Secured Area 

Bldg. 1917 

Naval Air Station 

Jacksonville Co: Duval FL 32212- 
Landholding Agency: Navy 
Property Number: 77200540016 
Status: Unutilized 

Reason: Secured Area 

Bldgs. 1, 2 

Naval Station 

Mayport Co: Duval FL 32228- 
Landholding Agency: Navy 
Property Number: 77200540018 
Status: Excess 


Reasons: Floodway, Secured Area, Extensive 
deterioration 

Bldg. 24 

Naval Station 

Mayport Co: Duval FL 32228- 

Landholding Agency: Navy 

Property Number: 77200540019 

Status: Excess 

Reasons: Floodway, Secured Area, Extensive 
deterioration 

Bldg. 66 

Naval Station 

Mayport Co: Duval FL 32228- 

Landholding Agency: Navy 

Property Number: 77200540020 

Status: Excess 

Reasons: Floodway, Secured Area, Extensive 
deterioration 

Bldg. 216 

Naval Station 

Mayport Co: Duval FL 32228- 

Landholding Agency: Navy 

Property Number: 77200540021 

Status: Excess 

Reasons: Floodway, Secured Area, Extensive 
deterioration 


Bldgs. 437, 450 


_ Naval Station 


Mayport Co: Duval FL 32228- 

Landholding Agency: Navy 

Property Number: 77200540022 

Status: Excess ‘ 

Reasons: Floodway, Secured Area, Extensive 
deterioration 

Bldgs. 1234, 1235 

Naval Station 

Mayport Co: Duval FL 32228- 

Landholding Agency: Navy 

Property Number: 77200540023 

Status: Excess : 

Reasons: Floodway, Secured Area, Extensive 
deterioration 

Bldg. 212 

Naval Station 

Mayport Co: Duval FL 32228- 

Landholding Agency: Navy 

Property Number: 77200620011 

Status: Unutilized 

Reasons: Floodway, Secured Area, Extensive 
deterioration 

Bldg. 508 

Naval Station 

Mayport Co: FL 32228— 

Landholding Agency: Navy 

Property Number: 77200620035 

Status: Unutilized 

Reasons: Floodway, Secured Area 

Georgia 

Bldg. #WRSH18 

West Point Lake 

West Point Co: GA 31833- 

Landholding Agency: COE 

Property Number: 31200430006 

Status: Unutilized 

Reason: Secured Area 

Bldg. W03 

West Point Lake 

West Point Co: GA 31833-— 

Landholding Agency: COE 

Property Number: 31200430007 

Status: Unutilized 


Reasons: Within 2000 ft. of flammable or 


explosive material, Secured Area, 
Extensive deterioration 
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4 Gatehouse #W03 
West Point Lake 
‘ West Point Co: GA 31833-9517 


i Landholding Agency: COE 
: Property Number: 31200510001 
FS Status: Unutilized 
Reason: Extensive deterioration 
WRSH14, WRSH15, WRSH18 
4 West Point Lake 
West Point Co: GA 31833-9517 
Landholding Agency: COE 
Property Number: 31200510002 
Status: Unutilized 


Pumphouse 

Carters Lake 

Oakman Co: GA 30732- 
Landholding Agency: COE 
Property Number: 31200520002 
Status: Unutilized 

Reason: Extensive deterioration 


Bldgs. ASBC01, ASBCO2 
Asbury Park 
Hartwell Co: GA 30643-— 
Landholding Agency: COE 
Property Number: 31200520003 
Status: Unutilized 
Reason: Extensive deterioration 
Vault Toilet 
Lake Sidney Lanier 
Buford Co: GA 30518— 
Landholding Agency: COE 
Property Number: 31200540003 
Status: Unutilized 
Reason: Extensive deterioration 
Bldg. RBR-19689 
Di-Lane Plantation 
Elberton Co: GA 30635-— 
Landholding Agency: COE 
Property Number: 31200620001 
Status: Unutilized 
Reason: Extensive deterioration 
Bldg. RBR-19690 

Di-Lane Plantation 

Elberton Co: GA 30635— 

 Landholding Agency: COE 


Property Number: 31200620002 
Status: Unutilized 
Reason: Extensive deterioration 
Bldg. RBR-19696 
Di-Lane Plantation 
Elberton Co: GA 30635— 
Landholding Agency: COE 
Property Number: 31200620003 
Status: Unutilized 
Reason: Extensive deterioration 
Bldg. RBR-19697 
Di-Lane Plantation 
Elberton Co: GA 30635— 
_ Landholding Agency: COE 
Property Number: 31200620004 
3 Status: Unutilized 
Reason: Extensive deterioration 
Bldg. RBR-19705 
Di-Lane Plantation 
Elberton Co: GA 30635-— 
Landholding Agency: COE 
Property Number: 31200620005 
Status: Unutilized 
Reason: Extensive deterioration 
Bldg. RBR-19706 
Di-Lane Plantation 
Elberton Co: GA 30635-— 
Landholding Agency: COE 


Reason: Extensive deterioration 


Property Number: 31200620006 
Status: Unutilized 

Reason: Extensive deterioration 
Bldg. RBR-19721 

Di-Lane Plantation 

Elberton Co: GA 30635— 
Landholding Agency: COE 
Property Number: 31200620007 
Status: Unutilized 

Reason: Extensive deterioration 
Bldg. WC-19 

Walter F. George Lake 

Fort Gaines Co: GA 39851-— 
Landholding Agency: COE 
Property Number: 31200630007 
Status: Unutilized 

Reason: Extensive deterioration 
Bldg. 5101 

Naval Submarine Base 


Kings Bay Co: Camden GA 31547— 


Landholding Agency: Navy 
Property Number: 77200520004 
Status: Unutilized 


Reasons: Floodway, Secured Area, Extensive 


deterioration 


Bldg. 0038 

Naval Submarine Base 

Kings Bay Co: GA 31547-— 

Landholding Agency: Navy 

Property Number: 77200620036 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 


Guam 


Bldg. B-32 
Naval Forces 
Marianas Co: GU 
Landholding Agency: Navy 
Property Number: 77200520023 
Status: Unutilized 

Reason: Extensive deterioration 
Bldgs. 76, 77, 79 

Naval Forces 

Marianas Co: GU 

Landholding Agency: Navy 
Property Number: 77200520024 
Status: Unutilized 

Reason: Extensive deterioration 
4 Bldgs. 

Naval Forces 261, 262, 263, 269 
Marianas Co: GU 

Landholding Agency: Navy 
Property Number: 77200520025 
Status: Unutilized 

Reason: Extensive deterioration 
Bldg. 404NM 

Naval Forces 

Marianas Co: GU 

Landholding Agency: Navy 
Property Number: 77200520026 
Status: Unutilized 

Reason: Extensive deterioration 
Bldgs. 3150, 3268 

Naval Forces 

Marianas Co: GU 

Landholding Agency: Navy 
Property Number: 77200520030 
Status: Unutilized 

Reason: Extensive deterioration 
Bldgs. 5409, 5412, 5413 
Naval Forces 

Marianas Co: GU 
Landholding Agency: Navy 


Property Number::77200520031 

Status: Unutilized 

Reason: Extensive deterioration 

Bldg. 5500 

Naval Forces 

Marianas Co: GU 

Landholding Agency: Navy 

Property Number: 77200520032 

Status: Unutilized 

Reason: Extensive deterioration 

73 Bldgs. 

Naval Computer & Telecommunications 
Station 

Marianas Co: GU 

Location: A700—A716, A725, A728, A735, 
A741-A784, A803—A805, A811—A813, 
A829-A831 

Landholding Agency: Navy 

Property Number: 77200520045 

Status: Excess 

Reasons: Secured Area, Extensive 
deterioration 

Bldgs. 2006, 2009 

Naval Ship Repair Facility 

Marianas Co: GU 

Landholding Agency: Navy 

Property Number: 77200520048 

Status: Excess 

Reasons: Secured Area, Extensive 
deterioration 

Bldgs. 2014, 2916 

Naval Ship Repair Facility 

Marianas Co: GU 

Landholding Agency: Navy 

Property Number: 77200520049 

Status: Excess 

Reasons: Secured Area, Extensive 
deterioration 

Bldgs. 277, 308 

Naval Forces Marianas 

Santa Rita Co: Apra Harbor GU 

Landholding Agency: Navy 

Property Number: 77200610028 

Status: Excess 

Reason: Secured Area 

Bldgs. 1686, 1689; 1690 

Naval Forces Marianas 

Santa Rita Co: Apra Harbor GU 

Landholding Agency: Navy 


.Property Number: 77200610029 


Status: Excess 

Reason: Secured Area 

Bldgs. 1714, 1767, 1768 

Naval Forces Marianas 

Santa Rita Co: Apra Harbor GU 
Landholding Agency: Navy 
Property Number: 77200610030 
Status: Excess 

Reason: Secured Area 

Bldgs. 1771, 1772, 1773 

Naval Forces Marianas 

Santa Rita Co: Apra Harbor GU 
Landholding Agency: Navy 
Property Number: 77200610031 
Status: Excess 

Reason: Secured Area 

Bldgs. 1791, 1792 

Naval Forces Marianas 

Santa Rita Co: Apra Harbor GU 
Landholding Agency: Navy 
Property Number: 77200610032 
Status: Excess 

Reason: Secured Area 


Bldgs. 3000, 3001 
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Naval Forces Marianas 

Santa Rita Co: Apra Harbor GU 
Landholding Agency: Navy 
Property Number: 77200610033 
Status: Excess 

Reason: Secured Area 

Bldgs. 3002, 3004, 3005 

Naval Forces Marianas 

Santa Rita Co: Apra Harbor GU 
Landholding Agency: Navy 
Property Number: 77200610034 
Status: Excess 

Reason: Secured Area 

Bldgs. 3006, 3007 

Naval Forces Marianas 

Santa Rita Co: Apra Harbor GU 
Landholding Agency: Navy 
Property Number: 77200610035 . 
Status: Excess 

Reason: Secured Area 

Steam Plant 

Naval Forces Marianas 

Santa Rita Co: Apra Harbor GU 
Landholding Agency: Navy 
Property Number: 77200610036 
Status: Excess 

Reason: Secured Area 

Bldgs. 403, 404 

Marianas Support Activity 
Santa Rita Co: Naval Magazine GU 
Landholding Agency: Navy 
Property Number: 77200620013 
Status: Unutilized 

Reason: Secured Area 

Bldgs. 464, 729 
Marianas Support Activity 
Santa Rita Co: Naval Magazine GU 
Landholding Agency: Navy 
Property Number: 77200620014 
Status: Unutilized 

Reason: Secured Area - 

Bldgs. 836, 837 

Marianas Support Activity 


Santa Rita Co: Naval Magazine GU 


Landholding Agency: N: 

Property Number: 77200620015 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

Bldg. 11XC7 

Marianas Support Activity 

Santa Rita Co: Naval Magazine GU 

Landholding Agency: Navy 

Property Number: 77200620016 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 


Bldgs. 23YC1, 23YC2, 23YC3 

Marianas Support Activity 

Santa Rita Co: Naval Magazine GU 

Landholding Agency: Navy 

Property Number: 77200620017 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

Bldgs. 23YC4, 23YC5 

Marianas Support Activity 

Santa Rita Co: Naval Magazine GU 

Landholding Agency: Navy 

Property Number: 77200620018 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 


Bldgs. 24YC7, 24YC8 


Marianas Support Activity 

Santa Rita Co: Naval Magazine GU 

Landholding Agency: Navy 

Property Number: 77200620019 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 


Bldgs. 26YC3, 26YC5 


Marianas Support Activity 

Santa Rita Co: Naval Magazine GU 

Landholding Agency: Navy 

Property Number: 77200620020 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

Old Bus Stop 

Marianas Support Activity 

Santa Rita Co: Naval Magazine GU 

Landholding Agency: - 

Property Number: 77200620021 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

2 Guard Houses 

Marianas Support Activity 

Santa Rita Co: Naval Magazine GU 

Landholding Agency: Navy 

Property Number: 77200620022 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

9 Magazines 

Marianas Support Activity 

Santa Rita Co: Naval Magazine GU 

Landholding Agency: Navy 

Property Number: 77200620023 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

Hawaii 

Bldg. 346 

Naval Station 

Pear] Harbor Co: HI 96860— 

Landholding Agency: Navy 

Property Number: 77200610002 

Status: Excess 

Reason: Extensive deterioration 


Idaho 


Bldg. AFD0070 

Albeni Falls Dam 

Oldtown Co: Bonner ID 83822- 
Landholding Agency: COE 
Property Number: 31199910001 
Status: Unutilized 

Reason: Extensive deterioration 
Bldg. CPP-691 

Idaho National Engineering Laboratory 
Scoville Co: Butte ID 83415— 
Landholding Agency: Energy 
Property Number: 41199610003 
Status: Unutilized 

Reason: Secured Area 

Bldg. TAN-636 


Idaho National Engineering Laboratory 


Scoville Co: Butte ID 83415-— 
Landholding Agency: Energy 

Property Number: 41199610008 
Status: Unutilized 

Reason: Secured Area 

Bldg. TAN-670 

Idaho National Engineering Laboratory 
Scoville Co: Butte ID 83415-— 


Landholding Agency: Energy 


Property Number: 41199610010 . 
Status: Unutilized 
Reason: Secured Area 


Bldg. TRA-669 

Idaho Nationa] Engineering Laboratory 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 

Property Number: 41199610013 
Status: Unutilized 

Reason: Secured Area 

Bldg. TAN-637 

Idaho National Engineering Laboratory 
Scoville Co: Butte ID 83415— 
Landholding Agency: Energy 

Property Number: 41199610014 

Status: Unutilized 

Reason: Secured Area 

Bldg. TAN-651 

Idaho National Engineering Laboratory 
Scoville Co: Butte ID 83415— 
Landholding Agency: Energy 

Property Number: 41199610017 
Status: Unutilized 

Reason: Secured Area 

Bldg. TRA-673 

Idaho National Engineering 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 

Property Number: 41199610018 
Status: Unutilized 

Reason: Secured Area 

Bldg. PBF-620 

Idaho National Engineering Laboratory 
Scoville Co: Butte ID 83415— 


Landholding Agency: Energy 


Property Number: 41199610019 
Status: Unutilized 

Reason: Secured Area 

Bldg. PBF-619 

Idaho National Engineering Laboratory 
Scoville Co: Butte ID 83415— 
Landholding Agency: Energy 

Property Number: 41199610022 
Status: Unutilized 

Reason: Secured Area 

Bldg. PBF-625 

Idaho National Engineering 
Scoville Co: Butte ID 83415-— 
Landholding Agency: Energy 

Property Number: 41199610024 
Status: Unutilized 


Reason: Secured Area 


Bldg. PBF-629 

Idaho National Engineering Laboratory 
Scoville Co: Butte ID 83415— 
Landholding Agency: Energy 

Property Number: 41199610025 
Status: Unutilized 

Reason: Secured Area = 
Bldg. PBF-604 

Idaho National Engineering Laboratory 
Scoville Co: Butte ID 83415— 
Landholding Agency: Energy 

Property Number: 41199610026 
Status: Unutilized 

Reason: Secured Area 

Bldg. TRA-641 

Idaho National Engineering Laboratory 
Scoville Co: Butte ID 83415— 
Landholding Agency: Energy 

Property Number: 41199610034 
Status: Unutilized 

Reason: Secured Area 


Bldg. CF-606 
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Idaho National Engineering Laboratory 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41199610037 
Status: Unutilized 

Reason: Secured Area 

Bldg. CPDTB1 

Idaho Natl Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200410009 
Status: Excess 

Reason: Secured Area 

Bldg. CPP620A 
Idaho Natl Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200410012 
Status: Excess 

Reason: Secured Area 

Bldg. CPP637/620 

Idaho Natl Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200410013 
Status: Excess 

Reason: Secured Area 

Bldgs. CPP638, CPP642 

Idaho Natl Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200410014 
Status: Excess 

Reason: Secured Area 

Bldg. CPP 743 

Idaho Natl Eng & Env lab 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200410020 
Status: Excess 


_ Reason: Secured Area 


Bldgs. CPP1647, 1653 
Idaho Natl Eng & Env Lab 


Scoville Co: Butte ID 83415— 


Landholding Agency: Energy 
Property Number: 41200410022 
Status: Excess 

Reason: Secured Area 

Bldg. CPP1677 

Idaho Natl Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200410023 
Status: Excess 

Reason: Secured Area 

Bldgs. TAN640, TAN641 

Idaho Natl Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200410024 
Status: Excess 

Reason: Secured Area 

Bldgs. TAN645, TAN646 

Idaho Natl Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200410026 
Status: Excess 

Reason: Secured Area 

Bldg. TAN731 

Idaho Natl Eng & Env Lab 
Scoville Co: Butte ID 83415-— 
Landholding Agency: Energy 
Property Number: 41200410028 


Status: Excess 

Reason: Secured Area 

Bldg. Tan 624 

Idaho Natl Eng & Env Lab 
Scoville Co: Butte ID 83415 
Landholding Agency: Energy 
Property Number: 41200410031 
Status: Excess 

Reason: Secured Area 

Bldgs. Tan 649, Tan 650 

Idaho Natl Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200410033 
Status: Excess 

Reason: Secured Area 

Bldg. 694 

Idaho Natl Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200410034 
Status: Excess 

Reason: Secured Area 

Bldg. Tan 719 

Idaho Natl Eng & Env Lab 
Scoville Co: ID ID 83415- 
Landholding Agency: Energy 
Property Number: 41200410035 
Status: Excess 

Reason: Secured Area: 

Bldgs. Tan 725, Tan 726 

Idaho Natl Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200410036 
Status: Excess 

Reason: Secured Area 

Bldg. TRA 647 

Idaho Natl Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200420006 
Status: Excess 

Reason: Secured Area 

Bldgs. TRA651, TRA656 

Idaho Natl Eng & Env Lab 
Scoville Co: Butte (D 83415- 


_ Landholding Agency: Energy 


Property Number: 41200420007 
Status: Excess 

Reason: Secured Area 

Bldg. TRA 663 

Idaho Natl Eng & Env Lab 
Scoville Co: Butte ID 83415-— 
Landholding Agency: Energy 
Property Number: 41200420008 
Status: Excess 

Reason: Secured Area 

Bldg. TRA 779 

Idaho Natl Eng & Env Lab 
Scoville Co: Butte ID 83415- . 
Landholding Agency:.Energy 
Property Number: 41200420009 
Status: Excess 

Reason: Secured Area 


Bldg. PBF 731 


Idaho Natl Eng & Env Laboratory 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200420023 
Status: Excess 

Reason: Secured Area 

Bldgs. CPP1604—CPP1608 

Idaho National Eng & Env Lab 


Scoville Co: Butte ID 83415- 

Landholding Agency: Energy 

Property Number: 41200430071 

Status: Excess 

Reason: Secured Area 

Bldgs. CPP1617—CPP1619 

Idaho National Eng & Env Lab 

Scoville Co: Putte ID 83415-— 

Landholding Agency: Energy 

Property Number: 41200430072 

Status: Excess 

Reason: Secured Area 

6 Bldgs. 

Idaho National Eng & Env Lab. 

Scoville Co: Butte ID 83415— 

Location: CPP1631, CPP1634, CPP1635, 
CPP1636, CPP1637, CPP1638 

Landholding Agency: Energy 

Property Number: 41200430073 

Status: Excess 

Reason: Secured Area 

5 Bldgs. 

Idaho National Eng & Env Lab 

Scoville Co: Butte ID 83415-— 

Location: CPP1642, CPP1643, CPP1644, 
CPP1646, CPP1649 

Landholding Agency: Energy 

Property Number: 41200430074 

Status: Excess 

Reason: Secured Area 

3 Bldgs. 

Idaho National Eng & Env Lab 

Scoville Co: Butte ID 83415— 

Location: CPP1650, CPP1651, CPP1656 

Landholding Agency: Energy 

Property Number: 41200430075 

Status: Excess 

Reason: Secured Area 

5 Bldgs. 

Idaho National Eng & Env Lab 

Scoville Co: Butte ID 83415-— 

Location: CPP1662, CPP1663, CPP1671, 
CPP1673, CPP1674 

Landholding Agency: Energy 

Property Number: 41200430076 

Status: Excess 

Reason: Secured Area 

5 Bldgs. 

Idaho National Eng & Env Lab 

Scoville Co: Butte ID 83415- 

Location: CPP1678, CPP1682, CPP1683, 
CPP1684, CPP1686 

Landholding Agency: Energy 

Property Number: 41200430077 

Status: Excess 

Reason: Secured Area 

5 Bldgs. 

Idaho National Eng & Env Lab 

Scoville Co: Butte ID 83415- 


- Location: CPP1713, CPP1749, CPP1750, 


CPP1767, CPP1769 
Landholding Agency: Energy 
Property Number: 41200430078 
Status: Excess 
Reason: Secured Area 
5 Bldgs. 

Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Location: CPP1770, CPP1771, CPP1772, 

CPP1774, CPP1776 
Landholding Agency: Energy 
Property Number: 41200430079 
Status: Excess 
Reason: Secured Area 
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4 Bldgs. 
Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415- 


Location: CPP1778, CPP1779, CPP1780, 


CPP1784 
Landholding Agency: Energy 
Property Number: 41200430080 
Status: Excess 
Reason: Secured Area 
4 Bldgs. 
Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415— 


Location: CPP1789, CPP1790, CPP1792, 


CPP1794 
Landholding Agency: Energy 
Property Number: 41200430081 
Status: Excess 
Reason: Secured Area 

Bldgs. CPP2701, CPP2706 
Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200430082 
Status: Excess 
Reason: Secured Area 
3 Bldgs. 

Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415— 
Location: TRA603, TRA604, TRA610 
Landholding Agency: Energy 
Property Number: 41200430089 
Status: Excess 

Reason: Secured Area 

Bldg. TAN611 

Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200430090 
Status: Excess 

Reason: Secured Area 

5 Bldgs. 

Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Location: TRA626, TRA635, TRA642, 

TRA648, TRA654 
Landholding Agency: Energy 
Property Number: 41200430091 

atus: Excess 

eason: Secured Area 
Bldg. TAN655 
Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200430092 
Status: Excess 
Reason: Secured Area 

3 Bldgs. 

Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Location: TRA657, TRA661, TRA668 
Landholding Agency: Energy 
Property Number: 41 200430093 
Status: Excess 

Reason: Secured Area 

Bldg. TAN711 

Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200430094 
Status: Excess 

Reason: Secured Area 

6 Bldgs. 

Idaho National Eng & Env Lab 

Scoville Co: Butte ID 83415- 


Location: CPP602—CPP606, CPP609 
Landholding Agency: Energy 
Property Number: 41 200430095 
Status: Excess 

Reason: Secured Area 

5 Bldgs. 

Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Location: CPP611—CPP614, CPP616 
Landholding Agency: Energy 
Property Number: 41200430096 


* Status: Excess 


Reason: Secured Area 

4 Bldgs. 

Idaho National Eng & Env Lab 

Scoville Co: Butte ID 83415- 

Location: CPP621, CPP626, CPP630, CPP639 
Landholding Agency: Energy 

Property Number: 41200430097 

Status: Excess 

Reason: Secured Area 

4 Bldgs. 

Idaho National Eng & Env Lab 

Scoville Co: Butte ID 83415- 

Location: CPP641, CPP644, CPP645, CPP649 
Landholding Agency: Energy. 

Property Number: 41200430098 

Status: Excess 

Reason: Secured Area 


Bldgs. CPP651-—CPP655 

Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200430099 
Status: Excess 

Reason: Secured Area 


Bldgs. CPP659—CPP663 

Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200440001 
Status: Excess 

Reason: Secured Area 


Bldgs. CPP666, CPP668 

Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415-— 
Landholding Agency: Energy 
Property Number: 41200440002 
Status: Excess 

Reason: Secured Area 

3 Bldgs. 

Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415— 
Location: CPP674, CPP675, CPP679 
Landholding Agency: Energy 
Property Number: 41200440003 
Status: Excess 

Reason: Secured Area 

1 Bldgs. 

Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415-— 
Location: CPP684 

Landholding Agency:Energy 
Property Number: 41200440004 
Status: Excess 

Reason: Secured Area 


5 Bldgs. 
Idaho National Eng & Env Lab 

Scoville Co: Butte ID 83415- 

Location: CPP692, CPP694, CPP697-CPP699 
Landholding Agency: Energy 

Property Number: 41200440005 

Status: Excess 
Reason: Secured Area 


3 Bldgs. 
Idaho’ National Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Location: CPP701, CPP701A, CPP708 
Landholding Agency: Energy 
Property Number: 41200440006 
Status: Excess 

Reason: Secured Area 

Bldgs. 711, 719A 

Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200440007 
Status: Excess 

Reason: Secured Area 

4 Bldgs. 

Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Location: CPP724—CPP726, CPP728 
Landholding Agency: Energy 
Property Number: 41200440008 
Status: Excess 

Reason: Secured Area 


Bldg. CPP729/741 

Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200440012 . 
Status: Excess 

Reason: Secured Area 


Bldgs. CPP733, CPP736 

Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415— 
Landholding Agency: Energy 
Property Number: 41200440013 
Status: Excess 

Reason: Secured Area 


Bldgs. CPP740, CPP742 

Idaho National Eng & Env Lab - 
Scoville Co: Butte ID 83415— 
Landholding Agency: Energy 
Property Number: 41200440014 
Status: Excess 

Reason: Secured Area 


Bldgs. CPP746, CPP748 

Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200440015 
Status: Excess 

Reason: Secured Area 

3 Bldgs. 

Idaho National Eng & Env Lab 
CPP750, CPP751, CPP752 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200440016 
Status: Excess 

Reason: Secured Area 

3 Bldgs. 

Idaho National Eng & Env Lab 
CPP753, CPP753A, CPP754 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200440017 
Status: Excess 

Reason: Secured Area 

Bldgs. CPP760, CPP763 

Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200440018 
Status: Excess 
Reason: Secured Area 
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Bldgs. CPP764, CPP765 

Idaho Nationa] Eng & Env Lab 
Scoville Co: Butte ID 83415— 
Landholding Agency: Energy 


Property Number: 41200440019 ~ 


Status: Excess 

Reason: Secured Area 

Bldgs. CPP767, CPP768 

Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200440020 
Status: Excess 

Reason: Secured Area 

Bldgs. CPP791, GPP795 

Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200440021 
Status: Excess 

Reason: Secured Area 

3 Bldgs. 

Idaho National Eng & Env Lab 
CPP796, CPP797, CPP799 
Scoville Co: Butte ID 83415— 
Landholding Agency: Energy 
Property Number: 41200440022: 
Status: Excess 

Reason: Secured Area 


Bldgs. CPP701B, CPP719 

Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200440023 
Status: Excess 

Reason: Secured Area 

Bldgs. CPP720A, CPP720B 
Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415— 
Landholding Agency: Energy - 
Property Number: 41200440024 
Status: Excess 

Reason: Secured Area 

Bldg. CPP1781 

Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200440025 
Status: Excess 

Reason: Secured Area 

2 Bldgs. 

Idaho National Eng & Env Lab 


CPPOOOOVES—UTI-111, VES—-UTI-112 


Scoville Co: Butte ID 83415— 
Landholding Agency: Energy 
Property Number: 41200440026 — 
Status: Excess 

Reason: Secured Area 

3 Bldgs. 

Idaho National Eng & Env Lab 
TAN607, TAN666, TAN668 
Scoville Co: Butte ID 83415— 
Landholding Agency: Energy 
Property Number: 41200440027 
Status: Excess 

Reason: Secured Area 

Bldgs. TAN704, TAN733 

Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415— 
Landholding Agency: Energy 
Property Number: 41200440028 
Status: Excess 

Reason: Secured Area 


Bldgs. TAN1611, TAN1614 


Idaho National Eng & Env Lab 
Scoville Co: Butte ID 83415-— 
Landholding Agency: Energy 
Property Number: 41200440029 
Status: Excess 

Reason: Secured Area 

Bldgs. CF604, CF680 

Idaho Natl Eng & Env Lab 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200440034 
Status: Excess 

Reason: Secured Area 

Bldg. TRA 618 

Idaho National Laboratory 
Scoville Co: Butte ID 83415— 
Landholding Agency: Energy 
Property Number: 41200510005 
Status: Excess 

Reason: Extensive deterioration 
Bldg. CF633 

Idaho Nat! Laboratory 

Scoville Co: Butte ID 83415-— 
Landholding Agency: Energy 
Property Number: 41200520005 
Status: Excess 

Reason: Extensive deterioration 
Bldg. B16 607 

Idaho National Laboratory 
Scoville Co: Butte ID 83415- 


Landholding Agency: Energy 


Property Number: 41200530001 
Status: Excess 

Reason: Secured Area 

Bldg. CF660 

Idaho National Laboratory 
Scoville Co: Butte ID 83415- 
Landholding Agency: Energy 
Property Number: 41200530002 
Status: Excess 


_ Reason: Secured Area 


Illinois 

Bldg. CB562-7141 
Wilborn Creek 
Shelbyville Co: IL 62565- 


Landholding Agency: COE 


Property Number: 31200620009 
Status: Excess 

Reason: Extensive deterioration 
Bldg. CB562-7153 

Wilborn Creek 

Shelbyville Co: IL 62565-— 
Landholding Agency: COE 
Property Number: 31200620010 
Status: Excess 

Reason: Extensive deterioration 
Bldg. CB562-7162 

Bo Wood 

Shelbyville Co: IL 62565- 
Landholding Agency: COE 
Property Number: 31200620011 
Status: Excess 

Reason: Extensive deterioration 
Bldg. CB562-7163 

Bo Wood 

Shelbyville Co: IL 62565— 
Landholding Agency: COE 
Property Number: 31200620012 
Status: Excess 

Reason: Extensive deterioration 
Bldg. CB562-7164 

Bo Wood 

Shelbyville Co: IL 62565— 


Landholding Agency: COE 
Property Number: 31200620013 
Status: Excess 

Reason: Extensive deterioration 
Bldg. CB562-7165 

Bo Wood 

Shelbyville Co: IL 62565— 
Landholding Agency: COE 
Property Number: 31200620014 
Status: Excess 

Reason: Extensive deterioration 
Bldg. CB562~7196 

Whitley Creek 

Shelbyville Co: IL 62565— 
Landholding Agency: COE 
Property Number: 31200620015 
Status: Excess 

Reason: Extensive deterioration 
Bldg. CB562—7197 

Whitley Creek 

Shelbyville Co: IL 62565— 
Landholding Agency: COE 
Property Number: 31200620016 
Status: Excess 

Reason: Extensive deterioration 
Bldg. CB562-7199 

Whitley Creek 

Shelbyville Co: IL 62565— 
Landholding Agency: COE 
Property Number: 31200620017 
Status: Excess 

Reason: Extensive deterioration 


Bldg. CB562-7200 


Whitley Creek 
Shelbyville Co: IL .62565— 
Landholding Agency: COE 
Property Number: 31200620018 
Status: Excess 
Reason: Extensive deterioration 
Bldg. CB562-9042 

Whitley Creek 

Shelbyville Co: IL 62565— 
Landholding Agency: COE 
Property Number: 31200620019 
Status: Excess _ 

Reason: Extensive deterioration 
Bldg. CB639-7876 

Rend Lake 

Benton Co: IL 62812- 
Landholding Agency: COE 
Property Number: 31200620020 
Status: Excess 

Reason: Extensive deterioration 
Fee Booth > 

Bo Wood Recreation Area 
Shelbyville Co: IL 62565— 
Landholding Agency: COE 
Property Number: 31200630008 
Status: Unutilized 

Reason: Extensive deterioration 
Bldg. 374A 

Argonne National Lab 

Argonne Co: DuPage IL 60439— 
Landholding Agency: Energy 
Property Number: 41200620008 
Status: Excess 

Reason: Secured Area 

4 Trailers 

FERMILAB 017, 024, 025, 069 
Batavia Co: Dupage IL 60510— 
Landholding Agency: Energy 
Property Number: 41200620009 
Status: Excess 

Reason: Extensive deterioration 
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Bldg. 42 

Naval Station 

Great Lakes Co: IL 60088-— 
Landholding Agency: Navy 
Property Number: 77200520055 
Status: Excess 

Reasons: Secured Area, Extensive 

deterioration 

Bldgs. 25 & 28 
-Naval Station 

Great Lakes Co: IL 60088- 
Landholding Agency: Navy 
Property Number: 77200530001 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 42 

Naval Station 

Great Lakes Co: IL 60088— 
Landholding Agency: Navy 
Property Number: 77200530014 
Status: Excess 

Reasons: Secured Area, Extensive 

deterioration 

Bldg. 2C 

Naval Station 

Great Lakes Co: IL 60088-2900 
Landholding Agency: Navy 
Property Number: 77200540005 
Status: Excess 

Reason: Secured Area 

Indiana 

Comfort Station 

Salamonie Lake 

Co: IN 46941-— 

Landholding Agency: COE 
Property Number: 31200540004 
Status: Unutilized 
Reason: Extensive deterioration 
Sewage Treatment Plant 
Mississinewa Lake 

Peru Co: IN 46970— 
Landholding Agency: COE 
Property Number: 31200540005 
Status: Unutilized 

Reason: Extensive deterioration 


Bldgs. 1871, 2636 

Naval Support Activity 

Crane Co: Martin IN 47522- 

Landholding Agency: Navy 

Property Number: 77200530015 

Status: Unutilized 

Reasons: Within 2000 ft. of flammable or 
explosive material, Secured Area, 
Extensive deterioration 

Bldg. 1820 

Naval Support Activity 

Crane Co: Martin IN 47522- . 

Landholding Agency: Navy 

Property Number: 77200540028 

Status: Unutilized 

Reason: Extensive deterioration 

Bldg. 2694 

Naval Support Activity 

Crane Co: Martin IN 47522- 

Landholding Agency: Navy 

Property Number: 77200540029 

Status: Unutilized 

Reason: Extensive deterioration 

Bldg. 2796 

Naval Support Activity 

Crane Co: Martin IN 47522- 

Landholding Agency: Navy 

Property Number: 77200620001 

Status: Unutilized 


Reasons: Within 2000 ft. of flammable or 
explosive material, Secured Area, 
Extensive deterioration 

Bldg. 21, VA Medical Center 

East 38th Street 

Marion Co: Grant IN 46952-— 

Landholding Agency: VA 

Property Number: 97199230001 

Status: Excess 

Reason: Extensive deterioration 

Bldg. 22, VA Medical Center. _ 

East 38th Street 

Marion Co: Grant IN 46952- 

Landholding Agency: VA 

Property Number: 97199230002 

Status: Excess © 

Reason: Extensive deterioration 

Bldg. 62, VA Medical Center 

East 38th Street 

Marion Co: Grant IN 46952- 

Landholding Agency: VA 

Property Number: 97199230003 

Status: Excess 

Reason: Extensive deterioration 

Iowa 

Treatment Plant 

South Fork Park 

Mystic Co: Appanoose IA 52574— 

Landholding Agency: COE 


_ Property Number: 31200220002 


Status: Excess 
Reason: Extensive deterioration 
Storage Bldg. 
Rathbun Project 
Moravia Co: Appanoose IA 52571-— 
Landholding Agency: COE 
Property Number: 31200330001 
Status: Excess 
Reason: Extensive deterioration 
Bldg. 
Island View Park 
Rathbun Project 
Centerville Po: Appanoose IA 52544— 
Landholding Agency: COE 
Property Number: 31200330002 
Status: Excess 
Reason: Extensive deterioration 
Tract 137 
Camp Dodge 
Johnston Co: Polk IA 50131-1902 
Landholding Agency: COE 
Property Number: 31200410001 
Status: Excess 
Reason: Extensive deterioration 
Rathbun 29369, 29368 
Island View park 
Centerville Co: Appanoose [A 52544- 
Landholding Agency: COE 
Property Number: 31200510003 
Status: Excess 
Reason: Extensive deterioration 
RTHBUN-79326 
Buck Creek Park 
Centerville Co: Appanoose IA 52544— 
Landholding Agency: COE 
Property Number: 31200520004 
Status: Excess 
Reason: Extensive deterioration 
Bldg. 
Buck Creek Park 
Centerville Co: Appanoose IA 52544— 
Landholding Agency: COE 
Property Number: 31200610001 
Status: Excess 


Reason: Extensive deterioration 
Kansas 
No. 01017 


_ Kanopolis Project 


Marquette Co: Ellsworth KS 67456- 
Landholding Agency: COE 
Property Number: 31200210001 
Status; Unutilized . 

Reason: Extensive deterioration 

No. 01020 

Kanopolis Project 

Marquette Co: Ellsworth KS 67456- 
Landholding Agency: COE 
Property Number: 31200210002 
Status: Unutilized 

Reason: Extensive deterioration 
No. 61001 

Kanopolis Project 


. Marquette Co: Ellsworth KS 67456— 


Landholding Agency: COE 
Property Number: 31200210003 
Status: Unutilized 
Reason: Extensive deterioration 
Bldg. #1 

Kanopolis Project 
Marquette Co: Ellsworth KS 67456- 
Landholding Agency: GOE 
Property Number: 31200220003 
Status: Excess 

Reason: Extensive deterioration 
Bldg. #2 

Kanopolis Project 

Marquette Co: Ellsworth KS 67456— 
Landholding Agency: COE 
Property Number: 31200220004 
Status: Excess 

Reason: Extensive deterioration 
Bldg. #4 

Kanopolis Project 

Marquette Co: Ellsworth KS 67456- 
Landholding Agency: COE 
Property Number: 31200220005 
Status: Excess 

Reason: Extensive deterioration 
Comfort Station 

Clinton Lake Project 

Lawrence Co: Douglas KS 66049— 
Landholding Agency: COE 
Property Number: 31200220006 
Status: Excess 

Reason: Extensive deterioration 
Privie 

Perry Lake 

Perry Co: Jefferson KS 66074— 
Landholding Agency: COE 
Property Number: 31200310004 
Status: Unutilized 

Reason: Extensive deterioration 
Shower 

Perry Lake 

Perry Co: Jefferson KS 66073- 
Landholding Agency: COE 
Property Number: 31200310005 
Status: Unutilized 

Reason: Extensive deterioration 
Tool Shed 

Perry Lake 

Perry Co: Jefferson KS 66073- 
Landholding Agency: COE 
Property Number: 31200310006 
Status: Unutilized 

Reason: Extensive deterioration 
Bldg. M37 
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Minooka Park 


Sylvan Grove Co: Russell KS 67481— 


Landholding Agency: COE 
Property Number: 31200320002 
Status: Excess 

Reason: Extensive deterioration 
Bldg. M38 

Minooka Park 


Sylvan Grove Co: Russell KS 67481- 


Landholding Agency: COE 
Property Number: 31200320003 
Status: Excess 

Reason: Extensive deterioration 
Bldg. L19 

Lucas Park 


Sylvan Grove Co: Russell KS 67481- 


Landholding Agency: COE 
Property Number: 31200320004 
Status: Unutilized 

Reason: Extensive deterioration 


. Bldgs. 


Tuttle Creek Lake 

Near Shelters #3 & #4 

Riley KS 66502- 

Landholding Agency: COE 
Property Number: 31200330003 
Status: Excess 

Reason: Extensive deterioration 
6 Bldgs. 

Cottonwood Point/Hillsboro Cove 
Marion Co: Coffey KS 66861-— 
Landholding Agency: COE 
Property Number: 31200340001 
Status: Excess 

Reason: Extensive deterioration 
20 Bldgs. 

Riverside 


Burlington Co: Coffey KS 66839-8911 


Landholding Agency: COE 
Property Number: 31200340002 
Status: Excess 

Reason: Extensive deterioration 
2 Bldgs. 

Canning Creek/Richey Cove 


Council Grove Co: Morris KS 66846-9322 


Landholding Agency: COE 
Property Number: 31200340003 
Status: Excess 

Reason: Extensive deterioration 
6 Bldgs. 

Santa Fe Trail/Outlet Channel 


Council Grove Co: Morris KS 66846— 


Landholding Agency: COE 
Property Number: 31200340004 
Status: Excess 

Reason: Extensive deterioration 
Residence 

Melvern Lake Project 

Melvern Co: Osage KS 66510- 
Landholding Agency: COE 
Property Number: 31200340005 
Status: Excess 

Reason: Extensive deterioration 
2 Bldgs. 

Management Park 

Vassar KS 66543- 

Landholding Agency: COE 
Property Number: 31200340006 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 

Hickory Campground 
Lawrence KS 66049— 
Landholding Agency: COE 


Property Number: 31200340007 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 

Rockhaven Park Area 

Lawrence KS 66049— 
Landholding Agency: COE 
Property Number: 31200340008 
Status: Excess 

Bldg. 

Overlook Park Area 
Lawrence KS 66049— 
Landholding Agency: COE 
Property Number: 31200340009 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 

Walnut Campground 

Lawrence KS 66049— 
Landholding Agency: COE 
Property Number: 31200340010 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 

Cedar Ridge Campground 
Lawrence KS 66049— 
Landholding Agency: COE 
Property Number: 31200340011 
Status: Excess _ 

Reason: Extensive deterioration 
Bldg. 

Woodridge Park Area 

Lawrence KS 66049— 
Landholding Agency: COE 
Property Number: 31200340012 
Status: Excess 

Reason: Extensive deterioration 
8 Bldgs. 

Tuttle Cove Park 

Manhattan Co: Riley KS 66502- 
Landholding Agency: COE 
Property Number: 31200410002 
Status: Unutilized 

Reason: Extensive deterioration 
2 Bldgs. 

Old Garrison Campground 
Pottawatomie KS— 
Landholding Agency: COE 
Property Number: 31200410003 
Status: Unutilized 

Reason: Extensive deterioration 
2 Bldgs. 

School Creek ORV Area 
Junction City KS 66441- 
Landholding Agency: COE 
Property Number: 31200410004 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 

Slough Creek Park 

Perry Co: Jefferson KS 66073— 
Landholding Agency: COE 
Property Number: 31200410005 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 

Spillway Boat Ramp 

Sylvan Grove Co: KS 67481-— 
Landholding Agency: COE 
Property Number: 31200430008 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 


Minooka Park Area 

Sylvan Grove Co: KS 67481— 
Landholding Agency: COE 
Property Number: 31200430009 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 

Lucas Park Area 

Sylvan Grove Co: KS 67481-— 
Landholding Agency: COE 
Property Number: 31200430010 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 

Sylvan Park Area 

Sylvan Grove Co: KS 67481— 
Landholding Agency: COE 
Property Number: 31200430011 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 

North Outlet Area 

Junction City Co: KS 66441- 
Landholding Agency: COE 
Property Number: 31200430012 
Status: Excess 

Reason: Extensive deterioration 
3 Vault Toilets 

West Rolling Hills 

Milford Lake 

Junction City Co: KS 66441- 
Landholding Agency: COE 
Property Number: 31200440003 
Status: Excess 


- Reason: Extensive deterioration 


Vault Toilet 


- East Rolling Hills 


Milford Lake 

Junction City Co: KS 66441- 
Landholding Agency: COE 
Property Number: 31200440004 
Status: Excess 

Reason: Extensive deterioration 


Bldgs. 25002, 35012 


Lucas Park 


Sylvan Grove Co: KS 67481- 
Landholding Agency: COE 
Property Number: 31200510004 
Status: Excess 

Reason: Extensive deterioration 
Bldgs. 25006, 25038 

Lucas Group Camp 

Sylvan Grove Co: KS 67481- 
Landholding Agency: COE 
Property Number: 31200510005 
Status: Excess 

Reason: Extensive deterioration 
Bldgs. L37, L38 

Lucas Park 

Sylvan Grove Co: KS 67481- 
Landholding Agency: COE 
Property Number: 31200520005 
Status: Excess 

Reason: Extensive deterioration 
2 Bldgs. 

Mann’s Cove PUA ~ 


Fall River Co: Greenwood KS 67047— 


Landholding Agency: COE 
Property Number: 31200530002 
Status: Excess 

Reason: Extensive deterioration 
16 Bldgs. 

Cottonwood Point 


Marion Co: KS 


52231 


52232 Federal Register/Vol. 71, No. 170/Friday, September 1, 2006/ Notices 


Landholding Agency: COE 
Property Number: 31200530003 
«Status: Excess 

Reason: Extensive deterioration 
3 Bldgs. 

Damsite PUA 


Fall River Co: Greenwood KS 67047-— 


Landholding Agency: COE 
Property Number: 31200530004 
Status: Excess 

Reason: Extensive deterioration 
2 Bldgs. 

Damsite PUA 


Fall River Co: Greenwood KS 6047— 


Landholding Agency: COE 
Property Number: 31200530005 
Status: Excess 
Reason: Extensive deterioration 
Bldgs. LO5, LO6 
Lucas Park Overlook 
Sylvan Grove Co: KS 67481- 
Landholding Agency: COE 
Property Number: 31200530006 
Status: Excess 
Reason: Extensive deterioration 
Bldg. 29442 
Admin. Area 
Perry Co: KS 66073-— 
Landholding Agency: COE 
‘Property Number: 31200610002 
Status: Excess 
Reason: Extensive deterioration 
Bldgs. 29475, 29476 
Thompsonville Park 
Perry Co: KS 66073-— 
Landholding Agency: COE 
Property Number: 31200610003 
Status: Excess 
Reason: Extensive deterioration 
Bldg. 39661 
Old Town Park 
Perry Co: KS 66073- 
Landholding Agency: COE 
Property Number: 31200610004 
Status: Excess 
Reason: Extensive deterioration 


Bldg. 29455 

Rock Creek Park 

Perry Co: KS 66073- 
Landholding Agency: COE 
Property Number: 31200610005 
Status: Excess 


Reason: Extensive deterioration 


Bldg. 29415 

Longview Park 

Perry Co: KS 66073- 
Landholding Agency: COE 
Property Number: 31200610006 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 29464 

Slough Creek Park 

Perry Co: KS 66073- 
Landholding Agency: COE 
Property Number: 31200610007 
Status: Excess 

Reason: Extensive deterioration 
Bldgs. 35015, 35011 

Minooka Park 

Sylvan Grove Co: KS 67481- 
Landholding Agency: COE 
Property Number: 31200620021 
Status: Excess 

Reason: Extensive deterioration 


Bldgs. 

Canning Creek tote 

Council Grove Co: Morris KS 66846- 
Landholding Agency: COE 
Property Number: 31200620022 
Status: Excess 

Reason: Extensive deterioration 
4 Bldgs. 

East Rolling Hills Park 

Junction City Co: KS 66441- 
Landholding Agency: COE 
Property Number: 31200630009 
Status: Unutilized 

Reason: Extensive deterioration 
Kentucky 

Spring House 

Kentucky River Lock and Dam No. 1 
Highway 320 : 
Carrollton Co: Carroll KY 41008- 
Landholding Agency: COE 
Property Number: 21199040416 
Status: Unutilized 

Reason: Spring House 


6-Room Dwelling 

Green River Lock and Dam No. 3 

Rochester Co: Butler KY 42273- 

Location: Off State Hwy 369, which runs off 
of Western Ky. Parkway. 

Landholding Agency: COE 

Property Number: 31199120010 

Status: Unutilized 

Reason: Floodway 

2-Car Garage 

Green River Lock and Dam No. 3 

Rochester Co: Butler KY 42273-— 

Location: Off State Hwy 369, which runs off 
of Western Ky. Parkway 

Landholding Agency: COE 

Property Number: 31199120011 

Status: Unutilized 

Reason: Floodway 

Office and Warehouse 

Green River Lock and Dam No. 3 

Rochester Co: Butler KY 42273- 

Location: Off State Hwy 369, which runs off 
of Western Ky. Parkway 

Landholding Agency: COE 

Property Number: 31199120012 

Status: Unutilized 

Reason: Floodway 

2 Pit Toilets 

Green River Lock and Dam No. 3 

Rochester Co: Butler, KY 42273- 

Landholding Agency: COE 

Property Number: 31199120013 

Status: Unutilized 

Reason: Floodway 

Tract 1379 

Barkley Lake & Dam 

Eddyville Co: Lyon KY 42038- 

Landholding Agency: COE 

Property Number: 31200420001 © 

Status: Unutilized 

Reason: Landlocked 

Tract 4300 

Barkley Lake & Dam 

Cadiz Co: Trigg KY 42211- 

Landholding Agency: COE 

Property Number: 31200420002 

Status: Unutilized 

Reason: Floodway 

Tracts 317, 318, 319 

Barkley Lake & Dam 

Grand Rivers Co: Lyon KY 42045- 


Landholding Agency: COE 

Property Number: 31200420003 

Status: Unutilized 

Reason: Floodway 

Comfort Station 

Holmes Bend Access 

Green River Lake 

Adair Co: KY 

Landholding Agency: COE 

Property Number: 31200440005 

Status: Excess 

Reason: Extensive deterioration 

Steel Structure 

Mcalpine Locks & Dam 

Louisville Co: KY 40212- 

Landholding Agency: COE 

Property Number: 31200440006 

Status: Excess 

Reasons: Within 2000 ft. of flammable or 
explosive material, Floodway 

Comfort Station 

Mcalpine Locks & Dam 

Louisville Co: KY 40212- 

Landholding Agency: COE 

Property Number: 31200440007 

Status: Excess 

Reasons: Within 2000 ft. of flammable or 
explosive material, Floodway 

Shelter 

Mcalpine Locks & Dam 

Louisville Co: KY 40212- 

Landholding Agency: COE 

Property Number: 31200440008 

Status: Excess 

Reasons: Within 2000 ft. of flammable or 
explosive material, Floodway 

Parking Lot 

Mcalpine Locks & Dam 

Louisville Co: KY 40212- 

Landholding Agency: COE 

Property Number: 31200440009 

Status: Excess 

Reasons: Within 2000 ft. of flammable or 
explosive material, Floodway = 

Sewage Treatment Plant 

Holmes Bend Recreation 

Campbellsville Co: KY 42718-9805 

Landholding Agency: COE 

Property Number: 31200510006 

Status: Unutilized 

Reason: Extensive deterioration 

Loading Docks 

Nolin Lake 

Bee Spring Co: KY 42007— 

Landholding Agency: COE 

Property Number: 31200540006 

Status: Unutilized 

Reason: Extensive deterioration 

Maryland 

Bldg. 84NS 

Naval Support Activity 

Annapolis Co: Anne Arundel MD 21402- 

Landholding Agency: Navy 

Property Number: 77200610038 

Status: Unutilized 

Reasons: Within 2000 ft. of flammable or 
explosive material, Floodway 

Massachusetts 

Westview Street Wells 

Lexington MA 02173- 

Landholding Agency: VA 

Property Number: 97199920001 

Status: Unutilized 
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Reason: Extensive deterioration 

Michigan 

Admin. Bldg. 

Station Saginaw River 

Essexville Co: Bay MI 48732- 

Landholding Agency: Coast Guard 

Property Number: 88200510001 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

Mississippi 

Bldg. 9 

Construction Battalion Center 

Gulfport Co: MS 

Landholding Agency: Navy 

Property Number: 77200610039 


Status: Unutilized 


Reasons: Secured Area, Extensive 
deterioration 

Bldgs. 22, 27, 41 

Construction Battalion Center 

Gulfport Co: MS 

Landholding Agency: Navy 

Property Number: 77200610040 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

Bldgs. 108, 181, 183 

Construction Battalion Center 

Gulfport Co: MS 

Landholding Agency: Navy 

Property Number: 77200610041 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

Bldg. 201 

Construction Battalion Center 

Gulfport Co: MS 

Landholding Agency: Navy 

Property Number: 77200610042 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

Bldgs. 270, 270A1, 270A2 

Construction Battalion Center 

Gulfport Co: MS 

Landholding Agency: Navy 

Property Number: 77200610043 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

Bldgs. 375, 420 

Construction Battalion Center 

Gulfport Co: MS 

Landholding Agency: Navy 

Property Number: 77200610044 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

Bldg. 6, Boiler Plant 

Biloxi VA Medical Center 

Gulfport Co: Harrison MS 39531 

Landholding Agency: VA 

Property Number: 97199410001 

Status: Unutilized 

Reason: Floodway 

Bldg. 67 

Biloxi VA Medical Center 

Gulfport Co: Harrison MS 39531- 

Landholding Agency: 

Property Number: 97199410008 

Status: Unutilized 

Reason: Extensive deterioration 


Bldg. 68 

Biloxi VA Medical Center 
Gulfport Co: Harrison MS 39531- 
Landholding Agency: VA 
Property Number: 97199410009 
Status: Unutilized 

Reason: Extensive deterioration 
Missouri 

Rec Office 

Harry S. Truman Dam & Reservoir 
Osceola Co: St. Clair MO 64776— 
Landholding Agency: COE 
Property Number: 31200110001 
Status: Unutilized 

Reason: Extensive deterioration 
Privy/Nemo Park 

Pomme de Terre Lake 
Hermitage MO 65668— 
Landholding Agency: COE ~ 
Property Number: 31200120001 
Status: Excess 

Reason: Extensive deterioration 
Privy No. 1/Bolivar Park 
Pomme de Terre Lake 
Hermitage MO 65668— 
Landholding Agency: COE 
Property Number: 31200120002 
Status: Excess 

Reason: Extensive deterioration 
Privy No. 2/Bolivar Park 
Pomme de Terre Lake 
Hermitage MO 65668— 
Landholding Agency: COE 
Property Number: 31200120003 
Status: Excess 
Reason: Extensive deterioration 
#07004, 60006, 60007 

Crabtree Cove/Stockton Area 
Stockton MO 65785— 
Landholding Agency: COE 
Property Number: 31200220007 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 

Old Mill Park Area 

Stockton MO 65785— 
Landholding Agency: COE 
Property Number: 31200310007 
Status: Excess 
Reason: Extensive deterioration 
Stockton Lake Proj. Ofc. 
Stockton Co: Cedar MO 65785— 
Landholding Agency: COE 
Property Number: 31200330004 
Status: Unutilized 

Reason: Extensive deterioration 
House 

Tract 1105 

Thurnau Mitigation Site 

Craig Co: Holt MO 64437— 
Landholding Agency: COE 
Property Number: 31200420005 
Status: Unutilized 

Reason: Extensive deterioration 
30x36 Barn 

Tract 1105 

Thurnau Mitigation Site 

Craig Co: Holt MO 64437-— 
Landholding Agency: COE 
Property Number: 31200420006 
Status: Unutilized . 
Reason: Extensive deterioration 
30x26 Barn 

Tract 1105 


Thurnau Mitigation Site 

Craig Co: Holt MO 64437— 
Landholding Agency: COE 
Property Number: 31200420007 
Status: Unutilized 

Reason: Extensive deterioration 
30x10 Shed 

Tract 1105 

Thurnau Mitigation Site 

Craig Co: Holt MO 64437— 
Landholding Agency: COE 
Property Number: 31200420008 
Status: Unutilized 

Reason: Extensive deterioration 
30x26 Shed 

Tract 1105 

Thurnau Mitigation Site 

Craig Co: Holt MO 64437— 
Landholding Agency: COE 
Property Number: 31200420009 
Status: Unutilized 

Reason: Extensive deterioration 
9x9 Shed 

Tract 1105 

Thurnau Mitigation Site 

Craig Co: Holt MO 64437— 
Landholding Agency: COE 
Property Number: 31200420010 
Status: Unutilized 

Reason: Extensive deterioration 
Tract 1111 

Thurnau Mitigation Site 

Craig Co: Holt MO 64437— 
Landholding Agency: COE 
Property Number: 31200420011 
Status: Excess 

Reason: Extensive deterioration 
Shower 

Pomme de Terre Lake 
Hermitage Co: Polk MO 65668- 
Landholding Agency: COE 
Property Number: 31200420012 
Status: Unutilized 

Reason: Extensive deterioration 
11 Bldgs. 

Warsaw Co: MO 65355-— 


Location: Fairfield, Tally Bend, Cooper 


Creek, Shawnee Bend 
Landholding Agency: COE 
Property Number: 31200430013 
Status: Excess 
Reason: Extensive deterioration 
2 Storage Bldgs. 

District Service Base 

St. Louis Co: MO 

Landholding Agency: COE 
Property Number: 31200430014 
Status: Excess 

Reason: Extensive deterioration 
Privy 

Pomme de Terre Lake 
Wheatland Co: Hickory MO 
Landholding Agency: COE 
Property Number: 31200440010 
Status: Underutilized 

Reason: Floodway 

Vault Toilet 

Ruark Bluff 

Stockton Co: MO - 
Landholding Agency: COE 
Property Number: 31200440011 
Status: Excess 

Reason: Extensive deterioration 


Comfort Station 
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Overlook Area 

Stockton Co: MO 

Landholding Agency: COE 
Property Number: 31200440012 
Status: Excess 

Reason: Extensive deterioration 


Maintenance Building 
Missouri River Area 
Napoleon Co: Lafayette, MO 64074— 
Landholding Agency: COE 
Property Number: 31200510007 
Status: Excess 
Reason: Floodway 
Bldg. 34001 
Orleans Trail Park 
Stockton Co: MO 65785-— 
Landholding Agency: COE 
Property Number: 31200510008 
Status: Excess 
Reason: Extensive deterioration 
Bldgs. 34016, 34017 
_ Orleans Trail Park 

Stockton Co: MO 65785— 
Landholding Agency: COE 
Property Number: 31200510009 
Status: Excess 
Reason: Extensive deterioration 
Bldg. 
Pomme de Terre Lake 
Hermitage Co: MO 65668- 
Landholding Agency: COE 
Property Number: 31200610008 
Status: Unutilized 
Reason: Extensive deterioration 
Bldgs. 43841, 43919 
Clearwater Project 
Piedmont Co: MO 63957-— 
Landholding Agency: COE 
Property Number: 31200630010 
Status: Unutilized 
Reason: Extensive detgrioration 
Bldg. 3 : 
VA Medical Center 
Jefferson Barracks Division 
St. Louis MO 63125- 
Landholding Agency: VA 
Property Number: 97200340001 
Status: Underutilized 
Reason: Secured Area 
Bldg. 4 
VA Medical Center 
Jefferson Barracks Division 
St. Louis MO 
Landholding Agency: VA 
Property Number: 97200340002 
Status: Underutilized 
Reason: Secured Area 
Bldg. 27 
VA Medical Center 
Jefferson Barracks Division 
St. Louis MO 63125- 
Landholding Agency: VA 
Property Number: 97200340003 
Status: Underutilized 
Reason: Secured Area 
Bldg. 28 
VA Medical Center 
Jefferson Barracks Division 
St. Louis MO 63125-— 
Landholding Agency: VA 
Property Number: 97200340004 
Status: Underutilized 
Reason: Secured Area 


Bldg. 29 


VA Medical Center |»; 
Jefferson Barracks Division 

St. Louis MO 63125- 
Landholding Agency: VA 
Property Number: 97200340005 
Status: Underutilized 

Reason: Secured Area 

Bldg. 50 

VA Medical Center 

Jefferson Barracks Division 

St. Louis MO 63125- 
Landholding Agency: VA ~ 
Property Number: 97200340006 
Status: Underutilized 

Reason: Secured Area 


Montana 


Bldg. 

Tiber Dam 

Chester Co: Liberty, MT 59522- 
Landholding Agency: Interior 
Property Number: 61200410005 
Status: Excess 

Reason: Extensive deterioration 


Nebraska 


Vault Toilets 

Harlan County Project 
Republican, NE 68971— 
Landholding Agency: COE 
Property Number: 31200210006 
Status: Unutilized 

Reason: Extensive deterioration 
Patterson Treatment Plant 
Harlan County Project 
Republican NE 68971-— 
Landholding Agency: COE 
Property Number: 31200210007 
Status: Unutilized 

Reason: Extensive deterioration 


#30004 

Harlan County Project 
Republican Co: Harlan NE 68971- 
Landholding Agency: COE 
Property Number: 31200220008 
Status: Unutilized 

Reason: Extensive deterioration 
#3005, 3006 

Harlan County Project 
Republican Co: Harlan NE 68971- 
Landholding Agency: COE 
Property Number: 31200220009 
Status: Unutilized 

Reason: Extensive deterioration 
Bldgs. 70001, 70002 

South Outlet Park 

Republican City Co: NE 
Landholding Agency: COE 
Property Number: 31200510010 
Status: Excess : 

Reason: Extensive deterioration 
Bldgs. 40002, 40003, 40006 
Harlan County Lake 
Republican City Co: NE 68971- 
Landholding Agency: COE 
Property Number: 31200610009 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 40020 

Harlan County Lake 

Republican City Co: NE 68971-— 
Landholding Agency: COE 
Property Number: 31200610010 
Status: Excess 

Reason: Extensive deterioration 


4 Bldgs. 

43004, 43007, 43008, 43009 

Republican City Co: NE 68971- 

Landholding Agency: COE 

Property Number: 31200610011 

Status: Excess 2 

Reason: Extensive deterioration 

6 Bldgs. 

Harlan County Lake 

Republican City Co: NE 68971- . 

Location: 50003, 50004, 50005, 50006, 50007, 
50008 

Landholding Agency: COE 

Property Number: 31200610012 

Status: Excess 

Reason: Extensive deterioration 


Nevada 

28 Facilities 

Nevada Test Site f 

Mercury Co: Nye NV 89023- 

Landholding Agency: Energy 

Property Number: 41200310018 

Status: Excess 

Reasons: Contamination, Secured Area 

31 Bldgs./Facilities 

Nellis AFB 

Tonopah Test Range 

Tonopah Co: Nye NV 89049— 

Landholding Agency: Energy - 

Property Number: 41200330003 

Status: Unutilized 

Reason: Secured Area 

42 Bldgs. 

Nellis Air Force Base 

Tonopah Co: Nye NV 89049- 

Location: 49-01, NM104, NM105, 03-35A-H, 
03-35J—N, 03-36A-C, 03-36E-H, 
03-36J—N, 03-36R, 03-37, 15036, 03-44A— 
D, 03-46, 03-47, 03-49, 03-88, 03-89, 03-— 


90 
Landholding Agency: Energy 
Property Number: 41200410029 
Status: Unutilized 
Reason: Secured Area 


241 Bldgs. 

Tonopah Test Range 

Tonopah Co: Nye NV 89049- 

Landholding Agency: Energy 

Property Number: 41200440036 

Status: Excess 

Reasons: Within 2000 ft. of flammable or 
explosive material, Secured Area 

10 Bldgs. 

Nevada Test Site 

Mercury Co: Nye NV 89023-— 

Landholding Agency: Energy 

Property Number: 41200610003 

Status: Excess 

Reason: Secured Area 


3 Bldgs. 

Nevada Test Site 

23-790, O6—CP50, 26-2107 

Mercury Co: Nye NV 89023-— 
Landholding Agency: Navy 

Property Number: 77200510025 
Status: Excess 

Reasons: Contamination, Secured Area 


New Mexico 


Bldgs. 9252, 9268 
Kirtland Air Force Base 


- Albuquerque Co: Bernalillo NM 87185- 


Landholding Agency: Energy - 
Property Number: 41199430002 
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Status: Unutilized 

Reason: Extensive deterioration 

Tech Area II 

Kirtland Air Force Base 

Albuquerque Co: Bernalillo NM 87105- 

Landholding Agency: Energy 

Property Number: 41199630004 

Status: Unutilized 

Reasons: Within 2000 ft. of flammable or 
explosive material, Secured Area, 
Extensive deterioration 

Bldg. 26, TA-33 

Los Alamos National Laboratory 

Los Alamos NM 87545-— 

Landholding Agency: Energy 

Property Number: 41199810004 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

Bldg. 2, TA-21 

Los Alamos National Laboratory 

Los Alamos NM 87545-— 

Landholding Agency: Energy 

Property Number: 41199810008 

Status: Underutilized 

Reason: Secured Area 

Bldg. 5, TA-21 

Los Alamos National Laboratory 

Los Alamos NM 87545- 

Landholding Agency: Energy 

Property Number: 41199810011 

Status: Unutilized 

Reason: Secured Area 

Bldg. 21, TA—21 

Los Alamos National Laboratory 

Los Alamos NM 87545— 

Landholding Agency: Energy 

Property Number: 41199810012 

Status: Unutilized 

Reason: Secured Area 

Bldg. 116, TA-21 

Los Alamos National Laboratory 

Los Alamos NM 87545-— 

Landholding Agency: Energy 

Property Number: 41199810013 

Status: Unutilized 

Reason: Secured Area 


“Bldg. 228, TA-21 


Los Alamos National Laboratory 

Los Alamos NM 87545- 

Landholding Agency: Energy 

Property Number: 41199810015 

Status: Unutilized 

Reason: Secured Area 

Bldg. 286, TA-21 

Los Alamos National Laboratory 

Los Alamos NM 87545- 

Landholding Agency: Energy 

Property Number: 41199810016 

Status: Unutilized_ 

Reason: Secured Area 

Bldg. 516, TA-16 

Los Alamos National Laboratory 

Los Alamos NM 87545— 

Landholding Agency: Energy 

Property Number: 41199810021 

Status: Unutilized 

Reasons: Within 2000 ft. of flammable or 
explosive material, Secured Area, 
Extensive deterioration 


“Bldg. 517, TA-16 


Los Alamos National Laboratory 
Los Alamos NM 87545— 
Landholding Agency: Energy 


Property Number: 41199810022 
Status: Unutilized 


Reasons: Within 2000 ft. of flammable or 
explosive material, Secured Area, 


Extensive deterioration 
Bldg. 31 
Los Alamos National Lab = 
Los Alamos NM 87545— 
Landholding Agency: Energy 
Property Number: 41199930003 
Status: Unutilized 
Reasons: Secured Area, Extensive 
deterioration 
Bldg. 21, TA-2 
Los Alamos National Lab 
Los Alamos NM 87545— 
Landholding Agency: Energy 
Property Number: 41199940001 
Status: Unutilized 
Reason: Secured Area 
Bldg. 38, TA-—14 
Los Alamos National Lab 
Los Alamos NM 87545— 
Landholding Agency: Energy 
Property Number: 41199940004 
Status: Unutilized 
Reasons: Secured Area, Extensive 
deterioration 
Bldg. 8, TA—15 
Los Alamos National Lab 
Los Alamos NM 87545— 
Landholding Agency: Energy 
Property Number: 41199940005 
Status: Unutilized 
Reasons: Secured Area, Extensive 
deterioration 
Bldg. 9, TA—15 
Los Alamos National Lab 
Los Alamos NM 87545— 
Landholding Agency: Energy 
Property Number: 41199940006 


‘Status: Unutilized 


Reason: Secured Area 

Bldg. 22, TA-15 

Los Alamos National Lab 

Los Alamos NM 87545— 
Landholding Agency: Energy 
Property Number: 41199940007 
Status: Unutilized ~ 

Reason: Secured Area 

Bldg. 141, TA-15 

Los Alamos National Lab 

Los Alamos NM 87545— 
Landholding Agency: Energy 
Property Number: 41199940008 
Status: Unutilized 

Reason: Secured Area 

Bldg. 44, TA-15 

Los Alamos National Lab 

Los Alamos NM 87545— 
Landholding Agency: Energy 
Property Number: 41199940009 
Status: Unutilized 

Reason: Secured Area 

Bldg. 2, TA-18 

Los Alamos National Lab 

Los Alamos NM 87545-— 
Landholding Agency: Energy 
Property Number: 41199940010 
Status: Unutilized 


. Reasons: Secured Area, Extensive 


deterioration 


Bldg. 5, TA-18 
Los Alamos National Lab 


Los Alamos NM 87545— 

Landholding Agency: Energy 

Property Number: 41199940011 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

Bldg. 186, TA-18 

Los Alamos National Lab 

Los Alamos NM 87545-— 

Landholding Agency: Energy 

Property Number: 41199940012 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

Bldg. 188, TA-18 

Los Alamos National Lab 

Los Alamos NM 87545— 

Landholding Agency: Energy 

Property Number: 41199940013 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

Bldg. 44, TA-36 

Los Alamos National Lab 

Los Alamos NM 87545— 

Landholding Agency: Energy 

Property Number: 41199940015 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

Bldg. 45, TA-36 

Los Alamos National Lab 

Los Alamos NM 87545— 

Landholding Agency: Energy 

Property Number: 41199940016 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

Bldg. 19, TA-40 

Los Alamos National Lab 

Los Alamos NM 87545-— 

Landholding Agency: Energy 

Property Number: 41199940017 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

Bldg. 43, TA-40 

Los Alamos National Lab 

Los Alamos NM 87545— 

Landholding Agency: Energy 

Property Number: 41199940018 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

Bldg. 258, TA-46 

Los Alamos National Lab 

Los Alamos NM 87545-— 

Landholding Agency: Energy 

Property Number: 41199940019 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

TA-3, Bldg. 208 

Los Alamos National Lab 

Los Alamos NM 87545— 

Landholding Agency: Energy 

Property Number: 41200010010 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

TA-6, Bldg. 1 

Los Alamos National Lab 

Los Alamos NM 87545— 

Landholding Agency: Energy 
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Property Number: 41200010011 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

TA-6, Bldg. 2 

Los Alamos National Lab 

Los Alamos NM 87545-— 

Landholding Agency: Energy 

Property Number: 41200010012 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

TA-6, Bldg. 3 

Los Alamos National Lab 

Los Alamos NM 87545-— 

Landholding Agency: Energy 

Property Number: 41200010013 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

TA-6, Bldg. 5 

Los Alamos National Lab 

Los Alamos NM 87545-— 

Landholding Agency: Energy 

Property Number: 41200010014 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

TA-6, Bldg. 6 

Los Alamos National Lab 

Los Alamos NM 87545-— 

Landholding Agency: Energy 

Property Number: 41200010015 

Status: Unutilized 

Reason: Secured Area 

TA-6, Bldg. 7 

Los Alamos National Lab 

Los Alamos NM 87545-— 

Landholding Agency: Energy 

Property Number: 41200010016 

Status: Unutilized 

Reason: Secured Area 

TA-6, Bldg. 8 

Los Alamos National Lab 

Los Alamos NM 87545— 

Landholding Agency: Energy 

Property Number: 41200010017 

Status: Unutilized 


Reasons: Secured Area, Extensive . 


deterioration 
TA-6, Bldg. 9 
Los Alamos National Lab 
Los Alamos NM 87545-— 
Landholding Agency: Energy 
Property Number: 41200010018 
Status: Unutilized 
Reason: Secured Area 
TA-14, Bldg. 5 
Los Alamos National Lab 
Los Alamos NM 87545— 
Landholding Agency: Energy ~ 
Property Number: 
Status: Unutilized 
Reason: Secured Area 
TA-21, Bldg. 150 
’ Los Alamos National Lab 
Los Alamos NM 87545- 
Landholding Agency: Energy 
* Property Number: 41200010020 
Status: Unutilized 
Reason: Secured Area 
Bldg. 149, TA-21 
Los Alamos National Lab 
Los Alamos NM 87545- 


Landholding Agency: Energy 
Property Number: 41200010024 
Status: Unutilized 

Reason: Secured Area 

Bldg. 312, TA-21 

Los Alamos National Lab 

Los Alamos NM-87545-— 
Landholding Agency: Energy 
Property Number: 41200010025 
Status: Unutilized 

Reason: Secured Area 

Bldg. 313, TA-21 

Los Alamos National Lab 

Los Alamos NM 87545-— 
Landholding Agency: Energy 
Property Number: 41200010026 
Status: Unutilized 

Reason: Secured Area 


Bldg. 314, TA-21 


Los Alamos National Lab 

Los Alamos NM 87545-— 

Landholding Agency: Energy 

Property Number: 41200010027 

Status: Unutilized 

Reason: Secured Area _ 

Bldg. 315, TA-21 

Los Alamos National Lab 

Los Alamos NM 87545-— 

Landholding Agency: Energy 

Property Number: 41200010028 

Status: Unutilized 

Reason: Secured Area 

Bldg. 1, TA-8 

Los Alamos National Lab 

Los Alamos NM 87545—_ 

Landholding Agency: Energy 

Property Number: 41200010029 

Status: Unutilized 

Reason: Secured Area 

Bldg. 2, TA-8 j 

Los Alamos National Lab 

Los Alamos NM 87545-— 

Landholding Agency: Energy 

Property Number: 41200010030 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

Bldg. 3, TA-8 

Los Alamos National Lab 

Los Alamos NM 87545— 

Landholding Agency: Energy 

Property Number: 41200020001 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

Bldg. 51, TA-9 

Los Alamos National Lab 

Los Alamos NM 87545-— 

Landholding Agency: Energy 


Property Number: 41200020002 ; 


Status: Unutilized 

Reason: Secured Area 

Bldg. 30, TA-14 

Los Alamos National Lab 

Los Alamos NM 87545— 
Landholding Agency: Energy 
Property Number: 41200020003 
Status: Unutilized 

Reason: Secured Area 

Bldg. 16, TA-3 

Los.Alamos National Lab 

Los Alamos NM 87545-— 
Landholding Agency: Energy 
Property Number: 41200020009 


Status: Unutilized 

Reason: Secured Area 

Bldg. 339, TA-16 

Los Alamos National Lab 

Los Alamos NM 87545-— 
Landholding Agency: Energy 
Property Number: 41200020010 
Status: Unutilized 

Reason: Secured Area 

Bldg. 340, TA-16 

Los Alamos National Lab 

Los Alamos NM 87545-— 
Landholding Agency: Energy 
Property Number: 41200020011 
Status: Unutilized 

Reason: Secured Area 


Bldg. 341, TA-16 


Los Alamos National Lab 

Los Alamos NM 87545- 
Landholding Agency: Energy 
Property Number: 41200020012 
Status: Unutilized 

Reason: Secured Area 

Bldg. 342, TA-16 

Los Alamos National Lab 

Los Alamos NM 87545-— 
Landholding Agency: Energy 
Property Number: 41200020013 
Status: Unutilized 

Reason: Secured Area 

Bldg. 343, TA-16 

Los Alamos National Lab 

Los Alamos NM 87545-— 


Landholding Agency: Energy 


Property Number: 41200020014 

Status: Unutilized 

Reason: Secured Area 

Bldg. 345, TA-16 

Los Alamos National Lab 

Los Alamos NM 87545-— 

Landholding Agency: Energy 

Property Number: 41200020015 

Status: Unutilized 

Reason: Secured Area 

Bldg. 48, TA-55 

Los Alamos National Lab 

Los Alamos NM 87545- 

Landholding Agency: Energy 

Property Number: 41200020017 

Status: Unutilized 

Reason: Secured Area 

Bldg. 125, TA—55 

Los Alamos National Lab 

Los Alamos NM 87545-— 

Landholding Agency: Energy 

Property Number: 41200020018 

Status: Unutilized 

Reason: Secured Area 

Bldg. 162, TA-55 

Los Alamos National Lab 

Los Alamos NM 87545— 

Landholding Agency: Energy 

Property Number: 41200020019 

Status: Unutilized 

Reason: Secured Area 

Bldg. 22, TA-33 

Los Alamos National Lab 

Los Alamos NM 87545- 

Landholding Agency: Energy 

Property Number: 41200020022 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 


Bldg. 23, TA-49 


lli 
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Los Alamos National Lab 

Los Alamos NM 87545-. 
Landholding Agency: Energy 
Property Number: 41200020023 
Status: Unutilized 

Reason: Secured Area. 

Bldg. 37, TA-53 

Los Alamos National Lab 

Los Alamos NM 87545— 
Landholding Agency: Energy 
Property Number: 41200020024 
Status: Unutilized 

Reason: Secured Area 

Bldg. 121, TA-49 

Los Alamos National Lab 

Los Alamos NM 87545— 
Landholding Agency: Energy 
Property Number: 41200020025 
Status: Unutilized 

Reason: Secured Area 

5 Bldgs. 

Kirtland AFB 

Sandia Natl Lab 

Albuquerque Co: Bernalillo NM 87185— 
Location: 9927, 9970, 6730, 6731, 6555 
Landholding Agency: Energy 
Property Number: 41200210014 
Status: Excess 

Reason: Extensive deterioration 
6 Bldgs. 

Kirtland AFB 

Sandia Natl] Lab 

Albuquerque Co: Bernalillo NM 87185— 
Location: 6725, 841, 884, 892, 893, 9800 
Landholding Agency: Energy 
Property Number: 41200210015 
Status: Excess 

Reason: Extensive deterioration 
TA-53, Bldg. 61 

Los Alamos National Lab 

Los Alamos NM 87545-— 
Landholding Agency: Energy 
Property Number: 41200220023 
Status: Unutilized 

Reason: Extensive deterioration 
TA-53, Bldg. 63 

Los Alamos National Lab 

Los Alamos NM 87545— 


_ Landholding Agency: Energy 


Property Number: 41200220024 
Status: Unutilized 

Reason: Extensive deterioration 
TA-53, Bldg. 65 

Los Alamos National Lab 

Los Alamos NM 87545-— 
Landholding Agency: Energy 
Property Number: 41200220025. 
Status: Unutilized 


_ Reason: Extensive deterioration 


Bldg. B117 

Kirtland Operations 

Albuquerque Co: Bernalillo NM 87117— 
Landholding Agency: Energy 

Property Number: 41200220032 

Status: Excess 

Reason: Extensive deterioration 

Bldg. B118 

Kirtland Operations 
Albuquerque Co: Bernalillo NM 87117- 
Landholding Agency: Energy 

Property Number: 41200220033 

Status: Excess 

Reason: Extensive deterioration 


Bldg. B119 


Kirtland Operations 

Albuquerque Co: Bernalillo NM 87117- 
Landholding Agency: Energy 

Property Number: 41200220034 
Status: Excess 

Reason: Extensive deterioration 

Bldg. 6721 

Kirtland AFB 

Albuquerque Co: Bernalillo NM 87185- 
Landholding Agency: Energy 

Property Number: 41200220042 
Status: Unutilized 

Reason: Extensive deterioration 

6 Bldgs. 

Kirtland Air Force Base 

#852, 874, 9939A, 6536, 6636, 833A _ 
Albuquerque NM 87185— 
Landholding Agency: Energy 

Property Number: 41200230001 
Status: Excess 

Reason: Secured Area 

Bldg. 805 

Kirtland Air Force Base 


Albuquerque Co: Bernalillo NM 87185— 


Landholding Agency: Energy 
Property Number: 41200240001 
Status: Unutilized 

Reason: Secured Area 

Bldg. 8898 

Kirtland Air Force Base 
Albuquerque Co: Bernalillo NM 87185— 
Landholding Agency: Energy 
Property Number: 41200240002 
Status: Unutilized 

Reason: Secured Area 

8 Bldgs., TA-16 

Los Alamos National Lab 

195, 220—226 

Los Alamos NM 87545— 
Landholding Agency: Energy 
Property Number: 41200240003 
Status: Unutilized 

Reason: Secured Area 

Bldg. 2, TA-11 

Los Alamos National Lab 

Los Alamos NM 87545— 
Landholding Agency: Energy 
Property Number: 41200240004 
Status: Unutilized 

Reason: Secured Area 

Bldg. 4, TA—41 

Los Alamos National Lab 

Los Alamos NM 87545— 
Landholding Agency: Energy 
Property Number: 41200240005 
Status: Unutilized 

Reason: Secured Area 

Bldg. 16, TA-41 

Los Alamos National Lab 

Los Alamos NM 87545— 
Landholding Agency: Energy 
Property Number: 41200240006 
Status: Unutilized 

Reason: Secured Area 

Bldg. 30, TA—41 

Los Alamos National Lab 

Los Alamos NM 87545— 
Landholding Agency: Energy 
Property Number: 41200240007 
Status: Unutilized 

Reason: Secured Area 

Bldg. 53, TA-41 

Los Alamos National Lab 

Los Alamos NM 87545— 


Landholding Agency: Energy 

Property Number: 41200240008 

Status: Unutilized 

Reason: Secured Area 

Bldg. 2, TA-33 

Los Alamos National Lab 

Los Alamos NM 87545- 

Landholding Agency: Energy 

Property Number: 41200310001 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

Bldgs. 228, 286, TA—21 

Los Alamos National Lab 

Los Alamos NM 87545-— 

Landholding Agency: Energy 

Property Number: 41200310002 

Status: Unutilized 

Reason: Secured Area 

Bldg. 116, TA-21 

Los Alamos National Lab 

Los Alamos NM 87545— 

Landholding Agency: Energy 

Property Number: 41200310003 

Status: Unutilized 

Reason: Secured Area 

Bldgs. 1, 2, 3, 4,5, TA-28 

Los Alamos National Lab 

Los Alamos NM 87545-— 

Landholding Agency: Energy 

Property Number: 41200310004 

Status: Unutilized 

Reason: Secured Area 

Bldgs. 447, 1483 

Los Alamos Nat] Laboratory 

Los Alamos NM 

Landholding Agency: Energy 

Property Number: 41200410002 

Status: Excess 

Reasons: Secured Area, Extensive 
deterioration 

Bldgs. 870C & 9830 

Kirtland AFB 

Albuquerque Co: Bernalillo NM 87185— 

Landholding Agency: Energy 

Property Number: 41200410037 

Status: Excess 

Reason: Secured Area 

Bldg. 99650 

Sandia National Laboratory 

Albuquerque Co: Bernalillo NM 87185- 

Landholding Agency: Energy 

Property Number: 41200510004 

Status: Unutilized 

Reason: Secured Area 


New York 


Warehouse 
Whitney Lake Project 


Whitney Point Co: Broome NY 13862-0706 


Landholding Agency: COE 
Property Number: 31199630007 
Status: Unutilized 

Reason: Extensive deterioration 
Bldgs. 0707A, 0707B 
Brookhaven National Lab 
Upton Co: Suffolk NY 11973-— 
Landholding Agency: Energy 
Property Number: 41200620001 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 0715 

Brookhaven National Lab 
Upton Co: Suffolk NY 11973- 
Landholding Agency: Energy 
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Property Number: 41200620002 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 0751 

Brookhaven National Lab 
Upton Co: Suffolk NY 11973- 
Landholding Agency: Energy 
Property Number: 41200620003 
Status: Excess 

Reason: Contamination 


Bldg. 0753 

Brookhaven National Lab 
Upton Co: Suffolk NY 11973- 
Landholding Agency: Energy 
Property Number: 41200620004 
Status: Excess 

Reason: Extensive deterioration 


Bldg. 0482 

Brookhaven Nat! Laboratory 
Upton Co: NY 11973- 
Landholding Agency: Energy 
Property Number: 41200620023 
Status: Unutilized 

Reason: Secured Area 

Bldg. 0649 

Brookhaven Nat] Laboratory 
Upton Co: NY 11973-— 
Landholding Agency: Energy 
Property Number: 41200620024 
Status: Unutilized 

Reason: Secured Area 


North Carolina 


Bldg. FAL-19090 

Falls Lake 

Raleigh Co: NC 

Landholding Agency: COE 
Property Number: 31200620023 
Status: Unutilized 

Reason: Extensive deterioration 
Preston Clark USARC 

1301 N. Memorial Dr. 
Greenville Co: Pitt NC 27834— 
Landholding Agency: COE 
Property Number: 31200620032 
Status: Unutilized 

Reason: Extensive deterioration 
Bidg. 216 

Tract 42-101 

Blowing Rock Co: Watauga NC 28605- 
Landholding Agency: Interior 
Property Number: 61200540001 
Status: Unutilized 

Reason: Extensive deterioration 
Bldg. 82 

Marine Corps Air Station 
Cherry Point Co: Craven NC 28533- 
Landholding Agency: Navy 
Property Number: 77200510009 
Status: Underutilized 

Reason: Secured Area 

Bldg. 4314 

Marine Corps Air Station 
Cherry Point Co: Craven NC 28533- 
Landholding Agency: Navy 
Property Number: 77200510010 
Status: Underutilized 

Reason: Secured Area 

Bidg. 124 

Marine Corps Air Station 
Cherry Point Co: Craven NC 28533— 
Landholding Agency: Navy 

- Property Number: 77200510023 
Status: Underutilized 

Reason: Secured Area 


Bldgs. 73, 95, 1018 

Marine Corps Air Station 
Cherry Point Co: NC 
Landholding Agency: Navy 
Property Number: 77200620003 
Status: Unutilized 

Reason: Secured Area 

Bldg. 499 

Marine Corps Air Station 
Cherry Point Co: NC 
Landholding Agency: Navy 
Property Number: 77200620038 
Status: Unutilized 

Reason: Secured Area 

Bldgs. 3177, 3885 

Marine Corps Air Station 
Cherry Point Co: NC 
Landholding Agency: Navy 
Property Number: 77200620039 
Status: Unutilized 

Reason: Sectired Area 

Bldg. 4473 

Marine Corps Air Station 
Cherry Point Co: NG 
Landholding Agency: Navy 
Property Number: 77200620040 
Status: Unutilized 

Reason: Secured Area 

Bldg. 4523 


- Marine Corps Air Station 


Cherry Point Co: NC 
Landholding Agency: Navy 
Property Number: 77200620041 
Status: Unutilized 

Reason: Secured Area 


RPFN 0S1 


Group Cape Hatteras 

Buxton Co: Dare NC 27902-— 

Landholding Agency: Coast Guard 

Property Number: 88200540001 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

RPFN 053 

Sector N.C. 

Atlantic Beach Co: Carteret NC 28512- 

Landholding Agency: Coast Guard 

Property Number: 88200540002 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

Equip. Bldg. 

Coast Guard Station 

11101 Station St. 

Emerald Isle Co: NC 

Landholding Agency: Coast Guard 

Property Number: 88200630001 

Status: Unutilized 

Reason: Secured Area 

Bldg. 9 

VA Medical Center 

1100 Tunnel Road 

Asheville Co: Buncombe NC 28805-— 

Landholding Agency: VA 

Property Number: 97199010008 

Status: Unutilized 

Reason: Extensive deterioration 


Ohio 


House 

C.J. Brown Lake 

Springfield Co: OH 
Landholding Agency: COE 
Property 31200620024 
Status: Unutilized 


Reason: Extensive deterioration 


Bldg. 105 

VA Medical Center 

Dayton Co: Montgomery OH 45428- 
Landholding Agency: VA 

Property Number: 97199920005 
Status: Unutilized 

Reason: Extensive deterioration 


Oklahoma 


Comfort Station 

LeFlore Landing PUA 

Sallisaw Co: LeFlore OK 74955-9445 
Landholding Agency: COE 

Property Number: 31200240008 
Status: Excess 

Reason: Extensive deterioration 
Comfort Station 

Braden Bend PUA 

Sallisaw Co: LeFlore OK 74955-9445 
Landholding Agency: COE 


Property Number: 31200240009 


Status: Excess 

Reason: Extensive deterioration 
Water Treatment Plant 

Salt Creek Cove 

Sawyer Co: Choctaw OK 74756-0099 
Landholding Agency: COE 

Property Number: 31200240010 
Status: Excess 

Reason: Extensive deterioration 
Water Treatment Plant 

Wilson Point 

Sawyer Co: Choctaw OK 74756-0099 
Landholding Agency: COE 

Property Number: 31200240011 
Status: Excess 

Reason: Extensive deterioration 

2 Comfort Stations 

Landing PUA/Juniper Point PUA 
Stigler Co: McIntosh OK 74462-9440 
Landholding Agency: COE 
Property Number: 31200240012 
Status: Excess 

Reason: Extensive deterioration 
Filter Plant/Pumphouse 

South PUA 

Stigler Co: McIntosh OK 74462-9440 
Landholding Agency: COE 

Property Number: 31200240013 
Status: Excess 

Reason: Extensive deterioration 
Filter Plant/Pumphouse 

North PUA 

Stigler Co: McIntosh OK 74462-9440 
Landholding Agency: COE 

Property Number: 31200240014 
Status: Excess 

Reason: Extensive deterioration 
Filter Plant/Pumphouse 

Juniper Point PUA 

Stigler Co: McIntosh OK 74462-9440 
Landholding Agency: COE 

Property Number: 31200240015 
Status: Excess 

Reason: Extensive deterioration 
Comfort Station’ 

Juniper Point PUA 

Stigler Co: McIntosh OK 74462-9440 
Landholding Agency: COE 

Property Number: 31200240016 
Status: Excess 

Reason: Extensive deterioration 
Comfort Station 
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Brooken Cove PUA 
Stigler Co: McIntosh OK 74462-9440 
Landholding Agency: COE 

Property Number: 31200240017 
Status: Excess 


Reason: Extensive deterioration 


2 Bldgs. 

Outlet Channel/Walker Creek 
Waurika OK 73573-0029 
Landholding Agency: COE 
Property Number: 31200340013 
Status: Excess 

Reason: Extensive deterioration 
2 Bldgs. 

Damsite South 

Stigler Co: McIntosh OK 74462-9440 
Landholding Agency: COE 
Property Number: 31200340014 
Status: Excess 

Reason: Extensive deterioration 
19 Bldgs. 

Kaw Lake 

Ponca City. OK 74601-9962 
Landholding Agency: COE 
Property Number: 31200340015 
Status: Excess 

Reason: Extensive deterioration 
30 Bldgs. 

Keystone Lake 

Sand Springs OK 74063-9338 
Landholding Agency: COE 
Property Number: 31200340016 
Status: Excess 

Reason: Extensive deterioration 
13 Bldgs. 

Oologah Lake 

Oologah OK 74053-0700 
Landholding Agency: COE 
Property Number: 31200340017 
Status: Excess 

Reason: Extensive deterioration 


_ 14 Bldgs. 


Pine Creek Lake 

Valliant OK 74764-9801 
Landholding Agency: COE 
Property Number: 31200340018 
Status: Excess : 
Reason: Extensive deterioration 
6 Bldgs. 

Sardis Lake 

Clayton OK 74536-9729 
Landholding Agency: COE 
Property Number: 31200340019 
Status: Excess 

Reason: Extensive 
24 Bldgs. 

Skiatook Lake 

Skiatook OK 74070-9803 
Landholding Agency: COE 
Property Number: 31200340020 
Status: Excess 

Reason: Extensive deterioration 
40 Bldgs. 

Eufaula Lake 

Stigler OK 74462-5135 
Landholding Agency: COE 
Property Number: 31200340021 
Status: Excess 

Reason: Extensive deterioration 
2 Bldgs. 

Holiday Cove 

Stigler OK 74462-5135 
Landholding Agency: COE 
Property Number: 31200340022 


Status: Excess 
Reason: Extensive deterioration 

18 Bldgs. 

Fort Gibson 

Ft. Gibson Co: Wagoner OK 74434-0370 
Landholding Agency: COE 

Property Number: 31200340023 

Status: Excess 

Reason: Extensive deterioration 

2 Bldgs. 

Fort Supply 

Ft. Supply Co: Woodward OK 73841-0248 
Landholding Agency: COE 

Property Number: 31200340024 

Status: Excess 

Reason: Extensive deterioration 

Game Bird House 

Fort Supply Lake 

Ft. Supply Co: Woodward OK 73841-0248 
Landholding Agency: COE 

Property Number: 31200340025 

Status: Excess 

Reason: Extensive deterioration 

11 Bldgs. 

Hugo Lake 

Sawyer OK 74756-0099 

Landholding Agency: COE 

Property Number: 31200340026 

Status: Excess 

Reason: Extensive deterioration 

5 Bldgs. 

Birch Cove/Twin Cove 

Skiatook OK 74070-9803 

Landholding Agency: COE 

Property Number: 31200340027 

Status: Excess 


_ Reason: Extensive deterioration. 


2 Bldgs. 

Fairview Group Camp 

Canton OK 73724-0069 
Landholding Agency: COE 
Property Number: 31200340028 
Status: Excess 


- Reason: Extensive deterioration 


2 Bldgs. 

Chouteau & D Bluff 

Gore Co: Wagoner OK 74935-9404 
Landholding Agency: COE 
Property Number: 31200340029 
Status: Excess 

Reason: Extensive deterioration 
2 Bldgs. 

Newt Graham L&D 

Gore OK 74935-9404 
Landholding Agency: COE 
Property Number: 31200340030 
Status: Excess 

Reason: Extensive deterioration 
6 Bldgs. 

Damsite/Fisherman’s Landing 
Sallisaw OK 74955-9445 
Landholding Agency: COE 
Property Number: 31200340031 
Status: Excess 

Reason: Extensive deterioration 
10 Bldgs. 

Webbers Falls Lake 

Gore OK 74435-5541 
Landholding Agency: COE 
Property Number: 31200340032 
Status: Excess 

Reason: Extensive deterioration 
14 Bldgs. 

Copan Lake 


Copan OK 74022-9762 
Landholding Agency: COE 
Property Number: 31200340033 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 

Lower Storage Yard 

Skiatook Co: Osage OK 74070— 
Landholding Agency: COE 
Property Number: 31200530007 
Status: Excess 

Reason: Extensive deterioration 
3 Bldgs. 

Birch Cove PUA 
Skiatook Co: Osage OK 74070- 
Landholding Agency: COE 
Property Number: 31200530008. 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 

Canadian Public Use Area 
Canton Co: Blaine OK 73724- 
Landholding Agency: COE 
Property Number: 31200530009 
Status: Excess 

Reason: Extensive deterioration 
3 Bldgs. 

Porum Landing PUA 

Stigler Co: McIntosh OK 74462- 
Landholding Agency: COE 
Property Number: 31200530010 
Status: Excess 

Reason: Extensive deterioration 
2 Bldgs. 

Taylor Ferry 

Ft. Gibson Co: Wagoner OK 74434— 
Landholding Agency: COE 
Property Number: 31200530011 
Status: Excess 

Reason: Extensive deterioration 
2 Bldgs. 

Bluff/Afton Landing 

Ft. Gibson Co: Wagoner OK 74434— 
Landholding Agency: COE 
Property Number: 31200530012 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 

Lake Office 

Ft. Supply Co: Woodward OK 73841- 
Landholding Agency: COE 
Property Number: 31200530013 
Status: Excess 

Reason: Extensive deterioration 
4 Bldgs. 

Overlook PUA 

Ft. Supply Co: Texas OK 73841- 
Landholding Agency: COE 
Property Number: 31200530014 
Status: Excess 

Reason: Extensive deterioration 
Bldg. 

Hugo Lake 

Sawyer Co: OK 74756- 
Landholding Agency: COE 
Property Number: 31200530015 
Status: Excess 

Reason: Extensive deterioration 
2 Bldgs. 

Sarge Creek PUA 

Ponca City Co: Kay OK 74601-— 
Landholding Agency: COE 
Property Number: 31200530016 
Status: Excess 
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Reason: Extensive deterioration 
5 Bldgs. 

Hawthorne Bluff 

Oologah Co: Rogers OK 74053- 
Landholding Agency: COE 
Property Number: 31200530017 
Status: Excess 

Reason: Extensive deterioration 
12 Bldgs. 

Trout Stream PUAs’ 

_Gore Co: Sequoyah OK 74435- 
Landholding Agency: COE 
Property Number: 31200530018 
Status: Excess 
Reason: Extensive deterioration 
14 Bldgs. 

Chicken Creek PUAs 

Gore Co: Cherokee OK 74435- 
Landholding Agency: COE 
Property Number: 31200530019 
Status: Excess 

Reason: Extensive deterioration 
4 Bldgs. 

Snake Creek Area 

Gore Co: Sequoyah OK 74435- 
Landholding Agency: COE 
Property Number: 31200530020 
Status: Excess 

Reason: Extensive deterioration 
3 Bldgs. 

Brewer’s Bend 

Gore Co: Muskogee OK 74435- 

. Landholding Agency: COE 
Property Number: 31200530021 
Status: Excess 
Reason: Extensive deterioration 
Facility 
Hulah Lake 
Copan Co: Osage OK 74022- 
Landholding Agency: COE 
Property Number: 31200620025 
Status: Excess 
Reason: Extensive deterioration 
Bldg. 

Webbers Falls 
Muskogee Co: OK 74435- 
Landholding Agency: COE 
Property Number: 31200620026 
Status: Excess 
Reason: Extensive deterioration 
24 Bldgs. 
Hulah Lake 
Copan Co: OK 
Landholding Agency: COE 
Property Number: 31200630011 
Status: Unutilized 
Reason: Extensive deterioration 
Bldgs. 44760, 44707 
Canton Lake 
Canton Co: OK 73724— 
Landholding Agency: COE 
Property Number: 31200630012 
Status: Unutilized - 
Reason: Extensive deterioration 
Bldg. 
Skiatook Lake 
Skiatook Co: OK 74070-— 
Landholding Agency: COE 
Property Number: 31200630013 
Status: Unutilized 
Reason: Extensive deterioration 
Bldgs. 41995, 56445, 41996 
WD Mayo Lock & Dam 

Spiro Co: OK 74959- 


Landholding Agency: COE 
Property Number: 31200630014 
Status: Unutilized 

Reason: Extensive deterioration 
Bldgs. 43263, 42364 

Oologah Lake 

Oologah Co: OK 74053- 
Landholding Agency: COE 
Property Number: 31200630015 
Status: Unutilized 

Reason: Extensive deterioration 
Bldg. 

Webbers Falls Lake 

Webbers Falls Co: OK— 
Landholding Agency: COE 
Property Number: 31200630016 
Status: Unutilized 

Reason: Extensive deterioration 
Bldgs. 43523, 43820 

Hugo Lake 

Sawyer Co: OK 74756- 
Landholding Agency: COE 
Property Number: 31200630017 
Status: Unutilized 

Reason: Extensive deterioration 


Oregon 


2 Floating Docks 

Rogue River 

Gold Beach Co: Curry OR 97444— 
Landholding Agency: COE 
Property Number: 34200430015 
Status: Excess 

Reason: Floodway 

2 Trailers 

John Day Project 

#1 West Marine Drive 

Boardman Co: Morrow OR 97818— 
Landholding Agency: COE 
Property Number: 31200510012 
Status: Unutilized 

Reason: Extensive deterioration 
Pennsylvania 

Z-Bldg. 

Bettis Atomic Power Lab 

West Mifflin Co: Allegheny PA 15122-0109 
Landholding Agency: Energy 
Property Number: 41199720002 
Status: Excess 

Reason: Extensive deterioration 


Rhode Island 


Bldg. 116 

Naval Station 

Newport Co: RI 02840- 

Landholding Agency: Navy 

Property Number: 77200630006 

Status: Unutilized 

Reasons: Floodway, Secured Area, Extensive 
deterioration 

Bldg. 1248 

Naval Station 

Newport Co: RI 02840- 

Landholding Agency: Navy 

Property Number: 77200630007 

Status: Unutilized 

Reasons: Floodway, Secured Area, Extensive 
deterioration 


South Carolina 


Bldg. 5 

J. Strom Thurmond Project 

Clarks Hill Co: McCormick SC 29821- 
Landholding Agency: COE 

Property Number: 31200520007 


Status: Unutilized 
Reason: Extensive deterioration 
Bldgs. 2, 4 
J. Strom Thurmond Project 
McCormick Co: SC 29821- 
Landholding Agency: COE 
Property Number: 31200630018 
Status: Unutilized 
Reason: Extensive deterioration 
Bldg. 701-6G 
Jackson Barricade 
Jackson SC 
Landholding Agency: Energy 
Property Number: 41200420010 
Status: Unutilized 
Reason: Secured Area 
Bldg. 211-O000F 
Nuclear Materials Processing Facility 
Aiken SC 29802- 
Landholding Agency: Energy 
Property Number: 41200420011 
Status: Excess 
Reason: Secured Area 
Bldg. 221-001F 
Nuclear Materials Processing Facility 
Aiken SC 29802- 
Landholding Agency: Energy 
Property Number: 41200420015 
Status: Excess 
Reason: Secured Area 
Bldg. 190-K 
Savannah River Operations 
Aiken SC 29802- 
Landholding Agency: Energy 
Property Number: 41200420030 
Status: Unutilized 
Reason: Secured Area 
Bldg. 190-P 
Savannah River Operations 
Aiken SC 29802- 
Landholding Agency: Energy 
Property Number: 41200420031 
Status: Unutilized 
Reason: Secured Area 
Bldg. 710-015N 
Savannah River Operations 
Aiken Co: SC 29802-— 
Landholding Agency: Energy 
Property Number: 41200430002 
Status: Excess 
Reason: Secured Area 
Bldg. 713-000N 
Savannah River Operations 
Aiken Co: SC 29802- 
Landholding Agency: Energy 
Property Number: 41200430003 
Status: Excess 
Reason: Secured Area 
Bldg. 717-000C 
Savannah River Operations 
Aiken Co: SC 29802- 
Landholding Agency: Energy 
Property Number: 41200430004 
Status: Excess 
Reason: Secured Area 
Bldg. 717-011N 
Savannah River Operations 
Aiken Co: SC 29802- 
Landholding Agency: Energy 
Property Number: 41200430005 
Status: Excess 
Reason: Secured Area 
Bldgs. 80—9G, 10G 
Savannah River Operations 
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Aiken Co: SC 29802- 
Landholding Agency: Energy 
Property Number: 41200430006 
Status: Excess 

Reason: Secured Area 

Bldgs. 105—P, 105—-R 

Savannah River Operations 
Aiken Co: SC 29802- 
Landholding Agency: Energy 
Property Number: 41200430007 
Status: Excess 

Reason: Secured Area 

Bldg. 183-003L 

Savannah River Operations 
Aiken Co: SC 29802- 
Landholding Agency: Energy 
Property Number: 41200430009 
Status: Excess 

Reason: Secured Area 


Bldg. 191-000L 

Savannah River Operations 
Aiken Co: SC 29802- 
Landholding Agency: Energy 
Property Number: 41200430012 
Status: Excess 

Reason: Secured Area 


Bldg. 221-016F 

Savannah River Operations 
Aiken Co: SC 29802- 
Landholding Agency: Energy 
Property Number: 41200430014 
Status: Excess 

Reason: Secured Area 

Bldgs. 221-053F, 054F 
Savannah River Operations 
Aiken Co: SC 29802- 
Landholding Agency: Energy 
Property Number: 41200430016 
Status: Excess 

Reason: Secured Area 

Bldgs. 252—003F, 005F 
Savannah River Operations 
Aiken Co: SC 29802- 
Landholding Agency: Energy 
Property Number: 41200430017 
Status: Excess 

Reason: Secured Area 

Bldg. 647-000G 

Savannah River Operations 
Aiken Co: SC 29802- 


. Landholding Agency: Energy 


Property Number: 41200430020 
Status: Excess 
Reason: Secured Area 

Bldg. 704—000P 

Savannah River Operations 
Aiken Co: SC 29802- 
Landholding Agency: Energy 
Property Number: 41200430022 
Status: Excess 

Reason: Secured Area 

Bldg. 315-M 

Savannah River Operations 
Aiken Co: SC 29802- 
Landholding Agency: Energy 
Property Number: 41200430030 
Status: Excess 

Reason: Secured Area 


Bldg. 701-001F 

Savannah River Operations 
Aiken Co: SC 29802-— 
Landholding Agency: Energy 
Property Number: 41200430038 
Status: Excess 


Reason: Secured Area 

Bldg. 716-002A 

Savannah River Operations 
Aiken Co: SC 29802- 
Landholding Agency: Energy 
Property Number: 41200430040 
Status: Excess 

Reason: Secured Area 

Bldgs. 221-21F, 22F 

Savannah River Operations 
Aiken Co: SC 29802- 
Landholding Agency: Energy 
Property Number: 41200430042 
Status: Excess 

Reason: Secured Area 

Bldg. 221-033F 

Savannah River Operations 
Aiken Co: SC 29802- 
Landholding Agency: Energy 
Property Number: 41200430043 
Status: Excess 

Reason: Secured Area 

Bldg. 254—007F 

Savannah River Operations 
Aiken Co: SC 29802- 
Landholding Agency: Energy 
Property Number: 41200430044 
Status: Excess 

Reason: Secured Area 

Bldg. 281-001F 

Savannah River Operations 
Aiken Co: SC 29802- 
Landholding Agency: Energy 
Property Number: 41200430045 
Status: Excess 

Reason: Secured Area 


Bldg. 281-004F 


Savannah River Operations 
Aiken Co: SC 29802- 
Landholding Agency: Energy 
Property Number: 41200430046 
Status: Excess 

Reason: Secured Area 

Bldg. 281—-006F 

Savannah River Operations 
Aiken Co: SC 29802- 
Landholding Agency: Energy 
Property Number: 41200430047 
Status: Excess 

Reason: Secured Area 

Bldg. 703-045A 

Savannah River Operations 
Aiken Co: SC 29802- 
Landholding Agency: Energy 
Property Number: 41200430050 
Status: Excess 

Reason: Secured Area 

Bldg. 703-071A 

Savannah River Operations 
Aiken Co: SC 29802- 
Landholding Agency: Energy 
Property Number: 41200430051 
Status: Excess 

Reason: Secured Area 

Bldg. 716-A 

Savannah River Operations 
Aiken Co: SC 29802- 
Landholding Agency: Energy 
Property Number: 41200430055 
Status: Excess 

Reason: Secured Area 

Bldg. 754—008A 

Savannah River Operations 
Aiken Co: SC 29802- 


Landholding Agency: Energy 
Property Number: 41200430058 
Status: Excess 

Reason: Secured Area 

Bldg. 186-R 

Savannah River Site 

Aiken Co: SC 

Landholding Agency: Energy 
Property Number: 41200430063 
Status: Unutilized 

Reason: Secured Area 


_ Bldg. 230-H 


Savannah River Site 

Aiken Co: SC 

Landholding Agency: Energy 
Property Number: 41200430065 
Status: Unutilized 

Reason: Secured Area 

4 Bldgs. 

Savannah River Site 

#281-2F, 281-5F, 285—-F, 285-5F 
Aiken Co: SC 

Landholding Agency: Energy 
Property Number: 41200430066 
Status: Unutilized 

Reason: Secured Area 

Bldg. 701-000M 

Savannah River Site 

Aiken Co: SC 29802-— 
Landholding Agency: Energy 
Property Number: 41200430084 


-Status: Unutilized 


Reason: Secured Area 

Bldg. 608-000P 

Savannah River Site 

Aiken Co: SC 29802-— 
Landholding Agency: Energy 
Property Number: 41200440031 
Status: Excess : 

Reason: Secured Area 

Bldg. 690-000N 

Savannah River Site 

Aiken Co: SC 29802— 
Landholding Agency: Energy 
Property Number: 41200440032 
Status: Underutilized 

Reason: Secured Area 


Facility 701-5G 


Savannah River Site 
New Ellenton Co: SC 
Landholding Agency: Energy 
Property Number: 41200530003 
Status: Unutilized 

Reason: Extensive deterioration 
Bldg. 714—006N 

Savannah River Site 

Aiken Co: SC 29802— 
Landholding Agency: Energy 
Property Number: 41200620005 
Status: Excess 

Reason: Secured Area 

Bldg. 105-013P 

Savannah River Operations 
Aiken Co: SC 29802-— 
Landholding Agency: Energy 
Property Number: 41200620007 
Status: Unutilized 

Reason: Secured Area 

Bldg. 714-000A 

Savannah River Site 

Aiken Co: SC 

Landholding Agency: Energy 
Property Number: 41200620014 
Status: Underutilized 
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Reason: Secured Area 

Bldgs. 711-000P, 711-001P 

Savannah River Site 

Aiken Co: SC 29802— 

Landholding Agency: Energy 

Property Number: 41200620015 

Status: Excess 

Reason: Secured Area 

Bldg. 777-018A 

Savannah River Site 

Aiken Co: SC 29802- 

Landholding Agency: Energy 

Property Number: 41200620022 

Status: Excess 

Reason: Secured Area 

Bldgs. 1000 thru 1021 

Naval Weapons Station . 

Goose Creek Co: Berkeley SC 29445— 

Landholding Agency: Navy 

Property Number: 77200440018 

Status: Unutilized 

Reason: Secured Area 

Bldg. 102 

Marine Corps Recruit Depot 

Parris Island Co: Beaufort SC 29905- 

Landholding Agency: Navy 

Property Number: 77200530017 

Status: Unutilized 

Reasons: Floodway, Secured Area, Extensive 
deterioration 

21 Bldgs. 

Naval Weapons Station 

Goose Creek Co: Berkely SC 29445- 

Location: 4, 167C, 174, 180, 350, 383, 400, 
410, 769, 790, 823, 824, 904, 930, 930A, 
953, 953A, 971, 975, 2305, 3526 

Landholding Agency: Navy 

Property Number: 77200620034 

Status: Unutilized 

Reasons: Within 2000 ft. of flammable or 
explosive material, Secured Area 


South Dakota 


Mobile Home 

Tract L—-1295 

Oahe Dam 

Potter SD 00000- 

Landholding Agency: COE 
Property Number: 31200030001 
Status: Excess 

Reason: Extensive deterioration 
Garage/Shop 

Rosander Ave. 

Vale Co: Butte SD 57788- 
Landholding Agency: Interior 
Property Number: 61200630001 
Status: Unutilized 

Reason: Extensive deterioration 


Tennessee 


Bldg. 204 
Cordell Hull Lake and Dam Project. 
Defeated Creek Recreation Area 
Carthage Co: Smith TN 37030-— 
Location: US Highway 85 

. Landholding Agency: COE 
Property Number: 31199011499 
Status: Unutilized 

Reason: Floodway 

Tract 2618 (Portion) 

Cordell Hull Lake and Dam Project 
Roaring River Recreation Area 
Gainesboro Co: Jackson TN 38562- 
Location: TN Highway 135 
Landholding Agency: COE 


Property Number: 31199011503 
Status: Underutilized 

Reason: Floodway 

Water Treatment Plant 

Dale Hollow Lake & Dam Project 
Obey River Park, State Hwy 42 
Livingston Co: Clay TN 38351— 
Landholding Agency: COE 
Property Number: 31199140011 
Status: Excess 

Reason: Water treatment plant 


Water Treatment Plant 


Dale Hollow Lake & Dam Project 


Lillydale Recreation Area, State Hwy 53 
Livingston Co: Clay TN 38351— 
Landholding Agency: COE 

Property Number: 31199140012 

Status: Excess 

Reason: Water treatment plant 


_ Water Treatment Plant 


Dale Hollow Lake & Dam Project 
Willow Grove Recreational Area, Hwy No. 53 
Livingston Co: Clay TN 38351- 
Landholding Agency: COE 
Property Number: 31199140013 
Status: Excess 

Reason: Water treatment plant 
Comfort Station/Land 

Cook Campground 

Nashville Co: Davidson TN 37214— 
Landholding Agency: COE 
Property Number: 31200420024 
Status: Unutilized 

Reason: Floodway 


Tracts 915, 920, 931C-1 


. Cordell Hull Dam/Reservoir 


Cathage Co: Smith TN 37030- 

Landholding Agency: COE 

Property Number: 31200430016 

Status: Unutilized 

Reasons: Floodway, landlocked 

Residence #5 

5050 Dale Hollow Dam Rd. 

Celina Co: Clay TN 38551- 

Landholding Agency: COE 

Property Number: 31200540010 

Status: Unutilized 

Reason: Landlocked 

Bldg. 

Dale Hollow Lake Dam 

Celina Co: Clay TN 38551-. 

Landholding Agency: COE 

Property Number: 31200610013 

Status: Unutilized 

Reason: Extensive deterioration 

Bldg. 3004 

Oak Ridge National Lab 

Oak Ridge Co: Roane TN 37831- 

Landholding Agency: Energy 

Property Number: 41199710002 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 


Bldgs. 9714-3, 9714-4, 9983-AY 

Y-12 Pistol Range 

Oak Ridge Co: Anderson TN 37831- 
Landholding Agency: Energy 

Property Number: 41199720004 

Status: Unutilized 

Reason: Secured Area 

5 Bldgs. 

K-724, K-725, K-1031, K-1131, K-1410 
East Tennessee Technology Park 
Oak Ridge Co: Roane TN 37831- 


Landholding Agency: Energy 

Property Number: 41199730001 

Status: Unutilized 

Reason: Extensive deterioration 

Bldg. 9418-1 

Y-12 Plant 

Oak Ridge Co: Anderson TN 37831- 

Landholding Agency: Energy 

Property Number: 41199810026 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

Bldg. 9825 

Y-12 Plant 

Oak Ridge Co: Anderson TN 37831- 

Landholding Energy 

Property Number: 41199810027 

Status: Unutilized 

Reason: Secured Area 

17 Bldgs. 

Oak Ridge Tech Park 

Oak Ridge Co: Roane TN 37831- 

Location: 


K-801, A-D, H, K-891, K-892, K1025A-E, 


K-1064B-E, H, K, L, K1206-E 
Landholding Agency: Energy 
Property Number: 41200310007 
Status: Unutilized 
Reasons: Secured Area, Extensive 

deterioration 
Bldg. SC-3 
ORISE 
Oak Ridge Co: Anderson TN 37831- 
Landholding Agency: Energy 
Property Number: 41200340001 
Status: Unutilized 
Reasons: Secured Area, Extensive 

deterioration 
16 Bldgs. 
Oak Ridge Reservation 
Oak Ridge Co: Anderson TN 37831- 
Location: Freels/Solway Bend Areas 
Landholding Agency: Energy 
Property Number: 41200620006 
Status: Excess 
Reason: Extensive deterioration 
Bldgs. 9102-1, 9102-2 
Y-12 Natl Nuclear Security Complex 
Oak Ridge Co: TN 37831-— ‘ 
Landholding Agency: Energy 
Property Number: 41200620016 
Status: Unutilized 
Reason: Secured Area 
Bldg. 9704-1 
Y-12 Natl Nuclear Security Complex 
Oak Ridge Co: TN 37831- 
Landholding Agency: Ene 
Property Number: 41200620017 
Status: Unutilized 
Reason: Secured Area 
Bldgs. 9711-1, 9712 
Y-12 Natl Nuclear Security Complex 
Oak Ridge Co: TN 37831-— 
Landholding Agency: Energy 
Property Number: 41200620018 


Status: Unutilized 


Reason: Secured Area 

Bldgs. 9720-4, 9738 

Y-12 Natl Nuclear Security Complex 
Oak Ridge Co: TN 37831- 
Landholding Agency: Energy 
Property Number: 41200620019 
Status: Unutilized 

Reason: Secured Area’ 
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Bldg. 9771 
Y-12 Natl Nuclear Security Complex 
Oak Ridge Co: TN 37831- 
Landholding Agency: Energy 

Property Number: 41200620020 

Status: Unutilized 

Reason: Secured Area 

Bldgs. 9983, 9985 

Y-12 Nat] Nuclear Security Complex 

Oak Ridge Co: TN 37831- 

Landholding Agency: Energy 

Property Number: 41200620021 

Status: Unutilized 

Reason: Secured Area 

17 Buildings 

Naval Support Activity 

Mid-South 

Millington Co: TN 38054— 

Location: 892-893, 1704, 1487, 2020, 2035, 
2044-2045, 2071, 2074, 2079-2082, 2094, 
2096, 2063 

- Landholding Agency: Navy 

Property Number: 77200520012 Status: 
Excess 

Reason: Secured Area 

Bldgs. 2, 3,5 

Naval/Marine Corps Rsv Ctr 

Knoxville Co: Knox TN 37920- 

Landholding Agency: Navy 

Property Number: 77200530018 

Status: Unutilized 

Reasons: Secured Area, Extensive 

deterioration 


Texas 


Comfort Station 

Overlook PUA 

Powderly Co: Lamar TX 75473-9801 

Landholding Agency: COE 

Property Number: 31200240018 

Status: Excess 

Reason: Extensive deterioration 

58 Bldgs. 

Texoma Lake 

Denison TX 75020-6425 

Landholding Agency: COE 

Property Number: 31200340035 

Status: Excess 

Reason: Extensive deterioration 

Bldg. 

West Burns Run Park 

Denison Co: Grayson TX 75020— 

Landholding Agency: COE 

Property Number: 31200530022 

Status: Excess 

Reason: Extensive deterioration 

Bldg. 28 

Texoma Lake 

Denison Co: TX 

Landholding Agency: COE 

Property Number: 31200630020 

Status: Unutilized 

Reason: Extensive deterioration 

Zone 5, Bldg. FS—18 

Pantex Plant 

Amarillo Co: Carson TX 79120- 

Landholding Agency: Energy 

Property Number: 41200220044 

Status: Unutilized 

Reasons: Within 2000 ft. of flammable or 
explosive material, Secured Area 

Zone 12, Bldg. 12-20 

Pantex Plant 

Amarillo Co: Carson TX 79120— 

Landholding Agency: Energy 


Property Number: 41200220053 - 

Status: Unutilized 

Reasons: Within 2000 ft. of flammable or 
explosive material Secured Area 

Bldgs. 12-017E, 12-019E 

Pantex Plant 

Amarillo Co: Carson TX 79120— 

Landholding Agency: Energy 

Property Number: 41200320010 

Status: Unutilized 

Reasons: Within 2000 ft. of flammable or 
explosive material, Secured Area 

5 Bldgs. 

Pantex Plant 

#10—002, 11-009, 12-013, 12-078, 12-R-078 

Amarillo Co: Carson TX 79120— 


_Landholding Agency: Energy 


Property Number: 41200410003 

Status: Unutilized 

Reasons: Within 2000 ft. of flammable or 
explosive material, Secured Area 


_ Bldg. 15-016 


Pantex Plant 

Amarillo Co: Carson TX 79120— 

Landholding Agency: Energy 

Property Number: 41200420017 

Status: Unutilized 

Reason: Secured Area 

Bldg. 4-052P 

Pantex Plant 

Amarillo Co: Carson TX 79120— 

Landholding Agency: Energy 

Property Number: 41200420018 

Status: Unutilized 

Reason: Secured Area 

4 Bldgs. 

NNSA Pantex Plant 

Amarillo Co: Carson TX 79120— 

Location: 12-009, 12—009A, 12—R-009A, 12— 
R-009B 

Landholding Agency: Energy 

Property Number: 41200540002 

Status: Unutilized 

Reasons: Within 2000 ft. of flammable or 
explosive material, Secured Area 

Bldg. 12-011A 

NNSA Pantex Plant : 

Amarillo Co: Carson TX 79120— 

Landholding Agency: Energy 

Property Number: 41200540003 

Status: Unutilized 

Reasons: Within 2000 ft. of flammable or 
explosive material, Secured Area 

Bldg. 12-097 

NNSA Pantex Plant 

Amarillo Co: Carson TX 79120— 

Landholding Agency: Energy 

Property Number: 41200540004 

Status: Unutilized 

Reasons: Within 2000 ft. of flammable or 
explosive material, Secured Area 


Bldg. 1732 


Naval Air Station 

Corpus Christi Co: Nueces TX 

Landholding Agency: Navy 

Property Number: 77200540007 

Status: Excess 

Reasons: Secured Area, Extensive 
deterioration 


Virginia 

PHL—188855, 16498, 16693 
Mize Point Campground 
Bassett Co: VA 24055— 
Landholding Agency: COE 


Property Number: 31200510014 
Status: Unutilized 

Reason: Extensive deterioration 
Bldg. JHK-17564 

North Bend Park 

Boydton Co: VA 

Landholding Agency: COE 
Property Number: 31200620027 
Status: Unutilized 

Reason: Extensive deterioration 
Bldg. JHK-17556 : 
Maintenance Area 

Boydton Co: VA 


- Landholding Agency: COE 


Property Number: 31200620028 

Status: Unutilized 

Reason: Extensive deterioration 

6 Bldgs. 

John H. Kerr Project 

Boydton Co: VA 

Location: JHK-16380, JHK—16381, JHK— 
16436, JHK-—16437, JHK—-17384, JHK—17385 

Landholding Agency: COE 

Property Number: 31200620029 

Status: Unutilized 

Reason: Extensive deterioration 

Former Givens House 

Appalachian Natl Scenic Trail 

Huffman Co: Craig VA 

Landholding Agency: Interior 

Property Number: 61200530003 

Status: Excess 

Reason: Extensive deterioration 

Former Edmiston Barn 

Apalachian Natl Scenic Trail 

Rural Retreat Co: Smyth VA 

Landholding Agency: Interior 

Property Number: 61200530004 

Status: Excess 

Reason: Extensive deterioration 

Bldg. U63 

Naval Amphibious Base 

Little Creek Co: Norfolk VA 23521-— 

Landholding Agency: Navy 

Property Number: 77200610007 

Status: Excess 

Reason: Extensive deterioration 

Bldg. 3660 

Naval Amphibious Base 

Little Creek Co: Norfolk VA 23521- 

Landholding Agency: Navy 

Property Number: 77200610008 

Status: Excess 

Reason: Extensive deterioration 

Bldg. 3830 

Naval Amphibious Base 

Little Creek Co: Norfolk VA 23521- 

Landholding Agency: Navy 

Property Number: 77200610009 

Status: Excess 

Reason: Extensive deterioration 

Training Bldg. 

USCG Integrated Support Ctr 

Portsmouth Co: Norfolk VA 43703- 

Landholding Agency: Coast Guard 

Property Number: 88200530001 

Status: Excess 

Reason: Secured Area 

Bldg. 011 

Integrated Support Center 

Portsmouth Co: Norfolk VA 43703- 

Landholding Agency: Coast Guard 

Property Number: 88200620002 

Status: Excess 
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Reason: Secured Area 


Washington 

Rec Storage Bldg. 

Richland Parks 

Richland Co: Benton WA 99352- 
Landholding Agency: COE 
Property Number: 31200240019 
Status: Unutilized 

Reason: Extensive deterioration 


Railroad Club Bldg. 

McNary Lock & Dam Proj 

Richland Co: Benton WA 99352- 

Landholding Agency: COE 

Property Number: 31200410006 

Status: Excess 

Reason: Within 2000 ft. of flammable or 
explosive material 

79 Structures 

Hanford Site 100, 300, 400 

Richland Co: Benton WA 99352-— 

Location: Infrastructure & Utilities Facilities 

Landholding Agency: Energy 

Property Number: 41200620010 

Status: Excess 

Reason: Secured Area 


87 Structures 

Hanford Site 100, 300,400 
Richland Co: Benton WA 99351-— 
Location: Mobile Offices 
Landholding Agency: Energy 
Property Number: 41200620011 
Status: Excess 

Reason: Secured Area 

139 Structures 

Hanford Site 100, 300, 400 
Richland Co: Benton WA 99352-— 
Location: Offices & Support Facilities 
Landholding Agency: Energy 
Property Number: 41200620012 
Status: Excess 

Reason: Secured Area 

122 Structures 

Hanford Site 100, 300, 400 
Richland Co: Benton WA 99352- 
Location: Process & Operations Facilities 
Landholding Agency: Energy 
Property Number: 41200620013 
Status: Excess 

Reason: Secured Area 


Bldg. 529 

Puget Sound Naval Shipyard 

Bremerton WA 98314-5000 

Landholding Agency: Navy 

Property Number: 77200040020 

Status: Excess 

Reason: Secured Area 

Bldg. 8 

Naval Reserve Center 

Spokane Co: WA 99205- 

Landholding Agency: Navy 

Property Number: 77200430025 

Status: Excess 

Reasons: Secured Area, Extensive 
deterioration 

Bldgs. 10, 11 

Naval Reserve Center 

Spokane Co: WA 99205- 

Landholding Agency: Navy 

Property Number: 77200430026 

Status: Excess 

Reasons: Secured Area, Extensive 
deterioration 


Bldgs. 2656-2658 


Naval Air Station 

Lake Hancock 

Coupeville Co: Island WA 98239- 
Landholding Agency: Navy 


. Property Number: 77200430027 


Status: Unutilized 
Reason: Secured Area - 


Bldgs. 2652, 2705 

Naval Air Station 

Whidbey 

Oak Harbor Co: WA 98277— 
Landholding Agency: Navy 
Property Number: 77200440010 
Status: Unutilized 

Reason: Secured Area 

Bldgs. 79, 884 

NAS Whidbey Island 

Seaplane Base 

Oak Harbor Co: WA 98277— 
Landholding Agency: Navy 
Property Number: 77200440011 
Status: Unutilized 

Reason: Secured Area 


Bldg. 121 

NAS Whidbey Island 

Ault Field 

Oak Harbor Co: WA 98277- 
Landholding Agency: Navy 
Property Number: 77200440012 
Status: Unutilized 

Reason: Secured Area 


Bldg. 419 

NAS Whidbey Island 

Ault Field 

Oak Harbor Co: WA 98277— 
Landholding Agency: Navy 
Property Number: 77200440013 
Status: Unutilized 

Reason: Secured Area 

Bldgs. 2609, 2610 

NAS Whidbey Island 

Ault Field 

Oak Harbor Co: WA 98277— 
Landholding Agency: Navy 
Property Number: 77200440014 
Status: Unutilized 

Reason: Secured Area 


Bldg. 2753 


NAS Whidbey Island 

Ault Field 

Oak Harbor Co: WA 98277— 

Landholding Agency: Navy 

Property Number: 77200440015 

Status: Unutilized 

Reason: Secured Area 

Bldg. 108 

Naval Magazine 

Port Hadlock Co: Jefferson WA 98339-9723 

Landholding Agency: Navy 

Property Number: 77200510015 

Status: Unutilized 

Reasons: Secured Area, Extensive 
deterioration 

Bldg. 351 

Puget Sound Naval Shipyard 

Bremerton Co: WA 98314- 

Landholding Agency: Navy 

Property Number: 77200530026 

Status: Unutilized - 

Reasons: Within 2000 ft. of flammable or 
explosive material, Secured Area 


West Virginia 


Buckland Footbridge 
New River Gorge 


Tract 104-01 

Hinton Co: Raleigh WV 25951- 
Landholding Agency: Interior 
Property Number: 61200520021 
Status: Excess 

Reason: Extensive deterioration 
Helms House/Shed 

New River Gorge 

Tract 104-05 

Hinton Co: Raleigh WV 25951-— 
Landholding Agency: Interior 


Property Number: 61200520022 


Status: Excess 

Reason: Extensive deterioration 
Cochran Pump House 

New River Gorge 

Tract 104-29 

Hinton Co: Raleigh WV 25951- 
Landholding Agency: Interior 
Property Number: 61200520023 
Status: Excess 

Reason: Extensive deterioration 


Wisconsin 


Station Building 

Coast Guard Station 

Sheboygan Co: WI 

Landholding Agency: Coast Guard 
Property Number: 88200610001 
Status: Underutilized 

Reason: Secured Area 

Bldg. OV1 

USCG Station 

Bayfield Co: WI 54814— 
Landholding Agency: Coast Guard 
Property Number: 88200620001 
Status: Excess 

Reason: Secured Area 


Land (by State) 
Arizona 


58 acres 

VA Medical Centers 

500 Highway 89 North 

Prescott Co: Yavapai AZ 86313- 
Landholding Agency: VA 
Property Number: 97190630001 
Status: Unutilized 

Reason: Floodway 20 acres 

VA Medical Centers 

500 Highway 89 North 

Prescott Co: Yavapai AZ 86313— 
Landholding Agency: VA 
Property Number: 97190630002 
Status: Underutilized 

Reason: Floodway 

California 

Trailer Space 

Naval Base 

San Diego Co: CA 

Landholding Agency: Navy 
Property Number: 77200520013 
Status: Unutilized 

Reason: Secured Area 

Parcels 1, 2, 3,4 

Naval Base 

Port Hueneme Co: Ventura CA 93043- 


_Landholding Agency: Navy 


Property Number: 77200630003 


_ Status: Underutilized 


Reason: Secured Area 

Parcels 11, 12, 13, 14, 15 

Naval Base 

Port Huéneme Co: Ventura CA 93043- 
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Landholding Agency: Navy 
Property Number: 77200630004 
Status: Underutilized 

Reason: Secured Area 


Florida 


Wildlife Sanctuary, VAMC 
10,000 Bay Pines Blvd. 

Bay Pines Co: Pinellas FL 33504— 
Landholding Agency: VA 
Property Number: 97199230004 | 
Status: Underutilized 

Reason: Inaccessible 


Kentucky 


Tract 4626 

Barkley, Lake, Kentucky and Tennessee 
Donaldson Creek Launching Area 
Cadiz Co: Trigg KY 42211- 

Location: 14 miles from U.S. Highway 68. 
Landholding Agency: COE 

Property Number: 31199010030 
Status: Underutilized 

Reason: Floodway 

Tract AA—2747 

Wolf Creek Dam and Lake Cumberland 
US HWY. 27 to Blue John Road 
Burnside Co: Pulaski KY 42519- 
Landholding Agency: COE 

Property Number: 31199010038 
Status: Underutilized 

Reason: Floodway 

Tract AA—2726 

Wolf Creek Dam and Lake Cumberland 
KY HWY. 80 to Route 769 

Burnside Co: Pulaski KY 42519- 
Landholding Agency: COE 

Property Number: 31199010039 
Status: Underutilized 

Reason: Floodway 


Tract 1358 

Barkley Lake, Kentucky and Tennessee 

Eddyville Recreation Area 

Eddyville Co: Lyon KY 42038- 

Location: US Highway 62 to State Highway 
93 

Landholding Agency: COE 

Property Number: 31199010043 

Status: Excess 

Reason: Floodway 


Red River Lake Project 

Stanton Co: Powell KY 40380- 

Location: Exit Mr. Parkway at the Stanton 
and Slade Interchange, then take SR Hand 
15 north to SR 613 

Landholding Agency: COE 

Property Number: 31199011684 

Status: Unutilized 

Reason: Floodway 


Barren River Lock & Dam No. 1 

Richardsville Co: Warren KY 42270- 

Landholding Agency: COE 

Property Number: 31199120008 

Status: Unutilized 

Reason: Floodway 

Green River Lock & Dam No. 3 

Rochester Co: Butler KY 42273- 

Location: Off State Hwy. 369, which runs off 
of Western Ky. Parkway 

Landholding Agency: COE 

Property Number: 31199120009 

Status: Unutilized 

Reason: Floodway 

Green River Lock & Dam No. 4 

Woodbury Co: Butler KY 42288— 


Location: Off State Hwy. 403, which is off 
State Hwy 231 

Landholding Agency: COE 

Property Number: 31199120014 

Status: Underutilized 

Reason: Floodway 


Green River Lock & Dam No. 5 
Readville Co: Butler KY 42275-— 
Location: Off State Highway 185 
Landholding Agency: COE 
Property Number: 31199120015 
Status: Unutilized 

Reason: Floodway 

Green River Lock & Dam No. 6 
Brownsville Co: Edmonson KY 42210— 
Location: Off State Highway 259 
Landholding Agency: COE 
Property Number: 31199120016 


_ Status: Underutilized 


Reason: Floodway 


Vacant land west of locksite 
Greenup Locks and Dam 

5121 New Dam Road 

Rural Co: Greenup KY 41144- 
Landholding Agency: COE 
Property Number: 31199120017 
Status: Unutilized 

Reason: Floodway 


Maryland 

Tract 131R 
Youghiogheny River Lake, Rt. 2, Box 100 
Friendsville Co: Garrett MD 

Landholding Agency: COE 

Property Number: 31199240007 

Status: Underutilized 

Reason: Floodway 


Minnesota 


3.85 acres (Area #2) 

VA Medical Center 

4801 8th Street 

St. Cloud Co: Stearns MN 56303-— 
Landholding Agency: VA 
Property Number: 97199740004 
Status: Unutilized 

Reason: Landlocked 

7.48 acres (Area #1) 

VA Medical Center 

4801 8th Street 

St. Cloud Co: Stearns MN 56303-— 
Landholding Agency: VA 
Property Number: 97199740005 
Status: Underutilized 

Reason: Secured Area 
Mississippi 

Parcel 1 

Grenada Lake 

Section 20 

Grenada Co: Grenada MS 38901-0903 
Landholding Agency: COE 
Property Number: 31199011018 
Status: Underutilized 

Reason: Within airport runway clear zone 
Missouri 

Ditch 19, Item 2, Tract No. 230 
St. Francis Basin Project 

212 miles west of Malden Co: Dunklin MO 
Landholding Agency: COE 
Property Number: 31199130001 
Status: Unutilized 

Reason: Floodway 


Montana 
Sewage Lagoons/40 acres 


VA Center 

Ft. Harrison MT 59639- 
Landholding Agency: VA 
Property Number: 97200340007 
Status: Excess 

Reason: Floodway 


New York 


Tract 1 

VA Medical Center 

Bath Co: Steuben NY 14810- 

Location: Exit 38 off New York State Route 
17 : 

Landholding Agency: VA 


Property Number: 97199010011 


Status: Unutilized 

Reason: Secured Area 

Tract 2 

VA Medical Center 

Bath Co: Steuben NY 14810-— 

Location: Exit 38 off New York State Route 
17 

Landholding Agency: VA 

Property Number: 97199010012 

Status: Underutilized 

Reason: Secured Area 

Tract 3 

VA Medical Center 

Bath Co: Steuben NY 14810- 

Location: Exit 38 off New York State Route 
17 

Landholding Agency: VA 

Property Number: 97199010013 

Status: Underutilized 

Reason: Secured Area 

Tract 4 

VA Medical Center ‘ 

Bath Co: Steuben NY 14810-— 

Location: Exit 38 off New York State Route 
17 

Landholding Agency: VA 

Property Number: 97199010014 

Status: Unutilized 

Reason: Secured Area 

Ohio 

Mosquito Creek Lake 

Everett Hull Road Boat Launch 

Cortland Co: Trumbull OH 44410-9321 

Landholding Agency: COE 

Property Number: 31199440007 

Status: Underutilized 

Reason: Floodway . 

Mosquito Creek Lake 

Housel—Craft Rd., Boat Launch 

Cortland Co: Trumbull OH 44410-9321 

Landholding Agency: COE 

Property Number: 31199440008 

Status: Underutilized 

Reason: Floodway 

36 Site Campground 

German Church Campground 

Berlin Center Co: Portage OH 44401-9707 

Landholding Agency: COE 

Property Number: 31199810001 

Status: Unutilized 

Reason: Floodway 


Pennsylvania 

Lock and Dam #7 
Monongahela River 
Greensboro Co: Greene PA 


Location: Left hand side of entrance roadway 
to project 


Landholding Agency: COE 


Property Number: 31199011564 
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Status: Unutilized 

Reason: Floodway 

Mercer Recreation Area 
Shenango Lake 

Transfer Co: Mercer PA 16154— 
Landholding Agency: COE 
Property Number: 31199810002 
Status: Unutilized 

Reason: Floodway 

Tract No. B—212C 

Upstream from Gen. Jadwin Dam & Reservoir 
Honesdale Co: Wayne PA 18431-— 
Landholding Agency: COE 
Property Number: 31200020005 
Status: Unutilized 

Reason: Floodway 


Tennessee 


Brooks Bend 
Cordell Hull Dam and Reservoir 
Highway 85 to Brooks Bend Road 
Gainesboro Co: Jackson TN 38562- 
Location: Tracts 800, 802-806, 835-837, 900— 
902, 1000—1003, 1025 
Landholding Agency: COE 
Property Number: 21199040413 
Status: Underutilized 
Reason: Floodway 
Cheatham Lock and Dam 
Highway 12 
Ashland City Co: Cheatham TN 37015-— 
Location: Tracts E-513, E-512—1 and 
E-512-2 

Landholding Agency: COE 
Property Number: 21199040415 
Status: Underutilized 
Reason: Floodway 
Tract 2321 
J. Percy Priest Dam and Reservoir 
Murfreesboro Co: Rutherford TN 37130— 
Location: South of Old Jefferson Pike 
Landholding Agency: COE 
Property Number: 31199010935 
Status: Excess 
Reason: Landlocked 
Tract 6737 
Blue Creek Recreation Area 
Barkley Lake, Kentucky and Tennessee 
Dover Co: Stewart TN 37058- 
Location: US Highway 79/TN Highway 761 
Landholding Agency: COE 
Property Number: 31199011478 
Status: Underutilized 
Reason: Floodway 
Tracts 3102, 3105, and 3106 
Brimstone Launching Area 

- Cordell Hull Lake and Dam Project 
Gainesboro Co: Jackson TN 38562— 
Location: Big Bottom Road 
Landholding Agency: COE 
Property Number: 31199011479 
Status: Excess 
Reason: Floodway 
Tract 3507 
Proctor Site 
Cordell Hull Lake and Dam Project 
Celina Co: Clay TN 38551-— 
Location: TN Highway 52 
Landholding Agency: COE 
Property Number: 31199011480 
Status: Unutilized 
Reason: Floodway 
Tract 3721 


Obey 
Cordell Hull Lake and Dam Project 


Celina Co: Clay TN 38551-— 
Location: TN Highway 53 
Landholding Agency: COE 
Property Number: 31199011481 
Status: Unutilized 

Reason: Floodway 


Tracts 608, 609, 611 and 612 
Sullivan Bend Launching Area 
Cordell Hull Lake and Dam Project 
Carthage Co: Smith TN 37030— 
Location: Sullivan Bend Road 
Landholding Agency: COE 
Property Number: 31199011482 
Status: Underutilized 

Reason: Floodway 


Tracts 1710, 1716 and 1703 

Flynns Lick Launching Ramp 

Cordell Hull Lake and Dam Project 

Gainesboro Co: Jackson TN 38562— 

Location: Whites Bend Road 

Landholding Agency: COE 

Property Number: 31199011484 

Status: Underutilized 

Reason: Floodway 

Tract 1810 

Wartrace Creek Launching Ramp 

Cordell Hull Lake and Dam Project 

Gainesboro Co: Jackson TN 38551— 

Location: TN Highway 85 

Landholding Agency: COE 

Property Number: 31199011485 

Status: Underutilized 

Reason: Floodway 

Tract 2524 

Jennings Creek 

Cordell Hull Lake and Dam Project 

Gainesboro Co: Jackson TN 38562— 

Location: TN Highway 85 

Landholding Agency: COE 

Property Number: 31199011486 

Status: Unutilized 

Reason: Floodway 

Tracts 2905 and 2907 

Webster 

Cordell Hull Lake and Dam Project 

Gainesboro Co: Jackson TN 38551-— 

Location: Big Bottom Road 

Landholding Agency: COE 

Property Number: 31199011487 

Status: Unutilized 

Reason: Floodway 

Tracts 2200 and 2201 

Gainesboro Airport 

Cordell Hull Lake and Dam made 

Gainesboro Co: Jackson TN 38562— 

Location: Big Bottom Road 

Landholding Agency: COE 

Property Number: 31199011488 

Status: Underutilized 

Reasons: Within airport runway clear zone, 
Floodway 

Tracts 710C and 712C 

Sullivan Island 

Cordell Hull Lake and Dam Project 

Carthage Co: Smith TN 37030— 

Location: Sullivan Bend Road 

Landholding Agency: COE 

Property Number: 31199011489 

Status: Unutilized 

Reason: Floodway 

Tract 2403, Hensley Creek 

Cordell Hull Lake and Dam Project 

Gainesboro Co: Jackson TN 38562-— 

Location: TN Highway 85 


Landholding Agency: COE 
Property Number: 31199011490 
Status: Unutilized 

Reason: Floodway 

Tracts 2117C, 2118 and 2120 
Cordell Hull Lake and Dam Project 
Trace Creek 

Gainesboro Co: Jackson TN 38562-— 
Location: Brooks Ferry Road 
Landholding Agency: COE 
Property Number: 31199011491 
Status: Unutilized 

Reason: Floodway 


Tracts 424, 425 and 426 

Cordell Hull Lake and Dam Project 
Stone Bridge 

Carthage Co: Smith TN 37030— 
Location: Sullivan Bend Road 
Landholding Agency: COE 
Property Number: 31199011492 
Status: Unutilized 

Reason: Floodway 


Tract 517 

J. Percy Priest Dam and Reservoir 

Suggs Creek Embayment 

Nashville Co: Davidson TN 37214— 

Location: Interstate 40 to S. Mount ‘meal 
Road 

Landholding Agency: COE 

Property Number: 31199011493 

Status: Underutilized 

Reason: Floodway 

Tract 1811 

West Fork Launching Area 

Smyrna Co: Rutherford TN 37167- 

Location: Florence Road near Enon Springs 
Road 

Landholding Agency: COE 

Property Number: 31199011494 

Status: Underutilized 

Reason: Floodway 

Tract 1504 

J. Perry Priest Dam and Reservoir 

Lamon Hill Recreation Area 

Smyrna Co: Rutherford TN 37167— 

Location: Lamon Road 

Landholding Agency: COE 

Property Number: 31199011495 

Status: Underutilized 

Reason: Floodway 

Tract 1500 

J. Perry Priest Dam and Reservoir 

Pools Knob Recreation 

Smyrna Co: Rutherford TN 37167— 

Location: Jones Mill Road 

Landholding Agency: COE 

Property Number: 31199011496 

Status: Underutilized 

Reason: Floodway 

Tracts 245, 257, and 256 

J. Perry Priest Dam and Reservoir 

Cook Recreation Area 

Nashville Co: Davidson TN 37214— 

Location: 2.2 miles south of Interstate 40 near 
Saunders Ferry Pike. 

Landholding Agency: COE 

Property Number: 31199011497 

Status: Underutilized 

Reason: Floodway 


Tracts 107, 109 and 110 
Cordell Hull Lake and Dam Project 
Two Prong 

Carthage Co: Smith TN 37030— 
Location: US Highway 85 
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Landholding Agency: COE 
Property Number: 31199011498 
Status: Unutilized 

Reason: Floodway 

Tracts 2919 and 2929 

Cordell Hull Lake and Dam Project 
Sugar Creek 

Gainesboro Co: Jackson TN 38562-— 
Location: Sugar Creek Road 
Landholding Agency: COE 
Property Number: 31199011500 
Status: Unutilized 

Reason: Floodway 

Tracts 1218 and 1204 

Cordell Hull Lake and Dam Project 
Granville—Alvin Yourk Road 
Granville Co: Jackson TN 38564— 
Landholding Agency: COE 
Property Number: 31199011501 
Status: Unutilized 

Reason: Floodway 


Tract 2100 

Cordell Hull Lake and Dam Project 
Galbreaths Branch 

Gainesboro Co: Jackson TN 38562- 
Location: TN Highway 53 
Landholding Agency: COE 
Property Number: 31199011502 
Status: Unutilized 

Reason: Floodway 

Tract 104 et. al. 

Cordell Hull Lake and Dam Project 
Horshoe Bend Launching Area 
Carthage Co: Smith TN 37030- 
Location: Highway 70 N 
Landholding Agency: COE 
Property Number: 31199011504 
Status: Underutilized 

Reason: Floodway 


Tracts 510, 511, 513 and 514 

J. Percy Priest Dam and Reservoir Project 

Lebanon Co: Wilson TN 37087- 

Location: Vivrett Creek Launching Area, 
Alvin Sperry Road 

Landholding Agency: COE 

Property Number: 31199120007 

Status: Underutilized 

Reason: Floodway 

Tract A-142, Old Hickory Beach 

Old Hickory Blvd. 

Old Hickory Co: Davidson TN 37138— 

Landholding Agency: COE 

Property Number: 31199130008 

Status: Underutilized 

Reason: Floodway 

Tract D, 7 acres 

Cheatham Lock & Dam 

Nashville Co: Davidson TN 37207— _ 


Landholding Agency: COE 


Property Number: 31200020006 


Status: Underutilized 

Reason: Floodway 

Tract F-608 

Cheatham Lock & Dam 

Ashland Co: Cheatham TN 37015- 
Landholding Agency: COE 
Property Number: 31200420021 
Status: Unutilized 

Reason: Floodway 


Tracts G702—G706 


* Cheatham Lock & Dam 


Ashland Co: Cheatham TN 37015- 
Landholding Agency: COE 
Property Number: 31200420022 
Status: Unutilized 

Reason: Floodway 

6 Tracts 

Shutes Branch Campground 
Lakewood Co: Wilson TN- 
Landholding Agency: COE 
Property Number: 31200420023 
Status: Unutilized 

Reason: Floodway 


Texas 


Tracts 104, 105-1, 105-2 & 118 
Joe Pool Lake 

Co: Dallas TX 

Landholding Agency: COE 
Property Number: 31199010397 
Status: Underutilized 

Reason: Floodway 

Part of Tract 201-3 

Joe Pool Lake 

Co: Dallas TX 

Landholding Agency: COE 
Property Number: 31199010398 
Status: Underutilized 

Reason: Floodway 

Part of Tract 323 

Joe Pool Lake 

Co: Dallas TX 

Landholding Agency: COE 
Property Number: 31199010399 
Status: Underutilized 

Reason: Floodway 

Tract 702-3 

Granger Lake 

Route 1, Box 172 

Granger Co: Williamson TX 76530-9801 
Landholding Agency: COE 
Property Number: 31199010401 
Status: Unutilized 

Reason: Floodway 

Tract 706 

Granger Lake 


Route 1, Box 172 - 

Granger Co: Williamson TX 76530-9801 

Landholding Agency: COE 

Property Number: 31199010402 

Status: Unutilized 

Reason: Floodway 

Washington 

2.8 acres 

Tract P—1003 

Kennewick Co: Benton WA 99336- 

Landholding Agency: COE 

Property Number: 31200240020 

Status: Excess 

Reason: Within 2000 ft. of flammable or 
explosive material 

405 sq. ft./Land 

Naval Base Kitsap 

Bangor Co: WA 

Landholding Agency: Navy 

Property Number: 77200520060 

Status: Unutilized 

Reason: Secured Area _ 

230 sq. ft. land 

Naval Magazine 

Indian Island Co: WA 

Landholding Agency: Navy 

Property Number: 77200620037 

Status: Underutilized 

Reasons: Within 2000 ft. of flammable or 
explosive material, Secured Area 

West Virginia 

Morgantown Lock and Dam 

Box 3 RD #2 

Morgantown Co: Monongahelia WV 26505-— 

Landholding Agency: COE 

Property Number: 31199011530 

Status: Unutilized 

Reason: Floodway 

London Lock and Dam 

Route 60 East 

Rural Co: Kanawha WV 25126-— 

Location: 20 miles east of Charleston, W. 
Virginia 

Landholding Agency: COE 

Property Number: 31199011690 

Status: Unutilized 

Reason: .03 acres; very narrow strip of land 

Portion of Tract #101 

Buckeye Creek 

Sutton Co: Braxton WV 26601- 

Landholding Agency: COE 

Property Number: 31199810006 

Status: Excess 

Reason: Inaccessible 


[FR Doc. 06-7224 Filed 8-31-06; 8:45 am] 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Parts 21 and 91 


[Docket No. FAA-2003-—14825; Amendment 
No. 21-88] 


RIN 2120-AH90 


Standard Airworthiness Certification of 
New Aircraft 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This final rule amends FAA 
regulations for issuing airworthiness 
certificates to certain new aircraft 
manufactured in the United States. 
These changes are necessary because 
under the current regulations, certain 
new aircraft are eligible for a standard 
airworthiness certificate without 
meeting the requirements of a type 
certificate (TC) and without having been 
manufactured under an FAA production 
approval. These changes are intended to 
ensure that new aircraft manufactured 
in the United States and issued a 
standard airworthiness certificate are 
type certificated and manufactured 
under an FAA production approval. 
This final rule also incorporates 
requirements contained in laws recently 
passed by Congress. These changes 
ensure that any person who ~ 
manufactures or alters an aircraft, 
aircraft engine, or propeller based on a 
TC or supplemental type certificate 
(STC) either holds the certificate or has 
permission from the certificate holder. 
This amendment also includes language 
that allows a person to manufacture one 
new aircraft based on a TC without 
holding the TC or having a licensing 
agreement from the TC holder, provided 
manufacture of the aircraft began before 
August 5, 2004. 

DATES: These amendments become 
effective October 2, 2006. 

FOR FURTHER INFORMATION CONTACT: Dan 
Hayworth, Airworthiness Certification 
Branch, AIR-230, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC 20591, 
telephone (202) 267-8449. 
SUPPLEMENTARY INFORMATION: 


Availability of Rulemaking Documents 


You can get an electronic copy using 
the Internet by: 

(1) Searching the Department of 
Transportation’s electronic Docket 
Management System (DMS) Web page 
(http://dms.dot.gov/search);. 


(2) Visiting the FAA’s Regulations and 
Policies Web page at http:// 
www.faa.gov/regulations_policies/; or 

(3) Accessing the Government 
Printing Office’s Web page at http:// 
www.gpoaccess.gov/fr/index.html. 

. You can also get a copy by sending a 
request to the Federal Aviation 
Administration, Office of Rulemaking, 
ARM-1, 800 Independence Avenue, 
SW,, Washington, DC 20591, or by 
calling (202) 267-9680. Make sure to 
identify the amendment number or 
docket number of this rulemaking. 

Anyone is able to search the 
electronic form of all comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or signing the comment, if 
submitted on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act — 
statement in the Federal Register 
published on April 11, 2000 (Volume 
65, Number 70; Pages 19477—78) or you 
may visit http://dms.dot.gov. 


Small Business Regulatory Enforcement 
Fairness Act 


The Small Business Regulatory 
Enforcement Fairness Act (SBREFA) of 
1996 requires the FAA to comply with 
small entity requests for information or 
advice about compliance with statutes 
and regulations within its jurisdiction. If 
you are a small entity and you have a 
question regarding this document, you 
may contact your local FAA official, or 
the person listed under FOR FURTHER 
INFORMATION CONTACT. You can find out 
more about SBREFA on the Internet at 
http://www.faa.gov/ > 
regulations_policies/rulemaking/ 
sbre_act/. 


Authority for This Rulemaking 


The FAA’s authority to issue rules 
regarding aviation safety is found in 
Title 49 of the United States Code (49 
U.S.C.). Subtitle I, § 106 describes the 
authority of the FAA Administrator. 
Subtitle VII, Aviation Programs, 
describes in more detail the agency’s 
authority. This rulemaking is 
promulgated under the authority 
described in Subtitle VII, Part A, 
Subpart III, § 44701(a)(5). Under that 
section the FAA is charged with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
and minimum standards for practices, 
methods, and procedures that the 
Administrator finds necessary for safety 
in air commerce. 

Additionally, § 44704(a)(3) 
specifically mandates that “if the holder 
of a TC agrees to permit another person 
to use the certificate to manufacture a 

aircraft, aircraft engine, propeller, 


or appliance, the holder shall provide 
the other person with written evidence, 
in a form acceptable to the FAA, of that 
agreement. Such other person may 
manufacture a new aircraft, aircraft 
engine, propeller, or appliance based on 
a TC only if such other person is the 
holder of the TC or has permission from 
the holder.” Paragraph (a)(4) of that 
section includes a limitation for aircraft 
manufactured before August 5, 2004 and 
states that ‘‘paragraph (3) shall not 
apply to a person who began the 
manufacture of an aircraft before August 
5, 2004, and who demonstrates to the 
satisfaction of the Administrator that 


such manufacture began before August 


5, 2004.” That paragraph further states 
“a person is permitted to invoke this 
exception with regard to the 
manufacture of one aircraft. 

Similarly, § 44704(b)(3) mandates that 
if the holder of an STC agrees to permit 
another person to use the certificate to 
modify a product, the holder must- 
provide the person with written 
evidence acceptable to the FAA of that 
agreement. That paragraph also 
mandates that a person may only change 
a product based on an STC if the person 
requesting the change is the holder of 
the STC or has permission for the holder 
to make the change. 

By prescribing requirements for 
manufacturers of new aircraft, aircraft 
engines, and propellers, and for persons 


_ altering any product, this regulation is 


within the scope of the Administrator’s 
general authority and fulfills the 
statutory mandates set forth in 

§ 44704(a) and (b). 


Background 


FAA Concerns Regarding Standard 
Airworthiness Certification of Certain 
New Aircraft 


This final rule responds to a concern 
that under the current regulations, 
certain new aircraft are eligible for 
standard airworthiness certification 
without meeting the requirements of a 
TC and without having been 
manufactured under an FAA production 
approval. The issuance of a standard 
airworthiness certificate for a particular 
aircraft indicates that the FAA has made 
a finding that the aircraft conforms to its 
type design and is in condition for safe 
operation. The FAA relies heavily on a 
manufacturer’s production certificate 
(PC) quality control system. 

The vast majority of aircraft issued 
standard airworthiness certificates have 
been produced in accordance with the 
FAA’s system of type certification, 
production certification, and 
airworthiness certification. This system 
ensures an aircraft conforms to a type 
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design and is in condition for safe 
operation. It also helps to ensure the 
accurate production of multiple aircraft 
of the same design in accordance with 
applicable airworthiness standards. 
Through type certification, the FAA 
examines the basic design of the aircraft 
against the applicable airworthiness 
standards. The FAA issues a type 
certificate (TC) for an aircraft only after 
it has determined that the aircraft design 
meets applicable airworthiness 
standards. A PC is issued after the FAA 
has made a finding that the quality 
control system of a manufacturer will 
permit it to produce duplicate versions 
of an aircraft that conform to an 
approved type design. 

The certification process provides 
numerous benefits. Any deviation from 
the approved type design that is found 
during a conformity inspection can be 
evaluated by comparison to TC data. 
This evaluation can readily determine 


’ whether an individual aircraft meets all 


the airworthiness standards identified 
by the TC. Additionally, PC holders can 
evaluate the cumulative effect of design 
changes over time and determine 
whether a changed aircraft presented for 
original airworthiness certification 
continues to comply with the 
airworthiness standards identified in 
the TC. 

Currently, new aircraft presented for 
standard airworthiness certification 
under § 21.183(d) do not have the same 
level of production oversight as newly 
manufactured aircraft produced under 
the FAA’s system of type and 
production certification.’ An applicant 
for an airworthiness certificate under 
§ 21.183(d) must make a detailed 
aircraft-by-aircraft showing to support 
the entitlement to an individual 
airworthiness certificate. This places a 
great burden on both the applicant and 
the FAA. 

Recently, some manufacturers have 
engaged in the serial production of new 
aircraft and obtained standard 
airworthiness certification of these 
aircraft under § 21.183(d) without 
holding either a TC or PC. Frequently 
these manufacturers do not have 
authorization from the original TC 
holder to use the TC to manufacture the 
aircraft. These aircraft have been built to 
match a type design under a previously 
approved TC; however, since these 
builders do not hold a TC, they may not 
have access to the supporting data 
originally used to show compliance to 
the airworthiness standards. In addition, 


1 Until recently, only a few newly manufactured 
aircraft have been issued standard airworthiness 
certificates without beging manufactured under a 


production approval. 


the FAA does not have any assurance 
preceding issuance of the standard 
airworthiness certificate that an 
individual aircraft conforms to a type 
design since it was not produced under 
a PC. Each aircraft produced must 
therefore be individually evaluated, 
compared to type design data, and 
determined to be in condition for safe 
operation. This process is frequently 
difficult, labor intensive, and time 
consuming. 

Building new aircraft intended for 
standard airworthiness certification 
under § 21.183(d) is not consistent with 
the current regulatory framework for 
obtaining standard airworthiness 
certificates for new aircraft. This rule — 
will ensure the proper assignment of 
type certificate and production approval 


- holder responsibilities to manufacturers 


of new aircraft. Type and production 
certificates for manufacturing new 
products are fundamental to the 
regulatory framework for the issuance of 
a standard airworthiness certificate. 


Congressional Action Regarding the Use 
of TCs and STCs 


This rule also incorporates new 
requirements regarding the use of TCs 
and STCs mandated by Congress in the 
Federal Aviation Reauthorization Act of 
1996 (Pub. L. 104-264; 110 Stat. 3213); 
Vision 100—Century of Aviation 
Reauthorization Act of 2003 (Vision 
100) (Pub. L. 108-176; 117 Stat 2490); 
and the Safe, Accountable, Flexible, 
Efficient Transportation Equity Act: A 
Legacy for Users (SAFTEA-LU) (Pub. L. 
109-59; 119 Stat. 11441). 

Congress enacted these statutes in 
response to the concerns of TC and STC 
holders that persons were 
manufacturing and altering products 
based on the data contained in these 
certificates without possessing any 
rights to the use of the certificates. The 
FAA historically has not inquired 
whether an applicant for an 
airworthiness certificate has the rights 
to the use of the type certificate on 
which the aircraft’s design was based. 
Additionally, the agency has not 
inquired whether an applicant for an 
STC has the rights to the technical data 
used to obtain an STC or to alter a 
product. 

Congress first addressed the issue of 
STC use in the Federal Aviation 
Reauthorization Act of 1996 by adding 
paragraph (b)(3) to 49 U.S.C. 
44704(b)(3). That action requires 
holders of STCs to provide persons 
permitted to use those certificates to 
modify a product with written evidence 
acceptable to the FAA of that agreement. 
To preclude persons from performing 
alterations on products using STC data 


that they did not have rights to, 
Congress also imposed a requirement 


_ mandating that a person may only 


change a product based on an STC ifthe — 
person requesting the change is the 
holder of the STC or has permission 
from the holder to make the change. 
Congress, at the time, did not 
specifically address the issue of whether 
one must possess rights to a TC in order 
to manufacture a product. 

As a result of concerns that persons 
were manufacturing new aircraft for 
certification based on data contained in 
TCs to which they did not have rights, 
Congress again revised § 44704 in 2003. 
In Vision 100 Congress added paragraph 
(a)(3) to § 44704 specifically mandating 
that “if the holder of a TC agrees to 
permit another person to use the 
certificate to manufacture a new aircraft, 
aircraft engine, propeller, or appliance, 
the holder shall provide the other 
person with written evidence, in a form 
acceptable to the FAA, of that | 
agreement. Such other person may 
manufacture a new aircraft, ai 
engine, propeller, or appliance based on 
a TC only if such other person is the 
holder of the TC or has permission from 
the holder.” 

In response to subsequent concerns 
that this action would preclude the 
certification of aircraft currently 
manufactured by individuals who did 
not have rights to the TCs on which 
their aircraft were based, Congress, in 
SAFETEA-LU, enacted an exception for 
aircraft whose manufacture began before 
August 5, 2004. The new provision 
provides a limited exception to the 
earlier statutory requirement and 
permits ‘‘a person who began the 
manufacture of an aircraft before August 
5, 2004, and who demonstrates to the 
satisfaction of the FAA that such 
manufacture began before August 5, 
2004” to manufacture a new aircraft 
without holding the rights to its TC. 
That paragraph further limited the 
exception by stating that “a person is 
permitted to invoke this exception with 
regard to the manufacture of one 


Prior Proposals 

This amendment is based on a notice 
of proposed rulemaking (NPRM) 
published in the Federal Register on 
February 15, 2005 (70 FR 7829) and a 
supplemental notice of proposed 
rulemaking (SNPRM) published in the 
Federal Register on November 10, 2005 
(70 FR 68374). 

In the NPRM we proposed to revise 

our regulations to: 

e Prohibit the manufacture of new 
aircraft, aircraft engines, and propellers 
based on a TC unless the person 


4 

aircraft.” 
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manufacturing the product holds the TC 
for the product (or has a licensing 
agreement) and an FAA production 
approval. 

e Prohibit the issuance of standard 
airworthiness certificates for new 
aircraft that have not been manufactured 
under an FAA production approval or 
type certificated under Title 14 of the 
Code of Federal Regulations (CFR), 

§ 21.29. 

e Require TC holders who allow 
persons to manufacture products based 
on those certificates to provide the 
manufacturers with written licensing 
agreements. 

e Require STC holders who allow 
persons to alter products based on those 
certificates to provide those persons 
with written evidence of the 
agreements. 

These changes reflect the FAA’s 
intent to preclude the issuance of 
standard airworthiness certificates for 
new aircraft that have not been 
produced under an FAA production 
approval or an approval issued by a 
foreign Civil Aviation Authority (CAA). 
They also reflect the statutory mandates 
set forth in Vision 100 and the Federal 
Aviation Reauthorization Act of 1996 
regarding the use of TCs and STCs. 

In the SNPRM we proposed to revise 
our original proposal to include an 
exception to the statutory mandate 
contained in Vision 100 requiring 
persons who manufacture a new ai 
based on a TC to hold the TC for the 
aircraft or have a licensing agreement to 
use the TC. This exception is set forth 
in section 811 of SAFTEA-LU. This law 
was enacted on August 10, 2005, 
approximately six months after 
publication of our.original proposal. In 
the SNPRM we specifically revised our 
proposal to conform to the new law and 
included a provision to permit a person 
to manufacture one new aircraft for 
certification without holding the type 
certificate for the product (or a licensing 
agreement) and an FAA production 
approval. The person must, however, 
have begun the manufacture of the 
aircraft before August 5, 2004 to obtain 
airworthiness certification of the 

Both notices contain explanatory 
material describing the basis and 
rationale for this rule. The discussion in 
the NPRM specifically addresses three 
topic areas: the issuance of standard 
airworthiness certificates to used 
aircraft and surplus military aircraft; the 
use of TCs to manufacture new aircraft, 
aircraft engines, and propellers; and the 
use of STCs as the basis for alterations. 
The SNPRM discusses our proposed 
exception from the requirement that the 
manufacturer of a new aircraft based on 


a TC be the holder of the TC, or have 
the permission of the TC holder. Except 
where we have modified the proposal in 
this rule or specifically expanded on the 
background elsewhere in this preamble, 
the material contained in the NPRM and 
SNPRM supports this final rule. 

The comment period for the NPRM 
closed on April 18, 2005, and we 
received comments from 46 
commenters. Most of the commenters 
had objections to at least one of the 
proposed changes. Four commenters 
were opposed to the entire proposal and 
five commenters supported the 
proposal. A number of commenters also 
suggested rulemaking actions not 
addressed by the proposal. 

The comment period for the SNPRM 
closed on December 12, 2005.We 
received no comments on that SNPRM. 


Manufacture of New Aircraft, Aircraft 
Engines, and Propellers 

Section 21.6 is a new section that sets 
forth restrictions on the manufacture of 
new aircraft, aircraft engines, and 
propellers. That section has been 


‘adopted as proposed, except that a 


revision was made to clarify that the 
rule does not require imported products 
to be produced under an FAA 
production approval. 

As adopted, § 21.6(a) prohibits a 
person from manufacturing a new 
aircraft, aircraft engine, or propeller 
based on a TC unless the person— 

e Is the holder of the TC, or has a 
licensing agreement from the holder of 
the TC to manufacture the product; and 

¢ Meets the requirements of subpart F 
or G of part 21. 

Our reference to subparts F and G in 
the regulation means that the person 
manufacturing the product has to 
comply with our regulations governing 
production under a TC only or a PC, 
respectively, when manufacturing a new 
aircraft, aircraft engine, or propeller 
based on a TC. Although not specifically 
discussed in the NPRM, we note that 
this requirement applies to all type- 
certificated aircraft regardless of the 
category of TC issued. This requirement 
therefore applies to type-certificated 
aircraft that may be issued other than 
standard airworthiness certificates (e.g., 
aircraft with primary or restricted 
category TCs). 

There are two exceptions to the 
general requirement set forth in 
§ 21.6(a). The first exception is set forth 
in § 21.6(b) and allows a person to 
manufacture one new aircraft without 


Meeting the requirements of paragraph 


(a), provided that person can provide 
evidence acceptable to the FAA that he 
or she began manufacturing the aircraft 
before August 5, 2004. As proposed in 


the SNPRM, § 21.6(b) addressed the 
manufacturing of these “‘grandfathered”’ 
aircraft, but did not provide a means for 
them to be certificated. To correct this 
oversight and permit those aircraft to be 
certificated, we have added new 
paragraph (h) to § 21.183. That 
paragraph permits these aircraft to 
receive a standard airworthiness 
certificate subject to conditions that 
mirror those of § 21.183(d). 

We note that the exception for a 
person who began to manufacture an 
aircraft before August 5, 2004 applies 
only to aircraft, not to aircraft engines or 
propellers. This provision is based on 
the language of section 811 of 
SAFETEA-LU, which refers only to 

A person seeking to manufacture a 
new aircraft under this exception will 
have to demonstrate to the FAA that 
manufacturing began before August 5, 
2004. Documents that could prove 
manufacturing began before August 5, 
2004 include items such as receipts for 
the purchase of parts or materials, dated 
photographs, and dated information 
received from the FAA related to the 
manufacturing or certification process 
for the specific aircraft. This 
information must be provided to the 
FAA no later than the time of 
application for an original airworthiness 
certificate. 

The second exception to § 21.6(a) is 
contained in paragraph (c) which states 
that the requirements of § 21.6 do not 
apply to new aircraft imported under 
the provisions of §§ 21.183(c), 21.184(b), 
or 21.185(c); and new aircraft engines or 
propellers imported under the 
provisions of § 21.500. These products 
are manufactured under the regulatory 
authority of countries other than the 


_ United States. Although the FAA did 


not propose this exception in the NPRM 
or SNPRM, its inclusion is necessary to 
clarify the FAA’s intent not to change 
existing requirements for new aircraft, 
aircraft engines, and propellers 
imported to the United States. This 
exception is discussed in detail in the 
section below. 


Imported Aircraft, Aircraft Kits, and 
Major Assemblies 

The Aircraft Owners and Pilots 
Association (AOPA) and Monocoupe 
Club (MCC) were concerned that the 
proposed rule was unclear as to whether 
foreign manufacturers who hold a TC 
for imported products under § 21.29 
would be required to hold a U.S. PC. 
These commenters believe that 
manufacturers who assemble foreign- 
made aircraft kits or major assemblies in 
the United States, in some instances, 
without a PC, would now be required to 
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hold a U.S. PC. Such a requirement 
could increase the cost of an aircraft to 
purchasers. Commenters requested that 
the FAA clarify that the practice of 
assembling imported aircraft kits and 
major assemblies, without necessarily 
holding a PC, will be allowed to 
continue. 

The FAA concurs with the comment 
and has added § 21.6(c) to clarify our 
intent. Foreign manufacturers holding a 
§ 21.29 TC for the import of their 
products into the United States are not 
required to hold any form of FAA 
production approval (i.e., PC or 
Approved Production and Inspection 
System (APIS)). The regulatory 
responsibility for the fabrication, 
assembly, test, and final determination 
of airworthiness of product issued a TC 
under § 21.29 rests with the Civil 
Aviation Authority (CAA) of the country 
in which the product was 
manufactured, not the FAA. 

In some instances, the CAA of the 
country of manufacture may allow these 
production activities to occur outside 
their country (i.e., even within the 
United States, when agreed to by the 
FAA), but only under a production 
approval issued and overseen by that 
responsible CAA. Completed products 
are then exported to the United States 
with an Export Certificate of 
Airworthiness attesting to their 
conformity to the § 21.29 TC, that they 
are in a condition for safe operation, and 
are eligible for a standard airworthiness 
certificate. The FAA did not intend to 
impose additional requirements on 
foreign manufacturers of aircraft 
imported into the United States under 
§ 21.183(c). 


Manufacture of Older Aircraft Based on 
“Orphaned” TCs 


Three individual commenters believe 
this proposal fails to address and make 
allowance for the manufacture of older 
aircraft based on an “orphaned” TC.2 

The commenters are correct that a 
person may not “manufacture” an 
aircraft, as opposed to “restoring” or 
“remanufacturing” an aircraft 
(discussed below), unless the person 
holds a TC or license to it. Under the 
final rule, new aircraft may receive a 
standard airworthiness certificate under 
existing § 21.183(a), (b), or (c) and the 
limited circumstances in new paragraph 
(h). 

The FAA recognizes that a person 
wishing to manufacture a new aircraft . 
based on an “orphaned” TC may be 


2 The term “orphaned,” with respect to a TC or 
STC, is not found in our regulations. We believe 
that commenters are using the term to refer to the 
situation where a TC or STC holder no longer exists 
or cannot be located. 


unable to locate the holder of the TC to 
obtain a licensing agreement. However, 
the statute clearly prohibits the 
manufacture of any new aircraft based 
on an existing TC without obtaining 
permission of the TC holder and makes 
no provision for the inability of the 
potential manufacturer to locate the TC 
holder. 


TC and STC Holder Responsibilities 


Section 21.55 requires a TC holder 
who agrees to permit another person to 
use that TC to manufacture a new 

; aircraft engine, or propeller to 
provide that person with a written 
licensing agreement acceptable to the 
FAA. Section 21.120 requires an STC 
holder who allows another person to 
use that STC to alter an aircraft, aircraft 
engine, or propeller to provide that 
person with written permission 
acceptable to the FAA. Both of these 
sections were adopted in response to 
Congressional mandates and have been 
adopted as proposed. 

e Aircraft Industries Association 
(AIA), Aeronautical Repair Station 
Association (ARSA), and General 
Aviation Manufacturers Association 
(GAMA) believe that the language in 
proposed §§ 21.6 and 21.55 should be 
synchronized with the language in 
proposed § 21.120. The commenters 
asserted that the proposed language, 
which currently refers to “licensing 
agreement” and “‘written permission,” 
should be consistent with the language 
used in the legislation. The commenters 
believe the language used in the 
proposed regulations should be 
identical regardless of the type of design 
approval (TC or STC). 

In addition, General Electric 
Transportation Aircraft Engines (GE) 


’ believes that the focus in the NPRM on 


the term “licensing agreement” was 
inappropriate because a licensing 
agreement is a business arrangement 
that does not have an impact on 
operational safety. GE recommended the 
FAA focus on ensuring a link between 
production and design organizations to 
document responsibilities for transfer of 
up-to-date airworthiness data and 
operational safety. 

The FAA notes that 49 U.S.C. 
44704(a)(3) states that “‘if the holder of 
a TC agrees to permit another person to 
use the certificate to manufacture a new 
aircraft, aircraft engine, propeller, or 
appliance, the holder shall provide the 
person with written evidence, in a form 
acceptable to the Administrator, of that 
agreement.” Current FAA regulations 
require persons who exercise the rights 
to the benefits of a TC to either hold the 
TC or have a licensing agreement from 
the TC holder. The FAA considers the 


requirement for a person to have a 
licensing agreement to manufacture an. 
aircraft based on a TC to be consistent 
with the language of the statute. 

The FAA considers use of the term 
“licensing agreement” appropriate to 
maintain consistency with existing 
regulations that specify the privileges of 
TC holders and their licensees. With 
respect to STCs, the FAA believes use 
of the less formal term “written 
permission” provides the flexibility 
necessary to accommodate the wide 
variability in the type of work 
undertaken when altering a product. For 
these reasons, the FAA is not changing 
the proposal in response to these 
comments. 

The FAA notes that an acceptable 
written licensing agreement should 
contain: A statement of the agreement 
specifying the product(s) to be 
manufactured; the model number; and 
the name of the person(s) who is being 
given consent to use the type certificate. 
The TC holder may include more 
information, such as the effective date of 
the agreement, how long the TC may be 
used, or other terms and conditions to 
ensure compliance with part 21. 

The FAA also notes that an acceptable 
permission statement should contain: A 
statement specifying the product(s) to be 
altered; the STC number; and the name 
of the person(s) to whom consent is 
being given to use the STC. The STC 
holder may also include more 
information, such as the effective date of 
the permission and how many times the 
STC may be used. 


Standard Airworthiness Certification of 
Used Aircraft and Surplus Aircraft of 
the U.S. Armed Forces 


Section 21.183 currently establishes 
four methods to obtain a standard 
airworthiness certificate, the first three 
of which are not affected by this final 
rule.3 The fourth method to obtain a 
standard airworthiness certificate 
applies to existing aircraft, including 
those manufactured from spare and 
surplus parts, and is set forth in 
§ 21.183(d). 

In the NPRM the FAA proposed that 
paragraph (d) be revised to apply only 
to used aircraft and surplus military 
aircraft. That paragraph has been 
revised in this final rule to apply only 
to used aircraft and surplus aircraft of 
the U.S. Armed Forces. As adopted, this 
section precludes standard 


_ 3Currently, §'21.183 (a) and (b) apply to 


manufacturers of new aircraft produced under a PC 
or TC only, respectively. Section 183(c) applies to 
importers of aircraft that are type certificated under 
§ 21.29 and imported from the country in which 
they were manufactured. The FAA did not propose 
to revise these paragraphs. 


| 

| 
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airworthiness certification of new 
aircraft manufactured in the U.S. by 
persons who do not hold a TC (or 
license to it) and a production approval. 
Aside from those aircraft that can be 
certificated under the limited exception 
of § 21.183(h), aircraft manufactured 
from spare and surplus parts must now 
be manufactured in accordance with the 
requirements of § 21.183(a), (b) or (c) in 
order to receive a standard 
airworthiness certificate. 

The FAA has replaced the term 
“surplus military aircraft” with 
“surplus aircraft of the U.S. Armed 
Forces” to clarify our original intent to 
preclude the standard airworthiness 
certification of foreign surplus military 
aircraft under the provisions of this 
paragraph. 

Classification of New and Used Aircraft 


ARSA and the Professional Airways 
Systems Specialists-Manufacturing 
Inspection District Office (PASS—MIDO) 
requested the FAA clarify how we make 
a distinction between ‘‘new” and 

“used” aircraft in proposed § 21.183(d). 

For the purpose of issuing a standard 
airworthiness certificate under § 21.183, 
the FAA interprets ‘used aircraft” to 
mean aircraft with time in service for 
other than production flight testing, 
including aircraft type certificated 
under § 21.29, but not eligible for 
certification under § 21.183(c), and U.S.- 
manufactured civil aircraft that were 
exported and later returned to the 
United States for FAA certification. 
Except for surplus aircraft of the U.S. 
Armed Forces, aircraft that do not meet 
the definition of “used aircr: 
specified above are considered “new 
aircraft.” 


Classification of Destroyed and 
Demolished Aircraft 


The Experimental Aircraft 
Association (EAA), International 
Birddog Association (IBDA), GAMA, 
AAA, AOPA, MCC, and ten individual 
commenters believe that if the FAA 
excludes aircraft classified as destroyed 
or demolished by the National 
Transportation Safety Board (NTSB) 
from the term “used aircraft,” they 
would no longer be eligible for a 
standard airworthiness certificate. The 
commenters stated that there have been 
many aircraft that insurance companies 
or the NTSB have identified as 
destroyed or demolished that were later 
reassembled or rebuilt using spare and 
surplus parts. This is particularly true 
for antique and surplus military aircraft. 
Commenters recommended that the 
FAA modify the proposed rule by 
adding language that protects the 
legitimate restoration of used aircraft 


that may have been classified as 


_ destroyed or demolished by the NTSB. 


Based on the number of comments, 
the FAA has reconsidered its position of 
excluding aircraft identified as 
destroyed or demolished from the term 
“used aircraft.”’ All previous references 
to aircraft identified by the NTSB as 
destroyed, and references to aircraft 
damaged to the extent that it would be 
impracticable or unsafe to repair, are not 
included in this final rule. At this time 
the FAA will continue to rely on the 
existing process for deregistering totally 
destroyed or scrapped aircraft found in 
§ 47.41. This section requires the holder 
of the Certificate of Aircraft Registration 
to return it to the FAA Aircraft Registry 
when an aircraft is totally destroyed or 
scrapped. This action terminates the 
aircraft airworthiness certificate in 
accordance with the requirements of 
existing § 21.181(a)(1). That section ~ 
specifies that an aircraft’s standard 
airworthiness certificate is effective only 
if the aircraft is registered in the United 
States. 


Effect of the Proposal on Persons 
Currently Manufacturing New Aircraft 
for Certification Under § 21.183(d) 


Although the FAA received no 
comments on the November 10, 2005 
SNPRM that proposed to include a 
provision from the recently enacted 
SAFETEA-LU, an individual 
commenter on the NPRM believes that 
the proposed rule would adversely 
affect many individuals who began 
building aircraft from spare and surplus 
parts as allowed by FAA regulations 
before enactment of Vision 100. He 
stated that individuals are currently in 
the process of building aircraft based on 
TCs, without the TC holders’ 
permission, using new and approved 
parts and that they have a considerable 
amount of time and money invested in 
these aircraft, The commenter believes 
these aircraft meet and exceed all 
applicable safety standards. The 
commenter further believes that 
changing the rules without a 
“grandfather clause’”’ to protect those 
working on their projects is unfair 
treatment under the law. 

As discussed above, § 21.6(b) provides 
an exception from the requirement to 
have written permission from the TC 
holder. That paragraph allows a person 


- to manufacture one new aircraft based 


on a TC without holding the TC or 
having a licensing agreement from the 
TC holder provided the manufacturing 
began before August 5, 2004. The 
exception contained in § 21.6(b) was 
proposed in the November 10, 2005 
SNPRM and incorporates the statutory 
provision from SAFETEA-LU that 


specifically addresses the commenter’s 
concern. Additionally, the FAA has 
added new § 21.183(h) to provide a 
means for these aircraft to be eligible for 
the issuance of a standard airworthiness 


- certificate in accordance with 


provisions largely identical to those 
found in existing § 21.183(d). 


Airworthiness Certification of Manned 
Free Balloons Under § 21.183(d) 


PASS-—MIDO believes the proposed 
regulation would prevent an owner of a 
manned free balloon from presenting 
the balloon to the FAA for standard 
airworthiness certification under 
§ 21.183(d) whenever the owner 
replaces the balloon envelope. This 
would result in a loss of approximately 
one million dollars a year in balloon 
envelope production. The commenter 
believes that this impact was not 
factored into the economic assessment 
of the NPRM. Although each manned 
free balloon component is produced 
under an FAA production approval, the 
owner completes the final assembly of 
the balloon basket, envelope, and burner 
without a PC and prior to obtaining a 
standard airworthiness certificate. The 
commenter asserted that, under this 
proposal, balloons assembled in this 
manner could not receive a standard 
airworthiness certificate. 

The FAA recognizes that 
manufacturers have been directed in the 
past to ship balloon envelopes to 
owners with an Airworthiness Approval 
Tag (FAA Form 8130-3), but without a 
standard airworthiness certificate. To 
address this practice and 
misunderstanding of current regulations 
and policy, the FAA issued an 
Information Memorandum dated August 
5, 2005 on the subject. The 
memorandum clarified the policy for 
certification of manned free balloons 
and the delivery of a balloon envelope 
when the balloon envelope is the only 
component ordered from a 
manufacturer. Under current FAA « 
policy a manned free balloon may be 
issued a standard airworthiness 
certificate under existing § 21.183(a) or 
(b) after the envelope has been flight- 
tested with a burner and basket. The 
envelope, along with the standard 
airworthiness certificate and the 
logbook, may be shipped without the 
burner and basket. The envelope may 
then be assembled to a different burner 
and basket in accordance with the TC. 
An appropriately certificated person 
may accomplish the interchange of the 
basket and burner as a preventive 
maintenance task. Balloons assembled 
with imported envelopes may obtain 
standard airworthiness certification 
under existing § 21.183(c). 
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Performance of Aircraft Maintenance 
and Alterations Based on TCs and STCs 


In the NPRM the FAA proposed to 
revise § 91.403(d) to preclude a person 
from altering an aircraft based on an 
STC unless the owner or operator of the 
aircraft is the holder of the STC or has 
written permission from the holder. 
This change was made in response to a 
Congressional mandate and has been 
adopted as proposed. Additionally, the 
FAA proposed to require any owner or 
operator of an aircraft who receives 
written permission to alter an aircraft 
based on an STC to retain that written 
permission until the alteration is 
superseded and to transfer the 
document with the aircraft at the time 
the aircraft is sold. Based on the 
concerns of commenters and a review of 
the costs of compliance with the 
proposal, the FAA has chosen not to © 
adopt that proposed requirement. 


STC Record Retention and Transfer 
Requirements 


The ARSA and GE, as well as two 
individual commenters, were opposed 
to proposed § 91.403(d). These 
commenters stated that the proposal is 
unmanageable, cost prohibitive, and of 
questionable value. 

The FAA agrees with the commenters 


' in part and is therefore not including. 


the proposed record retention and 
transfer requirements in this final rule. 
However, § 91.403(d) retains language 
based on the statutory requirement that 
persons altering an aircraft based on an 
STC must ensure that the owner or 
operator of the aircraft holds the STC or 
has written permission from the STC 
holder. 


“Remanufacture,”’ “Restoration,” 
Maintenance, and Alteration of Older 
Aircraft Based on “Orphaned” TCs and 
STCs 


The Aviation Foundation of America 
(AFA), AOPA, and MCC as well as 
seven individual commenters believe 
this proposal fails to address and make 
allowance for the “‘remanufacture,”’ 
“restoration,” and maintenance of older 
aircraft based on an “orphaned” TC or 
STC. Commenters recommended that 
the FAA revise proposed §§ 21.6(a) and 
91.403(d) to allow for the 
‘“emanufacture,” “restoration,” and 
maintenance of older aircraft based on 
orphaned TCs and STCs. 

Similarly, the AAA, AOPA, and MCC, 
as well as six individual commenters 
believe this proposal fails to address 
and make allowance for the alteration of 
older aircraft based on “orphaned” 
STGs. 

There are a number of issues raised by 
these comments. The first concerns the 


meaning of the terms “remanufacture” 
and “‘restoration.”’ The second concerns 
obtaining permission from the TC or 
STC holder for performing maintenance 
or preventive maintenance. The third is 
availability of data for use during 
maintenance and preventive 
maintenance. 

In addressing the first issue, the FAA 
notes that the commenters use the terms 
“remanufacture” and “restoration,” 
which are not found in our regulations. 
Based on the agency’s understanding of 
the common usage of these terms, the 
FAA considers “‘remanufacture” and 
“restoration’’ to be included under the 
terms maintenance, preventive 
maintenance, or rebuilding. 

Section 1.1 states ‘‘Maintenance 
means inspection, overhaul, repair, 
preservation, and the replacement of 
parts, but excludes preventive 
maintenance.” It also states ‘‘Preventive 
maintenance means simple or minor 
preservation operations and the 
replacement of small standard parts not 
involving complex assembly 
operations.” Preventive maintenance 
tasks are listed in paragraph (c) of 


. Appendix A to 14 CFR part 43. 


- To be considered rebuilt, § 43.2(b) 
requires that the product, appliance or 
component part be “disassembled, 
cleaned, inspected, repaired as 
necessary, reassembled, and tested to 
the same tolerances and limits as a new 
item, using either new or used parts that 
conform to new part tolerances and 
limits or to approved oversize or 
undersized dimensions.” We note that 
under existing § 43.3, only the 
manufacturer may rebuild an aircraft, 
aircraft engine, propeller or appliance it 
manufactured under a TC, PC, Parts 
Manufacturer Approval (PMA), 
Technical Standard Order Authorization 
(TSOA), or Product and Process 
Specification. 

To address the second issue, the FAA 
notes that once a product has been 
manufactured and has received its 
original airworthiness approval, 
permission from the owner to use TC or 
STC data is not required for 
maintenance, preventive maintenance, 
or rebuilding of the product under our 
regulations. For this reason, neither the 
final rule nor the underlying statute 
affects persons performing these actions. 
Therefore, based on the agency’s 
understanding of the common usage of 
these terms, this rule does not affect the 
re-manufacture, rebuilding, or. 
restoration of an aircraft. 

Third, the FAA recognizes that a 
person performing maintenance or 
preventive maintenance has a need for 
TC or STC data to support the continued 
airworthiness of a product. The FAA 


agrees that the inability to locate the 
holder of a TC or STC may adversely 
affect a person’s ability to obtain the 
necessary TC or STC data. This final 
rule does not address this issue as it is 
beyond the scope of both the original 
and supplemental proposals. 

Under the statute, a person must hold 
an STC or have written permission from 
the holder of the STC in order to alter 
a product based on that STC. This 
requirement is specified in § 91.403(d). 
The FAA recognizes that a person 
wishing to alter a product based on an 
“orphaned” STC may be unable to 
locate the holder of the STC to obtain 
written permission from the holder. 


Intellectual Property Rights 


One iridividual commenter believes 
that the proposed requirements 
pertaining to the use of TCs and STCs 
do not have a safety purpose. The 
commenter believes that the proposed 
changes address intellectual property 
rights which are protected in the 
commercial code through patents, 
trademarks, and copyrights. The 
commenter believes that the proposed 


- changes are unnecessary because an 


owner of a TC or STC can seek 
satisfaction through the existing legal 
system if his rights to the TC or STC are 
violated. 

In responsé to the commenter’s 
concerns the FAA notes that the 
changes made in this rule reflect 
statutory changes mandated by Congress 
in The Federal Aviation Reauthorization 
Act of 1996, Vision 100, and SAFETEA-— 
LU. In those statutes, Congress 
specifically revised the provisions of 49 
U.S.C. 44704 that address the use of TCs 
and STCs. This rule does not alter the 
property rights of the holders of those 
certificates or the remedies they may 
seek for violation of those rights. The 
tule serves only to codify statutory 
mandates. 

The FAA has historically not inquired 
into whether a person has permission to 
use specific data to certificate an aircraft 
under § 21.183(d), and we recognize that 
this policy may have facilitated the use 
of data by persons who did not have 
legitimate rights to its use. Recent 
revisions by Congress to the U.S. Code 
have attempted to remedy this situation. 
These statutory revisions, however, 
have not altered the property rights of 
the owners of the technical data or other 
information that forms a part of these 
certificates. This data and information 
could never be used without the 
permission of the TC or STC holder, 
however there was no statutory 
requirement for a person to receive 
evidence of this permission from the TC 
holder. The enactment of the regulations 
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‘ contained in this rule reflects current 


statutory mandates, and serves to carry 
out the clear intent of Congress. 

The MCC, AOPA, AAA, and AFA, as 
well as eleven individual commenters 
believe there are hundreds of TCs and 
STCs that no longer have owners and 
are, thus, considered ‘“‘orphaned” and in 
the public domain. In their opinion, the 
public owns these TCs and STCs, and 
anyone should be able to use them. 

The fact that the original holder of a 


TC or STC no longer exists, or that the 


FAA may not be able to locate the 
holder, does not automatically sever the 
rights of that certificate holder with 
regard to the contents of the TC or STC. 
These TCs and STCs, including their . 
supporting technical data, are not 
automatically transferred into the public 
domain. Absent a surrender, 
suspension, or revocation of the 
certificate, the FAA cannot sever the 
rights of a holder to the privileges of a 
TC or STC, and the FAA cannot 
unilaterally extinguish any intellectual 
property rights that a person may have 
to the technical data or other contents 
of a certificate. 

Although the original holder of a 
certificate may no longer exist, the 
holder’s intellectual property rights are 
not automatically extinguished, but 
rather are passed to the legitimate 
successors or heirs of the holder by 
operation of law. They do not 
automatically revert to the public 
domain. The holder of a TC or STC, or 
its legitimate successors or heirs, may 
choose to make the technical data or 
other contents of a certificate available 
to the public, however a person may 
neither infringe upon, nor otherwise 
exercise, the rights of the owner of this 
property without that person’s consent. 


Miscellaneous Issues 
Continued Airworthiness 


An individual commenter believes 
that § 1.1 should be amended to include 
a definition of “Instructions for 
Continued Airworthiness.” The 
commenter also recommends that the 
FAA amend § 21.50(b) to include a 
clause that manufacturers’ maintenance 
documents will be made available to | 
anyone needing access for safety 


_ purposes and that the manufacturer 


cannot charge more than the cost of 
reproduction for these documents. 

The FAA did not propose a definition 
of “Instructions for Continued 
Airworthiness,” nor did the agency 
propose a revision to § 21.50(b) to 
address the availability of 
manufacturers’ maintenance manuals. 
Taking such action in this final rule 
would not afford affected parties an 


opportunity to effectively comment on 
the changes and would be beyond the 
scope of the notice. The FAA notes that 
14 CFR part 11 provides the 
commenters with a mechanism for 
recommending that such changes be 
made to the regulations. 


Quality Assurance Systems 


An individual commenter believes 
that the FAA should adopt a policy 
where the complexity of the required 
quality assurance system is 
commensurate with the level of 
production. The commenter stated that 
current FAA guidance allows 
production for a 6-month period under 
an approved production inspection 
system (APIS), after which an applicant 
must meet the requirements for the 
issuance of a PC. The commenter 
believes the FAA should base quality 
system requirements on the applicant’s 
number of employees, number of units, 
or sales, rather than a period of time. 

This comment is outside the scope of 
the proposal. Possession of an APIS or 
PC is based on the ability to replicate an 
aircraft to its type design. The 
complexity of the quality control system 
is determined by the facility, products, 
processes, and procedures required to 
replicate these aircraft. 

Additionally, the FAA notes that a 
person may produce a product under an 
APIS for a period longer than six 
months. In accordance with existing 
§ 21.123 processes are in place to extend 
an APIS for more than six-months after 
the date of issuance of a TC in cases 
where a production inspection system 
cannot be established due to the 
complexity of a product. 


Harmonization With European Aviation 
Safety Agency Regulations 

The AIA and GE recommended FAA 
take an approach similar to that used by 
the European Aviation Safety Agency 
(EASA) for establishing production 
approval requirements. 

The commenters recommended that 
the FAA consider harmonization of the 
proposed rule language with existing 
EASA regulations 21A.131 and 21A.133. 
They noted that both regulations 
consistently use the word “design” with 
respect to obtaining a Production 
Organization Approval, the EASA 
equivalent of a PC. Further, EASA 
Acceptable Means of Compliance for 
21A.131 and 21A.133 consistently refers 
to the applicable design data when 
formulating an agreement between the 
design approval holder and the 
production organization. 

Although the FAA recognizes the 
benefits that may be obtained as a result 
of harmonization, the FAA did not 


propose any such requirements in the 
NPRM. The FAA considers such 
changes to be outside the scope of the 
NPRM and therefore inappropriate for 
inclusion in the final rule. However, we 
may consider this comment in a future 
rulemaking. 


FAA Resources and Delegation 


Two commenters asserted the FAA’s 
reliance on “limited resources” as a 
justification for revising the rules is 
inappropriate. One commenter urged 
the FAA to rely more on designees for 
certification projects under § 21.183(d) 
to reduce the FAA’s workload. 

The FAA often considers the level of 
agency resources available to conduct 
oversight in establishing regulatory 
requirements. In an effort to conserve 
resources, the FAA has relied 
extensively on the use of designees for 
standard airworthiness certification of 
used aircraft under § 21.183(d). 

Before this final rule, new aircraft 
could be presented for airworthiness 
certification under § 21.183(d) without 
the benefit of being manufactured under 
a production quality system. These 
aircraft did not have the same level of 
production oversight as newly 
manufactured aircraft certificated under 
§ 21.183(a), (b), or fc), and a finding of 
accurate reproduction to a type design 
was difficult. An increased level of _ 
delegation would not address this 
underlying problem. 


Comments on the Initial Economic » 
Assessment 


GE believes that the Initial Economic 
Assessment in the NPRM is inconsistent . 
with current 14 CFR part 21 and other 
language in the NPRM discussion. The 
Assessment states that the proposed rule 
would require airplane manufacturers to 
hold both a TC and a production 
approval for all airplanes produced that 
are issued a standard airworthiness 
certificate. 

The commenter is correct, and we 
have revised the economic analysis of 
the final rule to reflect that the type 
certificate and production approval 
holder do not have to be the same 

erson. 

Additionally PASS—-MIDO 
recommended that the FAA Civil 
Aircraft Registry begin tracking the 
number of “‘new” aircraft certificated 
under § 21.183(d) to understand the 
scope of the number of aircraft presently 
certificated under these rules. This 
commenter believes that more than 100 
aircraft a year are certificated under this 
regulation, and the economic impact of 
not being able to certificate these aircraft 
under this regulation would have a large 
impact on the flying community. 
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The FAA notes that its Aircraft 
Registry does not track the number of 
aircraft certificated under § 21.183(d). 
Since there is no data in the Aircraft 
Registry that indicates if an aircraft was 
certificated under § 21.183(d) and the 
commenter provided no data to 


. substantiate its claim, we have no 


empirical basis for revising the 
economic analysis to reflect the 
commenter’s concerns. 


Regulatory Notices and Analyses 
Paperwork Reduction Act 


Information collection requirements 
in this rule have previously been 
approved by the Office of Management 
and Budget (OMB) under the provisions 
of the Paperwork Reduction Act of 1995 
(44 U.S.C. 3507(d)), and have been 
assigned OMB Control Number 2120— 
0005. 


International Compatibility 


In keeping with U.S. obligations 
under the Convention on International 
Civil Aviation, it is FAA policy to 
comply with International Civil 
Aviation Organization (ICAO) Standards 
and Recommended Practices to the 


maximum extent practicable. The FAA © 


has determined that there are no ICAO 
Standards and Recommended Practices 
that correspond to these regulations. 


Final Economic Assessment 


Changes to Federal regulations must 
undergo several economic analyses. 
First, Executive Order 12866 directs that 
each Federal agency shall propose or 
adopt a regulation only upon a reasoned 
determination that the benefits of the 
intended regulation justify its costs. 
Second, the Regulatory Flexibility Act 
of 1980 requires agencies to analyze the 
economic effect of regulatory changes 
on small entities. Third, the Trade 
Agreements Act (19 U.S.C. 2531-2533) 
prohibits agencies from setting 
standards that create unnecessary 
obstacles to the foreign commerce of the 
United States. In developing U.S. 
standards, this Trade Act also requires 


_ the consideration of international 


standards and, where appropriate, that 
they be the basis of U.S. standards. And 
fourth, the Unfunded Mandates Reform 
Act of 1995 requires agencies to prepare 
a written assessment of the costs, 
benefits, and other effects of proposed 
or final rules that include a Federal 
mandate likely to result in the 
expenditure by State, local, or tribal 
governments, in the aggregate, or by the 
private sector of $100 million or more 
annually (adjusted for inflation). 

The FAA has determined that this 
final rule has minimal costs, and that it 


is neither “‘a significant regulatory 
action” as defined in Executive Order 
12866, nor “significant” as defined in 
DOT’s Regulatory Policies and 
Procedures. Further, this rule will not 
have a significant economic impact on 
a substantial number of small entities, _ 
will not impact international trade, and 
will not impose an Unfunded Mandate 


on State, local, or tribal governments, or 
on the private sector. 

DOT Order 2100.5 prescribes policies 
and procedures for simplification, 
analysis, and review of regulations. If it 
is determined the expected impact is so 
minimal that a rule does not warrant a 
full evaluation, a statement to that effect 
and the basis for it is included in the 


regulation. 


The FAA has evaluated each section 
of the rule and its relation to current 
public law and current industry 


‘ practice. Section 21.6 does not impose 


a cost to the industry because it is a 
current statutory requirement that a 
person manufacturing a new aircraft, 
aircraft engine, or propeller based on a 
TC do so only if that person is the 
holder of the TC or has permission from 
the holder (except for those aircraft 
manufactured under the limited 
exception of 49 U.S.C. 44704(a)(4) as set 
forth in § 21.6(b)). Sections 21.55 and 
21.120 also do not impose costs on the 
industry because it is a current statutory 
requirement for TC and STC holders to 
provide written evidence in a form 
acceptable to the FAA of an agreement 
to use those certificates. Additionally, 

§ 91.403 does not impose costs on the 
industry because it is a current statutory 
requirement that persons may not alter 
an aircraft based on an STC unless the 
owner or operator holds the STC or has 
the written permission of the holder. 
Furthermore, the revisions to 

§ 21.183(d) also will not result in 
significant additional cost to the 
industry. Current industry practice 
shows that TC holders or licensees of 
TC holders who are involved in the 
serial production of aircraft also hold 
production approval. We note that the 
economic evaluation for the NPRM 
stated that only one company was 
engaged in the serial production of new 
aircraft intended for standard 
airworthiness certification without 
holding either a TC or PC, Since the 
publication of that NPRM, this company 
has obtained a TC for the aircraft. 

The FAA believes the economic 
impacts of this final rule are minimal 
because this final rule codifies common 
industry business practices, and 
conforms to an existing statutory 
requirement. Accordingly, the FAA has 
determined the expected impact of this 


final rule is so minimal the rule does 
not warrant a full evaluation. 


Final Regulatory Flexibility 
Determination 

The Regulatory Flexibility Act of 1980 
(RFA) establishes ‘‘as a principle of 
regulatory issuance that agencies shall 
endeavor, consistent with the objective 
of the rule and of applicable statutes, to 
fit regulatory and informational 
requirements to the scale of the 
business, organizations, and 
governmental jurisdictions subject to 
regulation.” To achieve that principle, 
the Act requires agencies to solicit and 
consider flexible regulatory proposals 
and to explain the rationale for their 
actions. The Act covers a wide range of 
small entities, including small 
businesses, not-for-profit organizations, 
and small governmental jurisdictions. 

Agencies must perform a review to 
determine whether a proposed or final 
tule will have a significant economic 
impact on a substantial number of small 
entities. If the determination is that it 
will, the agency must prepare a 
regulatory flexibility analysis as 
described in the Act. 

However, if an agency determines that 
a proposed or final rule is not expected 
to have a significant economic impact 
on a substantial number of small 
entities, section 605(b) of the Act 
provides that the head of the agency 
may so certify and a regulatory 
flexibility analysis is not required. The 
certification must include a statement 
providing the factual basis for this 
determination, and the reasoning should 
be clear. 

The changes contained in this rule 
codify industry practices for the 
manufacture of new aircraft that are 
issued standard airworthiness 
certificates. Current industry practice 
shows that a TC holder or licensee, 
involved in the serial production of 
aircraft issued standard airworthiness 
certificates, also holds a production 
approval. Because all new aircraft 
intended for standard airworthiness 
certification are type certificated and are 
manufactured under a production 
7 there are no resulting costs. 

dividuals and firms affected by this 
rule will include applicants for standard 
airworthiness certificates for new 
aircraft, STC holders, TC holders, 
licensees of TC holders, manufacturers, 
and maintenance providers. Many of 
these qualify as small businesses. 
Although the rule could affect a 
substantial number of small entities, the 
FAA believes there will be no small 
entity impact because the rule will 
establish a regulatory framework to 
ensure that the existing statutory 
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requirements are met. Consequently, I 
certify that this final rule will not have 
a significant economic impact on a 
substantial number of small entities. 


International Trade Impact Assessment 


The Trade Agreement Act of 1979 
prohibits Federal agencies from 
engaging in any standards or related 
activities that create unnecessary 
obstacles to the foreign commerce of the 
United States. Legitimate domestic 
objectives, such as safety, are not 
considered unnecessary obstacles. The 
statute also requires consideration of 
international standards and, where 
appropriate, that they be the basis for 
U.S. standards. 

This rule incorporates existing public 
laws and common industry practices 
and thus imposes no additional cost to 
industry. This final rule will not create 
obstacles to international trade. 


Unfunded Mandates Assessment 


The Unfunded Mandates Reform Act 
of 1995 (Pub. L. 104—4) (the Act) is 
intended, among other things, to curb 
the practice of imposing unfunded 
Federal mandates on State, local, and 
tribal governments. Title II of the Act 
requires each Federal agency to prepare 
a written statement assessing the effects 
of any Federal mandate in a proposed or 
final agency rule that may result in an 
expenditure of $100 million or more 
(adjusted annually for inflation with the 
base year 1995) in any one year by State, 
local, and tribal governments, in the 
aggregate, or by the private sector; such 
a mandate is deemed to be a “significant 
regulatory action.” The FAA currently 
uses an inflation-adjusted value of 
$128.1 million in lieu of $100 million. 

This rule does not contain such a 
mandate. Therefore, the requirements of 
Title II of the Unfunded Mandates 
Reform Act of 1995 do not apply. 


Executive Order 13132, Federalism 


The FAA has analyzed this final rule 
under the principles and criteria of 
Executive Order 13132, Federalism. We 
have determined that this action will 
not have a substantial direct effect on 
the States, or the relationship between 
the national Government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government, and therefore does 
not have federalism implications. 


Regulations Affecting Intrastate 
Aviation in Alaska 


Section 1205 of the FAA 
Reauthorization Act of 1996 (110 Stat. 
3213) requires the Administrator, when 
modifying regulations in a manner 
affecting intrastate aviation in Alaska, to 


consider the extent to which Alaska is 
not served by transportation modes 
other than aviation, and to establish 
appropriate regulatory distinctions. We 
believe that the relief provided to 
manufactures of new aircraft as 
specified in §§ 21.6(b) and 21.183(h) 
sufficiently address the concerns of 
persons currently manufacturing new 
aircraft in Alaska for certification under 
§ 21.183. We have determined that there 
is no need to make any regulatory 
distinctions applicable to intrastate 
aviation in Alaska. - 


Environmental Analysis 


FAA Order 1050.1E identifies FAA 
actions that are categorically excluded 
from preparation of an environmental 
assessment or environmental impact 
statement under the National 
Environmental Policy Act in the 
absence of extraordinary circumstances. 
The FAA has determined this 
rulemaking action qualifies for the 
categorical exclusion identified in 
paragraph 312f and involves no 
extraordinary circumstances. 


Regulations That Significantly Affect 
Energy Supply, Distribution, or Use 


The FAA has analyzed this final rule 
under Executive Order 13211, Actions 
Concerning Regulations that 
Significantly Affect Energy Supply, 
Distribution, or Use (May 18, 2001). We 
have determined that it is not a 
“significant energy action” under the. 
executive order because it is not a 
“significant regulatory action” under 
Executive Order 12866, and it is not 
likely to have a significant adverse effect 
on the supply, distribution, or use of 
energy. 


List of Subjects in 14 CFR Part 21 


Aircraft, Aviation safety, Exports, 
Imports, Reporting and recordkeeping 
requirements. 


The Amendment 


@ In consideration of the foregoing, the 
Federal Aviation Administration 
amends Chapter I of Title 14, Code of 
Federal Regulations as follows: 


PART 21—CERTIFICATION 
PROCEDURES FOR PRODUCTS AND 
PARTS 


@ 1. The authority citation for part 21 is 
revised to read as follows: 


Authority: 42 U.S.C. 7572; 49 U.S.C. 
106(g), 40105, 40113, 44701-44702, 44704, 
44707, 44709, 44711, 44713, 44715, 45303. 


m 2. Add new § 21.6 to read as follows: 


§ 21.6 Manufacture of new aircraft, aircraft 


-engines, and propellers. 


(a) Except as specified in paragraphs 
(b) and (c) of this section, no person 
may manufacture a new aircraft, aircraft 
engine, or propeller based on a type 
certificate unless the person— 

(1) Is the holder of the type certificate 
or has a licensing agreement from the 
holder of the type certificate to’ 
manufacture the product; and 

(2) Meets the requirements of subpart 
F or G of this part. 

(b) A person may manufacture one 
new aircraft based on a type certificate ~ 
without meeting the requirements of 
paragraph (a) of this section if that 
person can provide evidence acceptable 
to the FAA that the manufacture of the 
aircraft by that person began before 
August 5, 2004. 

(c) The requirements of this section 
do not apply to— 

(1) New aircraft imported under the 
provisions of §§ 21.183(c), 21.184(b), or 
21.185(c); and 

(2) New aircraft engines or propellers 
imported under the provisions of 
§ 21.500. 


gw 3. Add new § 21.55 to read as follows: 


§21.55 Responsibility of type certificate 
holders to provide written licensing 
agreements. 

A type certificate holder who allows 
a person to use the type certificate to 
manufacture a new aircraft, aircraft 
engine, or propeller must provide that 
person with a written licensing 
agreement acceptable to the FAA. 


mw 4. Add new § 21.120 to read as 
follows: 


§21.120 Responsibility of supplemental 
type certificate holders to provide written 
permission for alterations. 

A supplemental type certificate 
holder who allows a person to use the 
supplemental type certificate to alter an 
aircraft, aircraft engine, or propeller 
must provide that person with written 
permission acceptable to the FAA. 


m 5. Amend § 21.183 by revising the 


_ introductory text of paragraph (d) and 


adding paragraph (h) to read as follows: 


§21.183 Issue of standard airworthiness 
certificates for normal, utility, acrobatic, 
commuter, and transport category aircraft; 
manned free balloons; and special classes 
of aircraft. 


* * * * * 

(d) Used aircraft and surplus aircraft 
of the U.S. Armed Forces. An applicant 
for a standard airworthiness certificate 
for a used aircraft or surplus aircraft of 
the U.S. Armed Forces is entitled to a 


standard airworthiness certificate if— 
* * * * * 
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(h) New aircraft manufactured under 
the provisions of § 21.6(b). An applicant 
for a standard airworthiness certificate 
for a new aircraft manufactured under 
the provisions of § 21.6(b) is entitled to 
a standard airworthiness certificate if— 

(1) The applicant presents evidence to 
the FAA that the aircraft conforms to a 
type design approved under a type 
certificate or supplemental type 
certificate and to applicable 
Airworthiness Directives; 

(2) The aircraft has been inspected in 
accordance with the performance rules 
for a 100-hour inspections set forth in 
§ 43.15 of this chapter and found 
airworthy by a person specified in 
paragraph (d)(2) of this section; and 


(3) The FAA finds after inspection, 
that the aircraft conforms to the type 
design, and is in condition for safe 
operation. 


PART 91—GENERAL OPERATING AND 


FLIGHT RULES : 


a 6. The authority citation for part 91 is 
revised to read as follows: 


' Authority: 49 U.S.C. 106(g), 1155, 40103, 
40113, 40120, 44101, 44111, 44701, 44704, 
44709, 44711, 44712, 44715, 44716, 44717, 
44722, 46306, 46315, 46316, 46504, 46506— 
46507, 47122, 47508, 47528-47531, articles 
12 and 29 of the Convention on International 
Civil Aviation (61 Stat. 1180). 


m 7. Add new paragraph (d) to § 91.403 
to read as follows: 


, §91.403 General. 


* * * * * 


(d) A person must not alter an aircraft 
ased on a supplemental type certificate 
unless the owner or operator of the 
aircraft is the holder of the 
supplemental type certificate, or has 
written permission from the holder. 
Issued in Washington, DC, on August 18, 
2006. 
Marion C. Blakey, 
Administrator. 
[FR Doc. 06-7355 Filed 8-31-06; 8:45 am] 
BILLING CODE 4910-13-P 
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. DEPARTMENT OF HOMELAND (3) Certification Statement Freedom of Information Act, 5 U.S.C. 
SECURITY (4) Submission to the Program 552 (FOIA), and other laws, rules, and 
F. Acknowledgment of Receipt, Validation, processes. 
Office of the Secretary and Marking: Section 29.6 _ In responding to comments and 
(2) drafting this final rule, DHS has been 
6 CFR Part 29 (3) Aaaiaialiiaees careful to further the purposes of the 
RIN 1601-AA14 (4) Determinations of Non-Protected Status Protected Critical Infrastructure 
(5) Changes from Protected to Non- Information (PCII) Program as an 
Procedures for Handling Critical Protected Status effective anti-terrorism tool while also 
Infrastructure Information G. Safeguarding of PCII: Section 29.7 carefully observing its limitations. For 


AGENCY: Office of the Secretary, DHS. 
ACTION: Final rule. 


SUMMARY: This final rule amends the 
February 2004 Interim Rule establishing 
uniform procedures to implement the - 
Critical Infrastructure Information Act 
of 2002. These procedures govern the 
receipt, validation, handling, storage, 
marking, and use of critical: 
infrastructure information voluntarily 
submitted to the Department of 
Homeland Security. The procedures are 
applicable to all Federal, State, local, 
and tribal government agencies and 
contractors that have access to, handle, 
use, or store critical infrastructure 
information that enjoys protection 
under the Critical Infrastructure 
Information Act of 2002. i 

DATES: Effective Date: This final rule is 
effective September 1, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Laura Kimberly, Directorate for 
Preparedness (202) 360-3023, not a toll- 
free call. 
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PART 29—PROTECTED CRITICAL 
INFRASTRUCTURE INFORMATION 


Table of Abbreviations 


In this document, the following 
abbreviations are commonly used: 
APA—Administrative Procedure Act 
Cll—Critical Infrastructure Information 
CII Act—Critical Infrastructure Information 

Act of 2002 
DHS—Department of Homeland Security 
FOIA—Freedom of Information Act 
HSA—Homeland Security Act of 2002 
ISAO—Information Sharing and Analysis 

Organization 
NPRM—Notice of Proposed Rulemaking 
PCIi—Protected Critical Infrastructure 

Information 
PCIIMS—Protected Critical Infrastructure 

Information Management System 


I. Introduction 


The Critical Infrastructure 
Information Act of 2002 (CII Act) is a 
crucial tool in facilitating the 
Department of Homeland Security’s 


- (DHS) analysis of infrastructure 


vulnerability and related informatiort for 
planning, preparedness, warnings and 
other purposes. The CII Act enables 
DHS to collaborate effectively to protect 
America’s critical infrastructure, eighty- 
five percent of which is in the private 
sector’s hands. The CII Act authorized 
DHS to accept information relating to 
critical infrastructure from the public, 
owners and operators of critical 
infrastructure, and State, local, and 
tribal governmental entities, while 
limiting public disclosure of that 
sensitive information under the 


1Homeland Security Act of 2002 (HSA) Pub. L. 
108-275, tit. II, subtit. B, sec. 211, 116 Stat. 2135, 
2150 (Nov. 25, 2002) (6 U.S.C. 131-134). 


the PCII Program to be successful, DHS 
believes that the rule must be as clear 
and certain as possible, yet flexible to 
respond to changing conditions. Among 
other measures, this final rule: 

e Clarifies that a submittal validated 
as PCII will not thereafter lose its 
protected status except under a very 
narrow set of circumstances (section 
29.6(g)); 

e Requires that PCII will be shared 
only for the Homeland Security 
purposes specified in the statute and in 
no event for other collateral regulatory 
purposes (section 29.3(b)); 

e Provides the PCII Program Manager 
with the flexibility to designate certain 
types of infrastructure information as 
presumptively valid PCII in order to 
accelerate the validation process and 
provide greater certainty to potential 
submitters (section 29.6(f)); 

e Provides that submissions not 
validated as PCII be returned to the 
submitter or destroyed (section 
29.6(e)(2)(ii)); 

e Provides for submission of CII for 
protection through DHS field 
representatives (section 29.5(a)(1)); 

e Identifies procedures for indirect 
submissions to DHS through other 
Federal agencies (sections 29.1(f), 
29.5(a)(1), 29.6(b), (d)); and 

e Simplifies the information 
submission process (section 29.6). 

On April 15, 2003, DHS published a 
notice of proposed rulemaking (NPRM) 
regarding the establishment of the PCII 
Program. 68 FR 18523 (Apr. 15, 2003). 
Written comments were accepted 
through June 16, 2003. DHS received 
117 sets of comments. 

DHS subsequently published an 
interim rule on February 20, 2004 at 69 
FR 8074. In the February 2004 Interim 
Rule, DHS responded to the public 
comments received in response to the 
initial NPRM and invited additional 
public comments. DHS received 32 sets 
of responsive comments from various 
entities, including trade organizations 
writing on behalf of their membership, 
private sector and public interest 
entities, one State government agency, 
and individual commenters. The 
comments may be reviewed at http:// 
www.dhs.gov/dhspublic/interapp/ . 
editorial/editorial_0438.xml. 
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II. Major Issues in the February 2004 
Interim Rule 


DHS has resolved several major issues 
raised in public comments on the 
February 2004 Interim Rule. The 
following sections identify specific 
issues raised by commenters and 
describe how these issues have been 
resolved. 


A. Indirect Submissions of PCII 


The preamble to the February 2004 
Interim Rule discussed ‘‘indirect 
submission” of CII. Section 29.2 of the 
NPRM ? defined “‘submission of CII to 
DHS,” to include “either directly or 
indirectly via another Federal agency, 
which, upon receipt of the CII will 
forward it to DHS.” In section 29.5(b)(1), 
the proposed rule provided that CII 
would receive the protections of the CII 
Act only when the information was 
submitted either “directly to the IAIP 
[Preparedness] Directorate or indirectly 
to the DHS IAIP Directorate by 
submitting it to any Federal agency 
which then * * * forwards the 
information to the DHS IAIP 
Directorate.”’ Other provisions of the 
proposed rule specifically required 
submittals to be made to the PCII 
Program Manager, either directly or 
indirectly. 

DHS responded to the public 
comments on indirect submission 
received in the February 2004 Interim 
Final Rule. The preamble stated that, in 
light of substantial concern about 
allowing indirect submissions, DHS had 
removed references to indirect 
submissions from the rule and made 
clear that submissions must be made to 
the PCII Program Manager or the PCII 
Program Manager’s designees. At the 
same time, DHS noted that it had 
received comments voicing support for 
indirect submissions. These comments 
favored the NPRM original intent, 
which was to facilitate information 
sharing with the Federal government 
through established relationships 
between owners of the nation’s critical 
infrastructure and those Federal 
agencies that are sector leaders for 
particular infrastructure. Accordingly, 
after the PCII Program had become 
operational, and pending further 
analysis, the final rule might allow for 
indirect submissions. The February 
2004 Interim Rule invited additional 
public comment. 

Twenty additional sets of comments 
on this subject were received. Nine 
commenters opposed allowing indirect 


2 For ease of reference, all references in this final 
Tule to sections or paragraphs without full citation 


‘refer to sections and paragraphs of promulgated 6 


CFR part 29. 


submissions, citing such considerations 
as the restrictions imposed on the use of 
PCII, concerns about the protection of 
submitted CII within agencies other 
than DHS, the potential for confusion as 
to what other agencies may do with 


‘information in their possession, and the 


risk of an appearance that PCII had been 
misused. Six other commenters 
considered indirect submissions 
problematic and believed that 
permitting such submissions would 
require additional clarification or a 
system of checks and balances. On the 
other hand, five organizations warned 
that not allowing indirect submissions 
would run contrary to their normal 
information flow with Federal agencies 
other than DHS. 

Upon considering these comments, 
DHS has concluded that certain Federal 
personnel outside the Program 
Manager’s Office at DHS (‘‘Program 
Office’’), including certain DHS field 
representatives and certain personnel in 
other federal agencies, should be 
permitted to receive and forward CII to 
the Program Manager, but that (absent a 
categorical inclusion, discussed below 
at section III.F.) only the PCII Program 
Office within DHS will be authorized to 
make the decision as to whether to 
validate a submission as PCII. The PGII 
Program Manager will authorize 
personnel in Federal governmental 
entities other than the PCII Program 
Office to accept a submission on behalf 
of the Program Office, but only when 
such personnel are trained to ensure 
compliance with the requirements of 
this final rule. The PCII Program 
Manager will normally take this step 
only when the particular governmental 
entity: (1) Has appointed a PCII Officer; 
(2) has the necessary staff, who are 
trained in PCII procedures; (3) has 
implemented measures to comply with 
this final rule; and (4) has agreed that 
the PCII Program Office may at any time 
verify that agency’s compliance with the 
Final Rule and other program 
requirements. See section 29.5. Note 
that this final rule does not restrict the 
authority of the Secretary or the PCII 
Program Manager to designate officials 
to receive CII or take other actions in 
exigent circumstances. 


B. Definitional Issues Affecting 
Qualifying Information 

According to section 214(a)(1) of the 
CII Act (6 U.S.C. 133(a)(1)), “critical 
infrastructure information” that is 
“voluntarily submitted” to a “covered 
Federal agency” (i.e., DHS) for its use 
for the specified purposes, when 
accompanied by an ‘‘express 
statement,” qualifies for CII Act 
protections. Section 212(3) of the CII 


Act (6 U.S.C. 131(3)) defines “critical - © 
infrastructure information” to mean, in 
pertinent part, “information not 
customarily in the public domain,” and . 
section 212(7) of the CII Act (6 U.S.C. 
131(7)) defines ‘“‘voluntary.” In the final 
rule, changes have been made to two 
definitions that are relevant to these 
statutory provisions, and corollary 
definitions have been added. 


(1) In the Public Domain 


In the preamble to the February 2004 
Interim Rule, DHS declined to interpret 
further the meaning of “information not 
customarily in the public domain.” 
Three commenters on the February 2004 
Interim Rule urged that this phrase be 
defined. In response, in section 29.2(d), 
DHS has defined “‘in the public 
domain” in part as “information 
lawfully, properly and regularly 


. disclosed generally or broadly to the 


public.” This definition draws in part 
on section 214(c) of the CII Act (6 U.S.C. 
133(c)), which stipulates that nothing in 
section 214 constrains the collection of 
critical infrastructure information 
“including any information lawfully 
and properly disclosed generally or 
broadly to the public * * *.” The new 
definition further identifies certain 
types of information that are considered 
not to be in the public domain— 
specifically, ‘information regarding 
systems, facilities, or operational 
security, or that is proprietary, business 
sensitive, or which might be used to 
identify a submitting person or entity.” 


(2) Voluntary or Voluntarily 


The definition of “voluntary” in 
section 29.2 of this rule implements 
section 212(7)(A) of the CII Act (6 U.S.C. 
131(7)(A)), which provides that a 
submittal of Cll is not “voluntary” if 
such information is provided pursuant 
to the exercise of legal authority by DHS 
(the ‘‘covered agency”’) to compel access 
to or submission of the information. 
Four commenters argued for a broader 
disqualification of information 
submitted to other Federal agencies 
pursuant to such agencies’ exercise of 
their legal authority. The language of 
sections 212(2) and 212(7)(A) of the CII 
Act (6 U.S.C. 131(2) and 131(7)(A)) do 
not support such a reading and DHS has 


not adopted it. 


Whether information provided to the 
PCII Program manager is “voluntarily 
submitted” is to be determined at the 
time CII is submitted. The terms 
“submitted” and “relied upon” in 
section 212(7)(B)(ii) (6 U.S.C. 
131(7)(B)(ii)) are both retrospective in 
nature. Both employ the past tense and 
both apply to actions before the date 
that information is submitted to the PCII 
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Program'Manager. As discussed below 
in section III, the provision in section 
29.6(f) of the February 2004 Interim 
Rule allowing a change of status from 
“Protected” to “non-Protected” based 
on a subsequent requirement that the 
information be submitted to DHS has 
been eliminated. This does not mean 
that DHS could not obtain related CII 
available under other DHS legal 
authority later in time. It does mean, 
however, that the specific documents 
voluntarily submitted as PCII will not be 
publicly released. See section 214(c) of 
the CII Act (6 U.S.C. 133(c)). 

Section 212(7)(B)(ii) of the CII Act (6 
U.S.C. 131(7)(B)(ii)), excludes from the 
definition of “voluntary,” information 
or statements ‘“‘submitted or relied upon 
as a basis for making licensing or 
permitting determinations, or during 
regulatory proceedings.” Neither the 
term “licensing or permitting 
determinations” nor “regulatory 
proceedings” is defined in the CII Act, 
and the CII Act does not state explicitly 
to whom the information or statements 
must have been submitted or which 
agency relied upon them. One 
commenter urged greater precision in 
the definition of “‘voluntary,” and many 
commenters expressed concern over the 
potential impact of the PCII Program in 
a “regulatory” context. 

DHS agrees that the terms should be 

‘defined with greater precision. It is clear 
throughout the statute that the terms 
“voluntary” and “voluntarily” refer 
only to submissions intended to reach 
DHS. See section 212(2) of the CII Act 
(6 U.S.C. 131(2)) (‘covered Federal 
Agency” means the Department of 
Homeland Security); sections 212(7)(A), 
and 214(a)(1) of the CII Act (6 U.S.C. 
131(7)(A), 133(a)(1)). Section 
212(7)(B)(ii) of the CII Act (6 U.S.C. 
131(7)(B)(ii)), incorporates the concept 
of “voluntary submissions,” which, by 
its definition, involves only submission 
to DHS. Subsection 212(7)(b)(ii) limits 
only the scope of a voluntary 
submission to DHS. Thus, it is 
reasonable and appropriate to interpret 
the terms “licensing or permitting 
determinations” and “regulatory 
proceedings” in section 212(7)(B)(ii) as 
referring to such activities within DHS 
and DHS has done so. This is fully 
consistent with other provisions of the 
CII Act (sections 212(c) and 212(d)). 
Any broader interpretation would be 

inconsistent with Congress’ purpose in 
creating the Act and impossible to 
administer effectively. Indeed, it is 
difficult to imagine how DHS could 
feasibly determine if and when any 

“information or statements” in CII had 

been previously submitted to or relied 
upon by any Federal agency other than 


DHS or any State, local or tribal entity 
in any public or pave proceeding 
throughout time. 

Further, the definition has been 
altered to reflect that submissions may 


be accepted from a “single state or local * 


governmental entity; or a private entity 
or person; or by an ISAO acting on 
behalf of its members or otherwise’ to 
address confusion expressed by 
potential submitters based on 


- unnecessarily narrow constructions of 


the definition of a submitter. 


C. Protected and Non-Protected 
Information 


Several issues have arisen as to iat 
portions or aspects of submitted 
information should enjoy the 
protections of the CII Act, and under 
which circumstances information 
should enjoy protection. 


(1) Portion Marking 


The preamble to the February 2004 
Interim Rule reported that although six 
public comments advocated a 
requirement for marking those portions 
of submitted information that are 
entitled to protection under the CII Act, 
DHS had concluded that “‘portion 
marking” should not be required. One 
commenter on the February 2004 © 
Interim Rule contested this position. 
DHS has considered these comments 
but has not altered its conclusion. 
Accordingly, no portion marking will be 
required. 


(2) Definition of PCII 


The Cll Act defines CII in section 
212(3) (6 U.S.C. 131(3)). DHS believes 
that any information, statements or 
other material reasonably necessary to 
explain the CII, put the CII in context, 
or describe the importance or use of the 
CII are appropriately within the scope of 
the protections intended by the CII Act. 
Accordingly, the definition of 
“Protected Critical Infrastructure 
Information,” or ‘“‘PCII,” in section 
29.2(g) has been modified to reflect this 
clarification. 


(3) Source of the Information 


The definition of ‘‘Protected Critical 
Infrastructure Information,’ or “PCII” in 
section 29.2 of the February 2004 
Interim Rule provides that the “identity 
of the submitting person or entity” 
enjoys the protections of the CII Act in 
parity with the information submitted. 
Two comments expressed concern about 
the “anonymity” of those on whose 
behalf an Information Sharing and 
Analysis Organization (ISAO) might 
submit CII. DHS recognizes that 
information may be submitted on behalf 
of others by an ISAO or trade 


association. DHS agrees and section 29.2 
has been amended to clarify that the 
Act’s protections extend to the identities 
of those persons or entities on whose 
behalf the information was submitted 
and to any other information that could 
be used to discover such identities. 
Section 29.8(e), relating to disclosure of 
information to appropriate entities or to 
the general public, has been conformed. 


(4) Interplay of Sections 214(a)(1)(C) and 
214(c) of the CII Act 


Questions have also arisen regarding 
the meaning of section 214(a)(1)(C) of 
the CII Act (6 U.S.C. 133(a)(1)(C)): PCI 
“shall not, without written consent of 
the person or entity submitting such 
information, be used directly * * * in 
any civil litigation * * * if such 
information is submitted [to DHS] in 
good faith.” The issue is whether 
information in the hands of submitters 
will, by virtue of voluntary submission 
to DHS under this provision, be 
unavailable for use in civil litigation. 
When CII is submitted and validated for 
protection under the Act, the 
information and documents provided, 
and drafts and copies thereof retained 
by the submitter(s) or person working 
with the submitter(s), as well as any 
discussions with DHS regarding the CII, 
shall be considered PCII and cannot be 
the subject of civil discovery or other 
direct use in any civil litigation without 
the submitter’s consent. DHS interprets 
the statutory phrase ‘‘any civil action” 
in section 214(a)(1)(C) of the CII Act to 
include civil litigation in any form or 
forum whether the United States is or is 
not a party. DHS disagrees with the 
notion, suggested by some, that the 
statutory language would permit civil 
discovery of such information while 
prohibiting its use as evidence at trial. 
This dichotomy makes little sense. 
“Discovery” of the information in a civil 


. action, with all it entails, is in fact 


‘direct’ use of the information. The Act 


_is structured to spur owners of CII and 


others to evaluate and share CII 
vulnerabilities and other sensitive 
information with the Department. 
Creating a civil discovery loophole to 
the protections of the Act would impede 
such cooperation and be fundamentally 
inconsistent with the language and 
purposes of the Act. 

It is also important to focus on section 
214(c) of the CII Act (6 U.S.C. 133(c)). 
That provision indicates that the Act 
shall not “‘be construed to limit or 


- otherwise affect the ability of a State, 


local, or Federal government entity [or 
private litigant] * * * to obtain critical 
infrastructure information in a manner 
not covered by” section 214(a) (6 U.S.C. 
133(a)). While PCII, including the 
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opinions, evaluations, conclusions or 
analyses that were submitted, may not 
be used directly in civil litigation, 
independently existing factual 
information obtained independently by 
a civil litigant from sources other than 
the PCII can present a different question 
under section 214(c). 


(5) Good Faith Submission of CII 


Section 29.2(n) was inserted in 
response to a commenter’s request for a 
definition of ‘‘good faith.” This new 
section provides that any information 
that could be reasonably considered CII 
information, as defined in the 
regulations, is submitted in good faith. 
The subsequent validation of such 
information as PCII by the PCII Program 
Office, or the inclusion of such 
information in a category of pre- 
validated information, definitively 
establishes the submission as having 
been made in good faith. 


(6) Communications With the 
Submitting Person or Entity 


Another matter that the February 2004 
Interim Rule did not address is 
communications of the PCII Program 
Office, or of other authorized recipients 
of PCII, with the submitting person or 
entity about the submittal or the 
submitted information. Part of the 
purpose of the CII Act is to encourage 
frank and open discussion with DHS 
regarding CII. It would defeat the 
purpose of the Act to declare such 
exchanges as outside the context of PCII. 
Certain communications are specifically 
intended to perform the functions 
enumerated in sections 29.6(d), (e)(2) 
and (f), 29.8(e), and 29.9(c), or to inquire 
whether the submitting person or entity 
consents to disclosures of the submitted 
information. Changes to sections 29.8(c) 
and 29.8(d)(2), and new section 
29.8(£)(1)(i)(B) fill the void by 
authorizing the disclosure of PCII by 
Federal government officers, employees, 
and contractors, as well as State, local, 
and tribal governmental entities in order 
to facilitate communications with a 
submitting person or an authorized 
person on behalf of a submitting entity, 
about a CII submission by that person or 
entity. 


D. Loss of Protected Status 


Section 29.6(f) of the February 2004 
Interim Rule responded to comments by 
providing for changes from “‘Protected” 
to “non-Protected”’ status when the 
submitting person or entity requested 
the change in writing, or when the PCII 
Program Manager or his or her designee 
determined that “‘the information was 
customarily in the public domain, is 
publicly available through legal means, 


or is required to be submitted to DHS by 
Federal law or regulation.” Two 
commenters sought clarification of or a 
change to this section. 

Two of these criteria allowing a loss 
of protected status have been removed 
by this final rule. First, the test that 
would allow a.loss of protected status 
because the submitted information “‘is 
publicly available through legal means” 
has been deleted because the CII Act 
does not provide for a change in status 
on this ground. Second, as noted above 
in the discussion of the definition of 
“voluntary or voluntarily,” the test that 
would allow a loss of protected status 
because the submitted information ‘“‘is 
required to be submitted to DHS by 
Federal law or regulation” has been 
eliminated. This change has been made 
because the definitional exclusion in — 
section 212(7)(A) of the CII Act (6 U.S.C. 
131(7)(A)), and the section 29.2 
definition of ‘‘voluntary or voluntarily” 
refers expressly to the time of submittal 
and is thus retrospective only. This does 
not, of course, prevent DHS from using 
current or future authority to mandate 
submission of any information. 
However, prior voluntary submissions 
under the CII Act may only be utilized 
in accordance with the Act’s provisions. 


E. Sharing of PCII With Foreign 
Governments 


Ten commenters expressed concerns 
about the February 2004 Interim Rule’s 
provision on ‘Disclosure to foreign 
governments” in section 29.8(j). Some 
pointed to an ambiguity as to whether 
this subsection was intended to allow 
the sharing of PCII with foreign 
governments, without the consent of the 
submitting person or entity, to an extent 
greater than would result from the 
issuance of advisories, alerts and 
warnings under section 214(g) of the CII 
Act. Commenters argued that if that was 
the intent, it was unauthorized by the 
Cll Act. 

DHS envisions situations in which 
international cooperation is required to 
combat terrorism, and PCII may form 
part of a warning to a foreign 
governmental entity. In these cases, 
appropriate cooperation may be 
accomplished as a warning under 
section 214(g) of the CII Act. 
Accordingly, former section 29.8(j) is 
unnecessary and has been omitted. 


F. Emergency Disclosure of PCII 
One commenter noted that exceptions 


* should be drafted into the final rule that 


allow for the disclosure of specific 
information when there is an emergency 


' that threatens widespread injury or loss 


of life, and that such disclosure must 
not be contingent on the prior written 


consent of the submitter. In response to 
this comment, DHS has modified 
section 29.8(e) to permit the use of PCII 
in advisories, alerts, and warnings 
without the consent of the submitting 
person or entity, but prior to doing so, 
DHS must “take appropriate actions to 
protect * * * information that is 
proprietary, business sensitive, relates 
specifically to the submitting person or 
entity, or is otherwise not appropriately 
in the public domain” (section 214(g) of 
the CII Act (6 U.S.C. 133(g))). 


III. Other Changes to the Rule by 
Section 


A. Purpose and Scope: Section 29.1 


The February 2004 Interim Rule 
provided that warnings could be issued 
by DHS that were predicated upon CII 
submissions provided that the 
“identity” of the submitter was 
protected and the disclosure did not 
result in the public dissemination of the 
submitter’s business proprietary/ 
sensitive information (i.e., information 
that is not “customarily available” in 
the public domain). The requirement to 
protect the “identity” of the disclosure 
has been broadened to protect thé 
“source”’ of information, as well as 
information that might be used to 
identify the submitting person or entity. 
This broader formulation tracks the 
language in section 214(g)(1) of the CII 
Act (6 U.S.C. 133(g)(1)). It also 
recognizes that there may be instances 
in which PCII is provided to DHS by an 
ISAO or trade association. In such a 
case, confidentiality should extend to 
both the submitter of the information 
(the ISAO or trade association) and to 
the individual that provided the CII to 
the ISAO for submission. This has 
become particularly important with the 
development of collaboration with 
industry-wide working groups and. 
ISAOs. The phrase “otherwise not 
appropriately in the public domain” 
was drawn from section 214(g)(2) of the 
CII Act (6 U.S.C. 133(g)(2)), and replaces 
“customarily available.”’ This change is 
intended to conform the language in this 
final rule to the statute and to be more 
protective of an owner or operator’s 
proprietary or business confidential 
information. Then relevant portions of 
the revised definition of “in the public 
domain” in section 29.2, discussed in 
detail in section II above, has been 
added to this section. 

With respect to the “‘Scope”’ of the 
PCII rule set forth in section 29.1(b), five 
commenters asked for clarification of 
the interrelationship between the 
procedures established by this rule and 
the requirements for the handling of 
other types of homeland security 
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information, such as Sensitive Security 
Information (SSI). This rule covers CII 
voluntarily submitted to DHS when 
accompanied by the statutory express 
statement. While other Federal agencies 
are not required to participate in the 
PCII Program, those that do desire to 
participate must first undergo 
appropriate training programs and take 
necessary steps to adhere to the statute 
and these regulations to enable the 
owners of the information to receive the 
full protections for their CII provided for 
in the CII Act. When information that is 
voluntarily submitted to the Federal 
government meets the definition of SSI 
in 49 CFR part 1520 and is also 
designated as CII by the PCII Program 
Office, it will be marked and protected 
in accordance with these procedures as 
PCII, but can also enjoy SSI protection. 
To provide greater clarity, however, 
section 29.1(b) has been revised and 
simplified to reflect that these rules 
apply to anyone authorized to handle, 
use, or store PCII or that otherwise 
receives PCII. 


B. Definitions: Section 29.2 


Five commenters addressed one or 
more definitional questions. The 
comments suggested changes to defined 
terms and also noted that some 
important terms were not defined at all. 

Critical Infrastructure and Critical 
Infrastructure Information. Several 
comments asked for a more explicit 
definition of these terms. The terms are 
defined in statutory language and no 
changes were made. For clarity, the 
statutory references on which section 2 
of the Homeland Security Act of 2002 (6 
U.S.C. 101), was based have been 
included. 

Protected Critical Infrastructure 
Information Program, or PCII Program. 
The previously defined term ‘‘Critical 
Infrastructure Information Program” has 
been replaced with the more descriptive 
term “Protected Critical Infrastructure 
Information Program,” or ““PCII 
Program.” 

Information Sharing and Analysis 
Organization, or ISAO. Two comments 
concerning the anonymity of those on 
whose behalf an ISAO might submit are 
discussed in section II.C.(2) above. An 
additional comment specifically asked 
for clarification that ISAOs have the 
capability to make CII submissions on 
behalf of their sector participants. That 
comment does not require a change in 
the definition. The definition of the 
terms “voluntary or voluntarily” and 
“Protected Critical Infrastructure 
Information,” discussed below, make 
clear that ISAOs may submit CII on 
behalf of members. 


Protected Critical Infrastructure 
Information, or PCII. This definition has 
been changed to make clear that the 
identities of both the original providers 
and subsequent submitters of 
information are included within PCII 
when an ISAO or trade association has 
submitted the CII for validation as PCII. 
The definition was also expanded to 
include any information that is 
necessary to explain or provide context 
for the PCII. In response to.a comment, 
the last sentence of the definition in the 
February 2004 Interim Rule has been 
moved to section 29.6(b) because it 


_ contained a policy statement rather than 


an element of a definition. 

Purposes of the CH Act. This term, 
which conforms with the usage at 6 CFR 
29.5(a), is more apt than the previously 
defined “purpose of CII.” 

The terms “In the public domain,” 
“Regulatory proceeding,” ‘‘State,”’ 
“Submitted in good faith” and 
“Voluntary or voluntarily’ are 
discussed in detail in Section II. 


C. Effect of the Provisions: Section 29.3 


Several commenters expressed _ 
concern that PCII could be used for 
purposes other than securing critical 
infrastructure, such as regulating 
workplace safety or monitoring 
compliance with environmental laws. 
Congress was very clear on this point in 
the CII Act, specifying a very narrow 
range of appropriate uses for PCII. 
Information in the PCII submission may 
be employed * * * regarding the 
security of critical infrastructure and 
protected systems, analysis, warning, 
interdependency study, recovery or 
reconstitution or other information 
purpose * * * Section 214(a)(1) of the 
CII Act (6 U.S.C. 133(a)(1)). Indeed, the 
statute expressly forbids use of PCII, and 
sets forth a criminal sanction, for 
purposes other than those specified in 
the Act. See section 241(a)(1)(D) of the 
CII Act (6 U.S.C. 133(a)(1)(D)) (noting 
also appropriate use “in furtherance of 
a criminal investigation or in the 
prosecution of a criminal act,” or when 
shared subject to these requirements 
with specified persons in the legislative 
branch); section 214(f) (6 U.S.C. 133(f)) 
(penalties). Section 213(a)(1)(E) 
expressly forbids state and local 
governments from disclosing or using 
PCII material ‘“‘other than for the 
purposes of protecting critical 
infrastructure or protected systems 

These and other provisions of the CII 
Act are unambiguous; PCII may not be 
disseminated to other federal, state or 
local agencies for other regulatory ; 
purposes. Nor may any recipient of PCII 
utilize any information in the PCII for 


other regulatory purposes. The PCII 
Program Office will impose appropriate 
restrictions on all recipients of PCII, and 
will require appropriate training and 
oversight to ensure compliance with 
these legislative mandates. 

Certain commenters have also 
suggested that an individual with 
collateral regulatory responsibility (e.g. 
worker health and safety) would not be 
able to segregate knowledge gained from 
PCII information (once learned) from his 
day-to-day duties on non-security 
issues, and thus would “inevitably” use 
such PCII information for non-security 
purposes. The PCII Program Office is 
aware of this concern and will take.it 
into account when determining the 
appropriate persons with whom to share 
particular PCII. A person proposing to 
submit CII may consult with the PCII 
Program Office regarding appropriate 
restrictions applicable to use of the 
particular potential submission prior to 
making that submission. 


D. PCII Program Administration: Section 
29.4 


Three commenters addressed the 
provisions of this section. Only one 
paragraph was changed. Paragraph (e) 
was modified from the February 2004 
Interim Rule to make clear that the 
“development” of the Protected Critical 
Infrastructure Information Management 
System (PCIIMS) is the responsibility of 
the PCII Program Manager. © 

Three commenters suggested that the 
PCIIMS contain only what could be 
called the tracking data and that the 
actual PCII should be kept elsewhere. 
The suggestions will not be adopted. 
The tracking data may include 
information that identifies the 
submitter, and to the extent that it does, 
it is included in the revised definition 
of PCII (section 29.2) under the CII Act. 
DHS has an obligation to safeguard all 
PCII. Accordingly, DHS will maintain 
PCII according to a distributed model 
with information stored in a number of 
databases including the PCIIMS. 


E. Requirements for Protection: Section 
29.5 


Eleven commenters addressed various 
aspects of the requirements for 
protection, and a substantial number of 
changes have been made to section 29.5. 


(1) Express Statement on the 
Information 


As the comments suggest, the 


“information and records” provided as - 


PCII are occasionally not easily 
susceptible to labeling with an “express 
statement.” required for a proper 
submission. For that reason, the final 
rule provides for the use of a separate, 
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and DHS has, in response, significantly sybmission is unnecessary. DHS will 

simplified the submission requirements. ake available to potential submitters A change to paragraph (d) adjusts the 
The only information required in the the means for submitting CII, and those February 2004 Interim Rule statement 
certification statement is the submitter’s peans will be consistent with the regarding what is required before a 
contact information and any language protections of the Act. submission receives the presumption of 
considered necessary by the PCII - A commenter suggested that it would _ protection. Since submitted information 
Program Manager. be helpful if DHS could make advance _—-need only be accompanied by an 

One commenter suggested that determinations that any record falling “express statement” in order to enjoy 
submitters be required to identify the within a certain class or category would _ the presumption of protection, it is 
steps that the submitter itself takes to be validated once and not every timea | unnecessary to provide a certification 
protect the CII. The commenter submission is made. As discussed before the PCII Program Manager or the 
suggested this information would assist _helow, DHS has added a new section PCII Program Manager’s designee 
~ PCII Program Manager in 29.6(f) that addresses this issue and acknowledges receipt and takes action. 

etermining a more appropriate an rer 
accurate determination of status. DHS dina, of Non-Protected 
has not adopted the suggestion. submission. — 

One commenter suggested that the Nine commenters addressed the 
certification statement should be treated F. Acknowledgment of Receipt, handling and disposition of information 
as PCII. The identifying information Validation, and Marking: Section 29.6 _ that is found ineligible for protection 
within the certification statement will ' Section 29.6 was revised extensively under the CII Act, proposing the 
be treated as PCII. Some substantive in response to the comments received required destruction or the required 
requirements of the certification from the twelve commenters on this return of the information; compliance 
statement have changed, however. The _ section and in light of operational with the submitter’s instructions; or 
certification has been modified to decisions made by DHS. assurance that the information will 

_ incorporate provisions that the PCII : continue to be treated confidentially 
Program Office has found necessary (1) Presumption of Protection and withheld from disclosure under the 
from an operating standpoint. For Three commenters expressed their FOIA. As stated in the preamble to the 


written “express statement” as set forth. know with whom it is dealing and how _ protection afforded by this provision. To 
in paragraph (a)(3)(i). to contact responsible individuals. One conform to the definition of PCII in 
commenter was concerned that section 29.2, new language clarifies that 
(2) Oral Spirent unauthorized individuals might submit voluntarily submitted CII is PCI] when 
information on behalf of an entity,and § submitted with an express statement 


Two comments were received 


regarding oral submissions during an suggested that, as a result, DHS establish even if the certification statement 
ongoing crisis. These comments parameters as to who is eligible to required by section 29.5(a)(4) is not 
suggested that, where there might be submit on behalf of an institution. DHS _ initially received. See also section 
many submissions, either the declines to do so. Even if parameters 29.6(d). If the information is deficient, 
requirements for a written follow-up were established, there would be no the PCII Program Manager will attempt 
could be waived or PCII status could be practical way for DHS to determine. to contact the submitter to afford the 
assigned once and maintained ; whether the submitting individual is submitter an opportunity to rectify the 
throughout the crisis. DHS agrees with —_ authorized by the entity to do so. error or withdraw the submission and 
this suggestion and the rule has been A commenter suggested DHS should _ may properly label the submission him 
changed to expand this capacity tothe —_ provide forms for the PCII Program. or herself. 


extent practical. The requirement for 


Forms are not currently provided, and 


both an express statement and a DHS does not believe that specific forms (2) Marking 

certification statement has not been are needed. DHS has posted guidelines One commenter suggested that _ 
changed. However, the time in which for submitters on the DHS Web site to -_—- submitters be required to mark portions 
these statements are required has been _aggjgt potential submitters. of submissions. DHS does not agree for 


changed to ‘‘a reasonable period”, as reasons articulated elsewhere. 


determined by the PCII Program (4) Submission to the Program In response to another comment, 
Manager on a case-by-case basis, after The second sentence in paragraph (b) language has been added to the marking 
Cli submission, in whatever form. of the February 2004 Interim Rule statement contained in paragraph (c) to 
Further, DHS has added a section to relating to submissions to DHS highlight the criminal and 
make clear that electronic submissions components other than the administrative penalties that could 
are authorized and to establish Preparedness Directorate has been result from unauthorized release. This 
appropriate procedures for such deleted as unnecessary. The PCII statement was omitted from the 
submissions. Program Manager or the Program. February 2004 Interim Rule provision. 
(3) Certification Statement: Manager's designees should receive _ The last sentence of marking 
submittals of CII, as discussed above in _ statement included in paragraph (c) 
Three commenters noted the Section II.A. This process effectively addresses what could otherwise be an 
requirement for a certification statement responds to a commenter that alternative interpretation based on a 


is not statutory. The certification questioned the internal DHS receipt of _ literal reading that the regulation 
statement is considered necessary, CIL requires the submitter to maintain the 


however, for effective progr am Another commenter asked for special submitted information in accordance 
management and the rule continues to 


consideration for CII inadvertently with the procedures and requirements 
require a certification statement in submitted to the wrong agency or established by DHS rather than in 
paragraph (a)(4). The commenters — person. DHS believes its process is accordance with its own procedures. 
suggested that there may be a public straightforward and further _ That is not intended. 


burden in submitting such a statement, 


consideration for inadvertent — 


instance, PCII Program Office needs to —_ support for the presumption of February 2004 Interim Rule, DHS will 


4 
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return submissions in almost all cases 
when it does not qualify as PCII. 

The added words, “within thirty 
calendar days of making a final 
determination,” provide a new time 
limit for disposition of non-validated CII 
submissions, which is consistent with 
the period employed in the last sentence 
of the subparagraph. The 30-day period 
will run from the date of the notification 
rather than from the date of receipt of 
the notification by the submitter. The 
changes also supply a step previously 
missing from the language in the 
February 2004 Interim Rule regarding 
this provision, i.e., that the PCII 
Program Office will make the initial 
determination final. 

A commenter suggested that a 30-day 
time period for the Program Office to 
acknowledge receipt of a PCII 
submission was excessive; another 
requested the establishment of a time 
period to complete the validation 
process. Neither suggestion will be 
adopted. The volume of submissions is 
unpredictable, and 30 days to 
acknowledge receipt is a reasonable 
period. Recognizing the importance of 
timeliness, the PCII Program Manager 
will ensure that all processing is 
efficiently performed. 

While notification to the submitter 
may, at the PCII Program Office’s 
option, contain an explanation of why 
submitted information is not considered. 
to be PCII under paragraph (e)(2)(ii), 
DHS does not accept the suggestion of 
two commenters that such an 
explanation be made obligatory. 
Additionally, paragraph (e)(2)(i)(A) has 
been modified to reflect the possible 
need to ask the submitter to provide the 
statement called for by section 
29.5(a)(4), or any of the certifications 
that the statement is required to include, 
‘in order to perfect a submission. 

Further, a new paragraph has been 
added at section 29.6 to allow for 
“categorical inclusions” in response to 
comments. This provision clarifies the 
Program Manager’s authority to 
establish categories of information for 
which PCII status will automatically 
apply without a separate act of 
validation by the PCII Program Office. 


(5) Changes From Protected to Non- 
Protected Status 


Changes to paragraph (g) regarding a 
change in status from protected to non- 
protected are explained above in 
Section II. In response to a comment, 
this section has also been changed to 
specify that the procedures in paragraph 
(e)(2) of this section will be used prior 
to final determination of a change of 
status. As stated in the discussion of 
section 29.3(b) above, proposals that 


DHS either continuously review or 
establish a fixed schedule for regularly 
reviewing all PCII have been rejected. 


- G. Safeguarding of PCII: Section 29.7 


Nine commenters addressed 
safeguarding issues in section 29.7, and 
two changes were made. In paragraph 
(b), the phrase “in accordance with 
procedures prescribed by the PCII 
Program Manager”’ was added in 
response to several comments asking for 
greater specificity in procedures for use 
and storage. The second change deletes 
a phrase in the February 2004 Interim 


_ Rule at the end of the paragraph that 


three commenters interpreted as giving 
the PCII Program Manager the discretion 
to establish “tiered” levels of security. 

One commenter asked for a definition 
of “‘official duties”’ as that term is used 
in paragraph (c) regarding reproduction 
of PCII. Because the recipients of PCII 
are diverse, no general definition of 
“official duties” applicable to all is 
appropriate. 

Two commenters believed paragraph 
(d) should specify that disposal should 
be in accordance with the Federal 
Records Act, 44 U.S.C. 3301. This 
section applies to Federal as well as 
other entities and DHS believes that 
requiring non-Federal entities to adhere 
to the Federal Records Act would be 
unnecessarily burdensome. 

Two commenters suggested that 
paragraph (f) require transmission by 
secure and encrypted means. Another 
commenter asked for examples of what 
might be considered secure means. The 
PCII Program Manager will, as the rule 
states, determine the method of secure 
transmission. The method of 
transmission will not be the same in all 
cases. Encryption may be practical in 
some cases but not in others. 


H. Disclosure of PCH: Section 29.8 


This section was revised extensively 
based on comments received from 
sixteen commenters and on the 
operating experience of the PCII 
Program Office. 

In response to two comments, a 
clarifying cross-reference in paragraph 
(a) was inserted in order to avoid giving 
this subsection an unintended legal 
effect that renders the subsequent 
provisions superfluous. Other language 
was deleted from this provision in the 
February 2004 Interim Rule because it 
was duplicative. 

Four commenters proposed the 
involvement of submitters in DHS’ 
information sharing decisions. DHS has 
not accepted these suggestions. Another 
commenter’s objection to provisions 
requiring the submitter’s consent to 
further disclosures of PCII likewise was 


rejected. DHS must make disclosure 
decisions based in the interests of the 
United States as a whole, including the 
interests of the submitters and the 
specific reasons and events that may 
warrant disclosure. 

DHS is clarifying the distinction in 
paragraph (b) between how PCII may be 
used by the Federal government, and 


-how it may be used by State, local, and 


tribal agencies. The CII Act limits the 
purposes for which State, local and 
tribal governments may use PCII and 
how State, local and tribal governments 
may share PCII. According to sections _ 
214(a)(1)(E)(ii) and (iii) of the CII Act (6 
U.S.C. 133(a)(1)(E)(ii) and (iii)), PCI 
may not be used by those governments 
for purposes other than protecting 
critical infrastructure or protected 
systems, or in furtherance of an 
investigation or the prosecution of a 
criminal act, and an agency of those 
governments may not further disclose 
the information without the consent of 
the submitter. These limitations are 


_echoed in paragraphs (d)(1) and (3) of 


the February 2004 Interim Rule. The 
revision of this subsection brings the 
State, local and tribal sharing provisions 
into conformity with the statute and the 
other related rule provisions. The final 
sentence alters the requirement that 
State, local and tribal government 
entities enter into written agreements 
with the PCII Program Manager, 
specifying that they must instead enter 
into arrangements with the PCII 
Program Manager. This change was 
made to promote flexibility and, in 


‘exigent circumstances, a speedy sharing 


of information. 

In response to eight commenters who 
expressed concern over possible 
unauthorized State, local or tribal 
government disclosures of PCII that 
might be provided to them, or who 
urged the adoption of strict controls on 
the sharing of such information with 
State, local and tribal governments, 
these arrangements, except in exigent 
circumstances will be very specific, will | 
require safeguarding, handling, 
violation reporting, and other 
procedures consistent with this rule, 
and will further provide for compliance 
monitoring. In most cases DHS 


“anticipates that these arrangements will 


be in the form of a Memorandum of 
Agreement (MOA) that will also 
recognize the preeminence of PCII status 
under the CII Act and these regulations 
in relation to any State, territorial, or 
tribal public disclosure laws or policies. 
Further, DHS has added language that 
makes clear that PCII may not be used 
for regulato oses. 

the first change 
clarifies that State, local and tribal 
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cortractors can receive PCII under the 
same conditions as Federal contractors. 
As in the case of Federal contractors, 
State, local, and tribal contractors are 
agents of a governmental entity, carrying 
out the functions on behalf of the 
government in furtherance of its mission 
and under its direction. Therefore, DHS 
does not consider State, local and tribal 
contractors to be precluded from 
receiving PCII as ‘‘any other party;” 
rather, DHS considers them an 
extension of the State, local or tribal 
governmental entity. 

The second change is to employ a 
term defined in section 29.2, to replace 
the subjective term, “purposes of DHS” 
with the term “‘purposes of the CII Act.” 
This change also better lends itself to 
PCII Program Office certifications of 
contractors to Federal agencies other 
than DHS. All contractor employees 
working on PCII Program matters and 
having access to PCII, rather than the 
more abstract “identified category” of — 
employees, will be required to sign a 
nondisclosure agreement (NDA). Also 
added is a provision that the NDAs will 
be in a form prescribed by the PCII 
Program Manager. Based on PCII 
Program Office operating experience, 
reference to “contractor” signature of 
NDAs has been deleted; contractors will 
continue to be obliged to agree, by 
contract, to comply with all 

rogrammatic requirements. 

Additionally, as discussed above in 
section II.C, a change was made to 
permit employees of Federal, State, 
local, and tribal contractors who are 
engaged in the performance of services — 
in support of the purposes of the CII 
Act, to communicate with a submitting 
person or an authorized person of a 
submitting entity about their submittal 
or information when authorized by the 
PCII Program Manager or a PCII Program 
Manager’s designee. The previous 
prohibition against disclosure to any of 
the contractors’ components and the 
reference to ‘‘additional employees” 
posed an unnecessary operating 
difficulty for contractors, which was 
noted by one commenter. These 
provisions have been replaced by the 
more comprehensible but sufficiently 
strict prohibjtion on disclosing to “any 
other party.” This is the term used in 
section 29.8(d)(1), which prohibits 
State, local, and tribal governments from 
making disclosures to ‘‘any other party 
not already authorized to receive such 
information.” 

A commenter suggested that a PCII 
Officer certify the distribution of PCII to 
Federal contractors on a specific PCI 
case-by-case basis rather than based on 
a certification that the contractor was 
performing services on behalf of DHS. 


This suggestion will not be adopted. 
Such a requirement could be 
burdensome, and moreover, is 
unnecessary. PCII will only be 
distributed as required for the 
contractor’s use. The single certification 
does not entitle the contractor to all 
PCII, but only PCII the governmental 
agency determines the contractor needs. 

Another commenter asked for 
clarification of what type of language 
would constitute the authorization from 
the submitter to enable sharing of PCII. 
The relevant question is how DHS will 
ask for permission, and DHS envisions 
that the request will be in writing, state 
the tracking number previously 
provided to the submitter, identify the 
requester and the intended recipient, 
and ask for a response within a certain 
number of days. 

Consistent with the changes discussed 
above, a change was made in paragraph 
(d)(1) to eliminate the idea that consent 
to further disclosure could be made by 
someone ‘‘on whose behalf” information 
was submitted. 

A comment questioned the statement 
in the preamble to the February 2004 
Interim Rule that State, local and tribal 
governments “will be asked to track 
further disclosures” and suggested the 
requirement to track should remain with 
DHS. As the comment noted, any 
further distribution by State, local, and 
tribal governments requires submitter 
permission, a process administratively 
handled by DHS. DHS will impose a 
tracking requirement on State, local and 
tribal governments and will also have its 
own records of permissions in the 
PCIIMS. 

Changes in paragraph (e) of this 
section have been explained in detail in 
section II above. An additional change 
to paragraph (e) not discussed above is 
that the language now allows not only 
the Directorate for Preparedness, but 
also other Federal agencies, as well as 
State, local and tribal government 
entities, to use PCII in preparing 
advisories and similar communications. 
The list of things to be protected from 
disclosure has been rephrased in the 
disjunctive, correcting the unduly — 
restrictive conjunctive phrasing, which’ 
was noted by one commenter. The final 
change adds language that permits 
Federal, State, local and tribal 
governmental entities to contact 
submitters directly to confer if there is 
a question about the PCII to be used in 
the advisory, alert, or warning. 

A comment suggested that paragraph 
(f)(1)(i), which limits use or disclosure 
of PCII by Federal employees except as 
authorized, is important enough to’ 
warrant its own rule provision. The 
comment was considered; however, 


> 


further changes were not deemed 
necessary. However, in reviewing the 
paragraph it is clear that sections of the 
CII Act other than 214(a)(1)(D) and (E) 
(6 U.S.C. 133(a)(1)(D), (E)), for example, 
were applicable to the general category 
of “Exceptions for disclosure.” The 
language in the subparagraph was 
therefore modified to make clear that it 
applied to entities and persons other 
than officers and employees of the 
United States. 

Language was added to make 
paragraph (f)(1)(i)(A) consistent with the 
position that State, local, and tribal 
investigations or prosecutions should be 
coordinated by a Federal law 
enforcement official. It also recognizes 
that PCII could be used in furtherance 
of a foreign government investigation or 
prosecution, and imposes, for any 
disclosure to the foreign government, 
the same requirement for coordination 
by a Federal law enforcement official. 

Paragraph (f)(1)(i)(C) has been limited 
to the disclosure of information by an 
officer or employee of the United States, 
as this paragraph fits clearly within the 
confines of section 214(a)(1)(D) of the 
CI Act (6 U.S.C. 133(a)(1)(D)). 

Section (f)(3) of the 2004 Interim Final 
Rule referred to the Whistleblower 
Protection Act and has been omitted 
because is merely restates the law of the 
land. Section (f)(4) of the February 2004 
Interim Rule has been deleted because 
it was deemed unnecessary. 

DHS has modified the language in 
paragraph (g) to more accurately reflect 
the intention of the statutory language 
in section 214(a)(1)(E)(i) of the CII Act. 

As discussed in Section II, paragraph 
(j) has been deleted in its entirety. 
Further, paragraph (k) has been deleted 
because it improperly rested sole 
authority to request submitter consent 
for further dissemination in the PCII 
Program Manager, thus limiting 
flexibility and effectiveness, 
in exigent circumstances. 


I. Investigation and Reporting of 
Violation of PCII Procedures: Section 
29.9 


Six comments expressed concern that 
there were no provisions for the 
imposition of penalties or sanctions on 
State, local and tribal government 
employees or on contractors. The 
provisions of subsection (d) reflect the 
language of section 214(f) of the CII Act 
(6 U.S.C. 133(f)). This section applies 
unambiguously only to officers and 


employees of the United States. DHS 


as no authority to make these 
provisions applicable to anyone else. 
However, DHS will place in the MOAs 
for State, local and tribal governments, 
when used, or when an arrangement 
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other than an MOA is used, then to the 
extent practicable, language that will 
require the State, local, or tribal 
government to consider breaches of the 
agreements by employees as matters 
subject to the criminal code or to the 
applicable employee code of conduct for 
that jurisdiction. While States do not 
have laws that were written specifically 
with PCII in mind, they do have laws 
that govern theft, conspiracy, trade 
secrets, and the like, which could apply 
to employees and to contractors as well. 
The CII Act does not limit any other 
enforcement mechanism; the CII Act 
adds a specific criminal enforcement 
provision applicable to Federal 
employees. 

A commenter suggested that this 
section should specifically require that 
the DHS Inspector General, the PCII 
Program Manager, or the Preparedness 
Security Officer investigate 
unauthorized disclosures by State, local 
and tribal governments. As previously 
noted, the relevant MOAs or alternative 
arrangements will generally provide for 
DHS to monitor all State, local and 
tribal governments with respect to their 
compliance with the guidance regarding 
handling 

A commenter asked whether DHS had 
considered the applicability of the 
Privacy Act of 1974, 5 U.S.C. 552a, to 
any part of the submissions process. 
DHS has considered and continues to 
consider the interrelationship between 

the CII Act and the Privacy Act, and, 
through the Program Office and the DHS 
Privacy Officer, will ensure that the PCII 
program conducts all activities related 
to the PCII Program in conformance 
with the Privacy Act. 


IV. Revision of Part 29 


After considering all of the comments 
and the changes warranted, DHS 
determined that the entire part should 
be revised rather then making 
individual amendments to the specific 
sections and paragraphs. Individual 
amendments to each section and 
paragraph would have created a very 
large number of instructions to the 
Federal Register and rendered the 
amended regulation difficult, if not 
impossible, to understand without 
reading the amendments side-by-side 
with the current regulations. 


Accordingly, DHS has repromulgated all 


of the provisions of part 29, whether 
amended by this final rule or as in the 
February 2004 Interim Rule, to assist the 
reader. 


V. Consideration of Various Laws and 
Executive Orders 


A. Administrative Procedure Act 


DHS has determined that good cause 
exists to make this regulation effective © 
upon publication in the Federal 
Register under 5 U.S.C. 553(d)(3). This 
final rule clarifies ambiguities in the 
February 2004 Interim Rule that were 


identified by the public comments and ~ 


has the advantage of taking into 
consideration operating experience with 
submitters gained since the February 
2004 Interim Rule became effective on 
February 20, 2004. DHS believes that 
submitters are more likely to provide 
information that qualifies for protection 
under the CII Act of 2002 when the final 
rule goes into effect. Such PCII would 
help DHS implement security measures 
and issue warnings. After considering 
the likelihood that valuable information 
is now being withheld because of 
concern and confusion as to how it 
might be handled under the February 
2004 Interim Rule, and the possibility 
that this information could be useful in 
deterring or responding to a security 
incident, the Department has concluded 
that good cause exists for making the 
regulation effective immediately. 
B. Executive Order 12866 Assessment 

DHS is required-to implement this 
rule under the Critical Infrastructure 
Information Act of 2002, Title II, 
Subtitle B, of the Homeland Security 
Act of 2002 (6 U.S.C. 211 et seq.). This 
rule is considered by DHS to be a 
significant regulatory action under 
Executive Order 12866, 58 FR 51735 
(Oct. 4, 1993), Regulatory Planning and 
Review, section 3(f). Accordingly, this 
regulation has been submitted to the 
Office of Management and Budget 
(OMB) for review. 

DHS has performed an analysis of the 


expected costs and benefits of this final . 


rule. A similar analysis was performed 
before the February 2004 Interim Rule 
was made effective. This new analysis 


‘considers comments received regarding 


staff costs and storage assumptions. 
Consideration of these comments does 
not change the previous conclusions. 

The final rule affects persons and 
entities in the private sector that have 
CII they wish to share with DHS. The 
final rule also affects State, local and 
tribal governments with which DHS has 
signed agreements detailing the 
procedures on how PCII must be 
safeguarded, used, and destroyed when 
it is no longer needed. 

Private sector submitters of CII must 
determine first whether to participate 
and if so, develop and follow internal 


procedures for submissions that comply “ 


with this regulation. Recipients of PCII 
must follow the procedures established 
in this regulation and as specified in 
agreements with the PCII Program 
Manager. 


Costs 


DHS believes private entities that 
submit CII will not incur significant 
costs. For submitters of CII other than 
individuals, there will likely be a one- 
time decision process to determine 
whether participation is appropriate, 
and if so, the establishment of internal 
operating procedures. A legal review of 
those submitters’ procedures would 
likely be undertaken internally to 
ensure that they result in submissions 
that will receive the protections of the 
CII Act. The costs to develop the 
procedures would be a non-recurring 
expense and it is unlikely that a 
separate legal review would be required 
for each submission. Individuals who 
might want to submit CII will probably 
read the applicable procedures posted 
on the DHS Web site and have no non- 
recurring costs. Recurring expenses for 
submitting entities could include the 
cost of transmitting the CIl, office 
supplies, costs associated with internal 
marking of retained copies of CII, and 
the expense of making available a point 
of contact with DHS to discuss the 
entity’s submission. The non-recurring 
costs described will be different for each 
entity and also depend on how 
frequently submissions are made, but it 
is unlikely an entity will be required to 
increase its workforce. The costs are 
expected to be only a slight increment 
to ongoing total costs and managerially 
insignificant, perhaps even 
unidentifiable. 

Costs for State, local and tribal 
governments that are the recipients of 
PCII will include the appointment of a 
PCII Officer to ensure safeguarding and — 
destruction in accordance with these 
procedures and in the required written 
agreements. The position of PCII Officer 
for State, local, and tribal governments 
is not anticipated to be a full time 
position, although it could be. Should 
the position evolve into a full time one 
for a State, the costs should not exceed 
$150,000 per year per State. In the 
unlikely event all 50 States had full time 
PCII Officers, these costs would be 
approximately $7,500,000 per year. 
These costs are based on DHS estimates 
based on equivalent Federal positions 
and costs. A PCII Officer will be 
required to become familiar with | 
procedures and be responsible for the 
training of others. DHS will develop 
training material and provide trainers 
for this effort. DHS anticipates that 
States will, to a large extent, appoint a 
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PCII Officer whose responsibilities will 
include overseeing local and tribal 
government participation. Thus, in most 
cases it will not be necessary for local 
and tribal governments to appoint PCII 
Officers. DHS believes that the costs to 
State, local and tribal governments other 
than those associated with PCII Officers 
will include storage capabilities, 
supplies, general overhead expenses 
and record keeping systems. These costs 
are variable and will depend on the 
volume of PCII received. The total of 
these costs is not expected to be 
significant. 


Benefits 


This program will permit the private 
sector to provide CII to DHS with 
confidence that it will not be _ 
inappropriately released to the public. 
The expected benefit of this program is 
centralized. knowledge of the country’s 
critical infrastructure everyone uses to 
conduct the daily affairs of life. As 
noted above, 85% of critical 
infrastructure is not possessed by the 
United States Government. Destruction 
of this infrastructure, or interruptions in 
its operating capability, could be 
catastrophic. With such knowledge | 
comes the ability to issue warnings, to 
conduct analyses of systemic 
weaknesses, and to take actions to 
prevent terrorist acts. If the information 
provided results in but one thwarted 
terrorist act, or perhaps deters even the 
attempt, the benefit has been realized. 
Monetarily, the benefit might be 
calculated as the avoidance of the 
reconstruction cost of the facility 
damaged and the loss in commercial 
activity attributable to the lost facility. 
Not all the benefits of this regulation 
can be easily quantified as the benefits 
of this rule include preventing a 
terrorist event and the probability and 
consequences from that event are 
extremely difficult to predict. Given the 
relatively small implementation costs, 
DHS believes the potential benefits 
outweigh costs by a large margin. 


C. Regulatory Flexibility Act 


The Regulatory Flexibility Act (5 
U.S.C. 601 et seq.) (RFA) requires an 
agency to review regulations to assess 
their impact on small entities. An 
agency must conduct a regulatory - 
flexibility analysis unless.it determines 
and certifies that a rule is not expected 
to have a significant impact on a 
substantial number of small entities. 
DHS has reviewed this final rule and, by 
approving it, certifies that this rule will 
not have a significant economic impact 
on a substantial number of small - 
entities. 


Many of the entities expected to 
voluntarily submit CII to DHS will be 
providers of infrastructure and 
protected systems. Typically, 
infrastructure providers are large public 
utilities or companies and providers of 
protected systems are large companies 
that will not meet the definition of small 
businesses for purposes of the RFA. It is 
possible that small non-profit 
organizations or any other small entities 
that provide critical infrastructure, such 
as telephone or electric cooperatives, 
might from time to time provide CII. 
The costs to.send the CII to DHS are 
expected to be small and depend in 
large measure on the frequency of 
submissions. It is unlikely that a small 
utility cooperative, or any other small 
entities, will send CII on any ongoing 
basis, and hence any costs will not have 
a significant impact on any organization 
that chooses to participate. Small 


- governmental jurisdictions are expected 


to depend on the State government for 
warnings and analysis and generally not 
appoint PCII Officers or establish 
separate programs. Those small 
jurisdictions will likely be only 
receivers, not providers, of information 
that is produced and distributed by the 
PCII Program Office and this rule will 
have no significant impact. 


OD. Unfunded Mandates Reform Act of 


This rule will not result in the 
expenditure by State, local and tribal 
governments, in the aggregate, or by the 
private sector, of $100 million or more 
(adjusted annually for inflation) in any 
one year, and it will not significantly or 
uniquely affect small governments. 
Therefore, no actions were deemed 
necessary under the provisions of the 
Unfunded Mandates Reform Act of 
1995. 


E. Small Business Regulatory 
Enforcement Act of 1996 


This rule is not a major rule, as 
defined by section 804 of the Small 
Business Regulatory Enforcement Act of 
1996. This rule will not resultin an 
annual effect on the United States 
economy of $100 million or more, result 
in a major increase in costs or prices, or 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
companies to compete with foreign- 
based companies in domestic and 
export markets. 


F, Executive Order 13132—Federalism 


The preamble to the February 2004 
Interim Rule requested comment on the 
federalism impact of the February 2004 


Interim Rule. No comments were 
received. 

This final rule was analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
13132 (“Federalism”). This rulemaking, 
as required by the underlying statute, 
preempts State, local and tribal laws 
that might otherwise require disclosure 
of PCII and precludes use of PCII in 
certain State civil actions unless 
permission of the submitter is obtained. 
This preemption is expected to inure to 
the benefit of the States by making it 
possible for PCII that is provided to the 
Federal Government to be shared with 
the States. The rule does not impose any 
regulation that has substantial direct 
effects on the States, the relationship 
between the national government and 
the States, or the distribution of power 
and responsibilities among the various 
levels of government. Therefore, the 
consultation requirements of Executive 
Order 13132 do not apply. 


G. Executive Order 12988—Civil Justice 
Reform 


This rule meets the applicable 
standards set forth in sections 3(a) and 
3(b)(2) of Executive Order 12988. 


H. Paperwork Reduction Act of 1995 


Under the Paperwork Reduction Act 
of 1995, 44 U.S.C. 3501-3520 (PRA), a 
Federal agency must obtain approval 
from the OMB for each collection of 
information it conducts, sponsors, or 
requires through regulations. This rule 
does not contain provisions for 
collection of information, does not meet 
the definition of “information 
collection’”’ as defined under 5 CFR part 
1320, and is therefore exempt from the 
requirements of the PRA. Accordingly, 
there is no requirement to obtain OMB 
approval for information collection. 

I. Environmental Analysis 

DHS has analyzed this regulation for 
purposes of the National Environmental 
Policy Act and has concluded that this 
rule will not have any significant impact 
on the quality of the human 
environment. 


List of Subjects in 6 CFR Part 29 


Confidential business information, 
Reporting and recordkeeping 
requirements. 


Authority and Issuance 


w For the reasons discussed in the 
preamble, 6 CFR part 29 is revised to 
read as follows: 


PART 29—PROTECTED CRITICAL 
INFRASTRUCTURE INFORMATION 


Sec. 


| 

24 

x 

4 

4 

| 
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29.1 Purpose and scope. 

29.2 Definitions. 

29.3 Effect of provisions. 

29.4 Protected Critical Infrastructure 
Information Program administration. 

29.5 Requirements for protection. 

29.6 Acknowledgment of receipt, 
validation, and marking. 

29.7 Safeguarding of Protected Critical 
Infrastructure Information. 

29.8 Disclosure of Protected Critical 
Infrastructure Information. 

29.9 Investigation and reporting of violation 
of PCII procedures. 


Authority: Pub. L. 107-296, 116 Stat. 2135 
(6 U.S.C. 1 et seq.); 5 U.S.C. 301. 


§29.1 Purpose and scope. 

(a) Purpose of this Part. This Part 
implements sections 211 through 215 of 
the Homeland Security Act of 2002 
(HSA) through the establishment of 
uniform procedures for the receipt, care, 
and storage of Critical Infrastructure 
Information (CII) voluntarily submitted 
to the Department of Homeland Security 
(DHS). Title II, Subtitle B, of the 
Homeland Security Act is referred to 
herein as the Critical Infrastructure 
Information Act of 2002 (CII Act). 
Consistent with the statutory mission of 
DHS to prevent terrorist attacks within 
the United States and reduce the 
vulnerability of the United States to 
terrorism, DHS will encourage the 
voluntary submission of CII by 
safeguarding and protecting that 
information from unauthorized 
disclosure and by ensuring that such 
information is, as necessary, securely 
shared with State and local government 

-pursuant to section 214(a) through (g) of 
the CII Act. As required by the CII Act, 
these rules establish procedures 
regarding: 

(1) The acknowledgement of receipt 
by DHS of voluntarily submitted CII; 

(2) The receipt, validation, handling, . 
storage, proper marking and use of 
information as PCII; 

_ (3) The safeguarding and maintenance 
of the confidentiality of such 
information, appropriate sharing of such 
information with State and local 
governments pursuant to section 214(a) 
through (g) of the HSA. 

(4) The issuance of advisories, notices 
and warnings related to the protection 
of critical infrastructure or protected 
systems in such a manner as to protect 
from unauthorized disclosure the source 
of critical infrastructure information 
that forms the basis of the warning, and 
any information that is proprietary or - 
business sensitive, might be used to 
identify the submitting person or entity, 
or is otherwise not appropriately in the 
public domain. 

(b) Scope. The regulations in this Part 
apply to all persons and entities that are 


authorized to handle, use, or store PCII © 
or that otherwise accept receipt of PCII. 


§29.2 Definitions. 

For purposes of this part: 

(a) Critical Infrastructure has the 
meaning stated in section 2 of the 
Homeland Security Act of 2002 
(referencing the term used in section 
1016(e) of Public Law 107-56 (42 U.S.C. 
5195c(e)). 

(b) Critical Infrastructure Information, 
or CII, has the same meaning as 
established in section 212 of the CII Act 
of 2002 and means information not 
customarily in the public domain and 
related to the security of critical 
infrastructure or protected systems, 
including documents, records or other 
information concerning: 

(1) Actual, potential, or threatened 
interference with, attack on, 
compromise of, or incapacitation of 
critical infrastructure or protected 
systems by either physical or computer- 
based attack or other similar conduct 
(including the misuse of or 
unauthorized access to all types of 
communications and data transmission 
systems) that violates Federal, State, 
local, or tribal law, harms interstate 
commerce of the United States, or 
threatens public health or safety; 

(2) The ability of any critical 
infrastructure or protected system to 
resist such interference, compromise, or 
incapacitation, including any planned 
or past assessment, projection, or 
estimate of the vulnerability of critical 
infrastructure or a protected system, 
including security testing, risk 
evaluation thereto, risk-management 
planning, or risk audit; or 

(3) Any planned or past operational 
problem or solution regarding critical 
infrastructure or protected systems, 
including repair, recovery, 
reconstruction, insurance, or continuity, 
to the extent it is related to such 
interference, compromise, or 
incapacitation. 

(c) Information Sharing and Analysis 
Organization, or ISAO, has the same 
meaning as is established in section 212 
of the CII Act of 2002 and means any 
formal or informal entity or 
collaboration created or employed by 
public or-private sector organizations for 
purposes of: 

(1) Gathering and analyzing CII in 
order to better understand security 
problems and interdependencies related 
to critical infrastructure and protected 
systems, so as to ensure the availability, 
“_ ity, and reliability thereof; 

2) Communicating or disclosing CII 
to a prevent, detect, mitigate, or 
recover from the effects of an 
interference, compromise, or an 


incapacitation problem related to 
critical infrastructure or protected 
systems; and 

(3) Voluntarily disseminating CII to its 
members, Federal, State, and local 
governments, or any other entities that 
may be of assistance in carrying out the 
purposes specified in paragraphs f(a) 
and (2) of this section. 

(d) In the public domain means 
information lawfully, properly and 
regularly disclosed generally or broadly 
to the public. Information regarding 
system, facility or operational security is 
not “in the public domain.” Information 
submitted with CII that is proprietary or 
business sensitive, or which might be 
used to identify a submitting person or 
entity will not be considered ‘“‘in the 
public domain.” Information may be 
“business sensitive” for this purpose 
whether or not it is commercial in 
nature, and even if its release could not 
demonstrably cause substantial harm to 
the competitive position of the 
submitting person or entity. 

(e) Local government has the same 
meaning as is established in section 2 of 
the Homeland Security Act of 2002 and 
means: 

(1) A county, municipality, city, town, 
township, local public authority, school 
district, special district, intrastate 
district, council of governments 
(regardless of whether the council of 
governments is incorporated as a 
nonprofit corporation under State law), 
regional or interstate government entity, 
or agency or instrumentality of a local 
government; 

(2) An Indian tribe or authorized 
tribal organization, or in Alaska a Native 
village or Alaska Regional Native 
Corporation; and 

(3) A rural community, 
unincorporated town or village, or other 
public entity. 

(f) Program Manager’s Designee 
means a Federal employee outside of 
the PCII Program Office, whether 
employed by DHS or another Federal 
agency, to whom certain functions of 
the PCII Program Office are delegated by 
the Program Manager, as determined on 
a case-by-case basis. 

(g) Protected Critical Infrastructure 
Information, or PCII, means validated 
CII, including information covered by 6 
CFR 29.6(b) and (f), including the 
identity of the submitting person or 
entity and any person or entity on 
whose behalf the submitting person or 
entity submits the CII, that is voluntarily 
submitted, directly or indirectly, to 
DHS, for its use regarding the security’ 
of critical infrastructure and protected 
systems, analysis, warning, 
interdependency study, recovery, 
reconstitution, or other appropriate 


all 
| 
| 
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purpose, and any information, 
statements, compilations or other 
materials reasonably necessary to 
explain the CII, put the CII in context, 
describe the importance or use of the 
CII, when accompanied by an express 
statement as described in 6 CFR 29.5. 

(h) Protected Critical Infrastructure 
Information Program, or PCII Program, 
means the program implementing the 
CII Act, including the maintenance, 
management, and review of the 
information provided in furtherance of 
the protections provided by the CI Act. 

(i} Protected system has the meaning 
set forth in section 212(6) of the CII Act, 
and means any service, physical or 
computer-based system, process, or 
' procedure that directly or indirectly 
affects the viability of a facility of 
critical infrastructure and includes any 
physical or computer-based system, 
including a computer, computer system, 
computer or communications network, 
or any component hardware or element 
thereof, software program, processing 
instructions, or information or data in 
transmission or storage therein, 
irrespective of the medium of 
transmission or storage. 

(j) Purposes of the CII Act has the 
meaning set forth in section 214(a)(1) of 
the CII Act and includes the security of 
critical infrastructure and protected 
systems, analysis, warning, 
interdependency study, recovery, 
reconstitution, or other informational 

ose. 

(k) Regulatory proceeding, as used in 
Section 212(7) of the CII Act and these 
rules, means administrative proceedings 
in which DHS is the adjudicating entity, 
and does not include any form or type 
of regulatory proceeding or other matter 
outside of DHS. 

(1) State has the same meaning set 
forth in section 2 of the Homeland 
Security Act of 2002 and means any 
State of the United States, the District of 
Columbia, the Commonwealth of Puerto 
Rico, the Virgin Islands, Guam, 
American Samoa, the Commonwealth of 
the Northern Mariana Islands, and any 
possession of the United States. 

- (m) Submission as referenced in these 
procedures means any transmittal, 
either directly or indirectly, of CII to the 
DHS PCII Program Manager or the PCII 
Program Manager’s designee, as set forth 
herein. 

(n) Submitted in good faith means any 
submission of information that could 
reasonably be defined as CII or PCII 
under this section. Upon validation of a 
submission as PCII, DHS has 
conclusively established the good faith 
of the submission. Any information 
qualifying as PCII by virtue of a 
categorical inclusion identified by the 


Program Manager pursuant to section 
214 of the CII Act and this Part is 
submitted in good faith. 

(0) Voluntary or voluntarily, when 
used in reference to any submission of 
CII, means the submittal thereof in the 
absence of an exercise of legal authority 
by DHS to compel access to or 
submission of such information. 
Voluntary submission of CII may be 
accomplished by (i.e:, come from) a 
single state or local governmental entity; 
private entity or person; or by an ISAO 
acting on behalf of its members or 
otherwise. There are two exclusions 
from this definition. In the case of any 
action brought under the securities 
laws—as is defined in section 3(a)(47) of 
the Securities Exchange Act of 1934 (15 
U.S.C. 78c(a)(47))—the term 
“voluntary” or “voluntarily” does not 


’ include information or statements 


contained in any documents or 
materials filed, pursuant to section 12(i) 
of the Securities Exchange Act of 1934 
(15 U.S.C. 781(i)), with the U.S. 
Securities and Exchange Commission or 
with Federal banking regulators or a 
writing that accompanied the 
solicitation of an offer or a sale of 
securities. Information or statements 
previously submitted to DHS in the 
course of a regulatory proceeding or a 
licensing or permitting determination 
are not “voluntarily submitted.” In 
addition, the submission of information 
to DHS for purposes of seeking a Federal 
preference or benefit, including CII 
submitted to support an application for 
a DHS grant to secure critical 
infrastructure will be considered a 
voluntary submission of information. 
Applications for SAFETY Act 
Designation or Certification under 6 
CFR Part 25 will also be considered a — 
voluntary submission. 

(p) The term used directly by such 
agency, any other Federal, State, or 
local authority, or any third party, in 
any civil action arising under Federal or 
State law in section 214(a)(1)(C) of the 
CII Act means any use in any 
proceeding other than a criminal 
prosecution before any court of the 
United States or of a State or otherwise, 
of any PCII, or any drafts or copies of 
PCII retained by the submitter, 
including the opinions, evaluations, 
analyses and conclusions prepared and 
submitted as CII, as evidence at trial or 
in any pretrial or other discovery, 
notwithstanding whether the United 
States, its agencies, officers, or 
employees is or are a party to such 
proceeding. 


§29.3 Effect of provisions. . 


(a) Freedom of Information Act 
disclosure exemptions. Information that 


is separately exempt from public 
disclosure under the Freedom of 
Information Act or applicable State, 
local, or tribal law does not lose its 
separate exemption from public 
disclosure due to the applicability of 
these procedures or any failure to follow 
them. 

(b) Restriction on use of PCII by 
regulatory and other Federal, State, and 
Local agencies. A Federal, State or local 
agency that receives PCII may utilize the 
PCII only for purposes appropriate 
under the CII Act, including securing 
critical infrastructure or protected 
systems. Such PCII may not be utilized 
for any other collateral regulatory 

urposes without the written consent of 
the PCII Program Manager and of the 
submitting person or entity. The PCII 
Program Manager or the PCII Program - 
Manager’s designee shall not share PCII 
with Federal, State or local government 
agencies without instituting appropriate 
measures to ensure that PCII is used 
only for appropriate purposes. 


§29.4 Protected Critical Infrastructure 
Information Program administration. 

(a) Preparedness Directorate Program 
Management. The Secretary of 
Homeland Security hereby designates 
the Under Secretary for Preparedness as 
the senior DHS official responsible for 
the direction and administration of the 
PCII Program. He shall administer this 
program through the Assistant Secretary 
for Infrastructure Protection. 

(b) Appointment of a PCII Program 
Manager. The Under Secretary for 
Preparedness shall: 

(1) Appoint a PCI Program Manager 
serving under the Assistant Secretary for 
Infrastructure Protection who is 
responsible for the administration of the 
PCII Program; 

(2) Commit resources necessary for 
the effective implementation of the PCII 
Program; 

(3) Ensure that sufficient personnel, 
including such detailees or assignees 
from other Federal national security, 
homeland security, or law enforcement 
entities as the Under Secretary deems 
appropriate, are assigned to the PCII 
Program to facilitate secure information 
sharing with appropriate authorities. 

(4) Promulgate implementing 
directives and prepare training materials 
as ppropriate for the proper treatment of 
PCIl 


(c) Appointment of PCII Officers. The 
PCII Program Manager shall establish 
procedures to ensure that each DHS 
component and each Federal, State, or 
local entity that works with PCII 
appoint one or more employees to serve 
as a PCII Officer in order to carry out the 


responsibilities stated in paragraph (d) 
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of this section. Persons appointed to 
serve as PCII Officers shall be fully 
familiar with these procedures. 

(d) Responsibilities of PCII ee 
PCII Officers shall: 

(1) Oversee the handling, t use, and 
storage of PCII; 

(2) Ensure the secure sharing of PCII 
with appropriate authorities and 
individuals, as set forth in 6 CFR 
29.1(a), and paragraph (b)(3) of this 
section; 

(3) Establish and maintain an ongoing 
self-inspection program, to include 
periodic review and assessment of the 
compliance with handling, use, and 
storage of PCI; 

(4) Establish additional procedures, 
measures and penalties as necessary to 

prevent unauthorized access to 
and 

(5) Ensure prompt and appropriate 
coordination with the PCII Program 
Manager regarding any request, 
challenge, or complaint arising out of 
the implementation of these regulations. 

(e) Protected Critical Infrastructure 
Information Management System 
(PCIIMS). The PCII Program Manager 
shall develop, for use by the PCII 
Program Manager and the PCII 
Manager’s designees, an electronic 
database, to be known as the “Protected 
Critical Infrastructure Information 
Management System’”’ (PCIIMS), to 
record the receipt, acknowledgement, 
validation, storage, dissemination, and 
destruction of PCII. This compilation of 
PCII shall be safeguarded and protected 
in accordance with the provisions of the 
CII Act. The PCII Program Manager may 
require the completion of appropriate 
background investigations of an 
individual before granting that 
individual access to any PCII. 


§29.5 Requirements for protection. 

(a) CI shall receive the protections of 
section 214 of the CII Act when: 

(1) Such information is voluntarily 
submitted, directly or indirectly, to the 
PCII Program Manager or the PCII 
Program Manager’s designee; 

(2) The for 
protected use regarding the security of 
critical infrastructure or protected 
systems, analysis, warning, 
interdependency study, recovery, 
reconstitution, or ether appropriate 
purposes including, without limitation, 

for the identification, analysis, 
prevention, preemption, disruption, 
defense against and/or mitigation of 
terrorist threats to the homeland; 
(3) The information is labeled with an 
express statement as follows: 
i) In the case of documentary — 
submissions, written marking on the 
information or records substantially 


similar to the following: ‘This 
information is voluntarily submitted to 
the Federal government in expectation 
of protection from disclosure as 
provided by the provisions of the 
Critical Infrastructure Information Act 
of 2002”; or 

(ii) In the case of oral information: 

(A) Through an oral statement, made 
at the time of the oral submission or 
within a reasonable period thereafter, 
indicating an expectation of protection 
from disclosure as provided by the 
provisions of the CII Act; and 

(B) Through a written statement 
substantially similar to the one specified 
above accompanied by a document that 
memorializes the nature of oral 
information initially provided received 
by the PCII Program Manager or the PCII 
Program Manager’s designee within a 
reasonable period after using oral 
submission; and 

(iii) In the case of electronic 
information: 

(A) Through an electronically 
submitted statement within a reasonable 
period of the electronic submission 
indicating an expectation of protection 
from disclosure as provided by the 
provisions of the CII Act; and 

(B) Through a non-electronically 
submitted written statement 
substantially similar to the one specified 
above accompanied by a document that 
memorializes the nature of e-mailed 
information initially provided, to be 
received by the PCII Program Manager 
or the PCII Program Manager’s designee 
within a reasonable period after using e- 
mail submission. 

(4) The submitted information 
additionally is accompanied by a 
statement, signed by the submitting 
person or an authorized person on 
behalf of an entity identifying the 
submitting person or entity, containing 
such contact information as is 
considered necessary by the PCII 
Program Manager, and certifying that 
the information being submitted is not 
customarily in the public domain; 

(b) Information that is not submitted 
to the PCII Program Manager or the PCII 
Program Manager’s designees will not 
qualify for protection under the CII Act. 
Only the PCII Program Manager or the 
PCII Program Manager’s designees are 
authorized to acknowledge receipt of 
information being submitted for 
consideration of protection under the - 


ct. 

(c) All Federal, State and local 
government entities shall protect and 
maintain information as required by 
these rules or by the provisions of the 
CIl Act when that information is 
provided to the entity by the PCII 
Program Manager or the PCII Program 


Manager’s designee and is marked as 
uired in 6 CFR 29.6(c). 

ta) All submissions seeking PCII 

status shall be presumed to have been 

submitted in good faith until validation 

or a determination not to validate 

pursuant to these rules. 


§29.6 Acknowledgment of receipt, 
validation, and marking. 

(a) Authorized officials. Only the DHS 
PCII Program Manager is authorized to 
validate, and mark information as PCII. 
The PCII Program Manager or the 
Program Manager’s designees, may mark 
information qualifying under categorical 
inclusions pursuant to 6 CFR 29.6(f). 

(b) Presumption of protection. All 
information submitted in accordance 
with the procedures set forth hereby 
will be presumed to be and will be 
treated as PCII, enjoying the protections 
of section 214 of the CII Act, from the 
time the information is received by the 
PCII Program Office or the PCII Program 
Manager’s designee. The information 
shall remain protected unless and until 
the PCII Program Office renders a final 
decision that the information is not 
PCII. The PCII Program Office will, with 


respect to information that is not 


properly submitted, inform the 
submitting person or entity within nine 
days of receipt, by a means of 
communication to be prescribed by the 


- PCII Program Manager, that the 


submittal was procedurally defective. 
The submitter will then have an 
additional 30 days to remedy the 
deficiency from receipt of such notice. 
If the submitting person or entity does 
not cure the deficiency within thirty 
calendar days of the date of receipt of 
the notification provided in this 
paragraph, the PCII Program Office may 
determine that the presumption of 
protection is terminated. Under such 
circumstances, the PCII Program Office 
may cure the deficiency by labeling the 
submission with the information , 
required in 6 CFR 29.5 or may notify the 
applicant that the submission does not 
qualify as PCII. No CII submission will 
lose its presumptive status as PCI. 
except as provided in 6 CFR 29.6(g). 

(c) Marking of information. All PCII 
shall be clearly identified through 
markings made by the PCII Program 
Office. The PCII Program Office shall 
mark PCII materials as follows: “This 
document contains PCII. In accordance 
with the provisions of 6 CFR Part 29, 
this document is exempt from release 
under the Freedom of Information Act — 
(5 U.S.C. 552(b)(3)) and similar laws 
requiring public disclosure. 
Unauthorized release may result in 
criminal and administrative penalties. 
This document is to be safeguarded and 
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disseminated in accordance with the CII 
Act and the PCII Program 
requirements.” When distributing PCII, 
the distributing person shall ensure that 
the distributed information contains this 
marking. 

(d) Acknowledgement of receipt of 
information. The PCII Program Office or 
the PCII Program Manager’s designees 
shall acknowledge receipt of 
information submitted as CII and 
accompanied by an express statement, 
and in so doing shall: 

(1) Contact the submitting person or 
entity, within thirty calendar days of 
receipt of the submission of CII, by the 
means of delivery prescribed in 
procedures developed by the PCII 
Program Manager. In the case of oral 
submissions, receipt will be 
acknowledged in writing within thirty 
calendar days after receipt by the PCII 
Program Office or the PCII Program 
Manager’s designee of a written 
statement, certification, and documents 
that memorialize the oral submission, as 
referenced in 6 CFR 29.5(a)(3)(ii); 

(2) Enter the appropriate data into the 
PCIIMS as required in 6 CFR 29.4(e); 
and 

(3) Provide the submitting person or 
entity with a unique tracking number | 
that will accompany the information 
from the time it is received by the PCII 
Program Office or the PCII Program 
Manager’s designees. 

(e) Validation of information. (1) The 
PCII Program Manager shall be 
responsible for reviewing all _ 
submissions that request protection 
under the CII Act. The PCII Program 
Manager shall review the submitted 
information as soon as practicable. If a 
final determination is made that the 
submitted information meets the 
requirements for protection, the PCII 


' Program Manager shall ensure that the 


information has been marked as 
required in paragraph (c) of this section, 
notify the submitting person or entity of 


‘the determination, and disclose it only 


pursuant to 6 CFR 29.8. 

(2) If the PCII Program Office makes 
an initial determination that the 
information submitted does not meet 
the requirements for protection under 
the CII Act, the PCII Program Office 
shall: 

(i) Notify the submitting person or 
entity of the initial determination that 
the information is not considered to be 
PCII. This notification also shall, as 
necessary: 

(A) Request that the submitting 
person or entity complete the 
requirements of 6 CFR 29.5(a)(4) or 
further explain the nature of the 
information and the submitting person 
or entity’s basis for believing the ~ 


information qualifies for protection 
under the CII Act; ; 

(B) Advise the submitting person or 
entity that the PCII Program Office will 
review any further information provided 
before rendering a final determination; 

(C) Advise the submitting person or 
entity that the submission can be 
withdrawn at any time before a final 
determination is made; 

(D) Notify the submitting person or 
entity that until a final determination is 
made the submission will be treated as 
PCII; 

(E) Notify the submitting person or 
entity that any response to the 
notification must be received by the 
PCII Program Office no later than thirty 
calendar days after the date of the 
notification; and 

(F) Request the submitting person or 
entity to state whether, in the event the 
PCII Program Office makes a final 
determination that any such information 
is not PCII, the submitting person or 
entity prefers that the information be 
maintained without the protections of 
the CII Act or returned to the submitter 
or destroyed. Ifa request for withdrawal 
is made, all such information shall be 
returned to the submitting person or 
entity. 

(ii) If the information submitted has 
not been withdrawn by the submitting 
person or entity, and the PCII Program 
Office, after following the procedures 
set forth in paragraph (e)(2)(i) of this 
section, makes a final determination 
that the information is not PCII, the PCII 
Program Office, in accordance with the 


_ submitting person or entity’s written 


preference, shall, within thirty calendar 
days of making a final determination, 
return the information to the submitter. 
If return to the submitter is impractical, 
the PCII Program Office shall destroy 
the information within 30 days. This 
process is consistent with the 
appropriate National Archives and 
Records Administration-approved 
records disposition schedule. If the 
submitting person or entity cannot be 
notified or the submitting person or 
entity’s response is not received within 
thirty calendar days of the date of the 
notification as provided in paragraph 
(e)(2)(i) of this section, the PCII Program 
Office shall make the initial 
determination final and return the 
information to the submitter. 

(f) Categorical Inclusions of Certain 
Types of Infrastructure as PCI. The PCII 
Program Manager has discretion to 
declare certain subject matter or types of 
information categorically protected as 
PCII and to set procedures for receipt 
and processing of such information. 
Information within a categorical 
inclusion will be considered validated 


upon receipt by the Program Office or 
any of the Program Manager’s designees 
without further review, provided that 
the submitter provides the express 
statement required by section 214(a)(1). 
Designees shall provide to the Program 
Manager information submitted under a 
categorical inclusion. 

(g) Changing the status of PCII to non- 
PCII. Once information is validated, 
only the PCII Program Office may 
change the status of PCII to that of non- 
PCII and remove its PCII markings. 
Status changes may only take place 
when the submitting person or entity 
requests in writing that the information 
no longer be protected under the CII 
Act; or when the PCII Program Office 
determines that the information was, at 
the time of the submission, customarily 
in the public domain. Upon making an 
initial determination that a change in 
status may be warranted, but prior to a 
final determination, the PCII Program 
Office, using the procedures in 
paragraph (e)(2) of this section, shall 
inform the submitting person or entity 
of the initial determination of a change 
in status. Notice of the final change in 
status of PCII shall be provided to all 
recipients of that PCII under 6 CFR 29.8. 


§29.7 Safeguarding of Protected Critical 
Infrastructure Information. 

(a) Safeguarding. All persons granted 
access to PCII are responsible for 
safeguarding such information in their 
possession or control. PCII shall be 
protected at all times by appropriate 
storage and handling. Each person who 
works with PCII is personally 
responsible for taking proper 
precautions to ensure that unauthorized 
persons do not gain access to it. 

(b) Background Checks on Persons 
with Access to PCII. For those who 
require access to PCII, DHS will, to the 
extent practicable and consistent with 
the purposes of the Act, undertake 
appropriate background checks to 
ensure that individuals with access to 
PCII do not pose a threat to national 
security. These checks may also be 
waived in exigent circumstances. 

(c) Use and Storage. When PCII is in 
the physical possession of a person, 
reasonable steps shall be taken, in 
accordance. with procedures prescribed 
by the PCII Program Manager, to 
minimize the risk of access to PCII by 
unauthorized persons. When PCII is not 
in the physical possession of a person, 
it shall be stored in asecure 
environment. 

(d) Reproduction. Pursuant to 
procedures prescribed by the PCII 
Program Manager, a document or other 
material containing PCII may be 
reproduced to the extent necessary 


‘ 

~ 
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consistent with the need to carry out 
official duties, provided that the 
reproduced documents or material are 
marked and protected in the same 
manner as the original documents or 
material. 

(e) Disposal of information. 
Documents and material containing PCII 
may be disposed of by any method that 
prevents unauthorized retrieval, such as 
shredding or incineration. 

(f) Transmission of information. PCII 
shall be transmitted only by secure 


means of delivery as determined by the © 


PCII Program Manager, andin_ - 
conformance with appropriate federal 
standards. 

(g) Automated Information Systems. 
The PCII Program Manager shall 
establish security requirements 
designed to protect information to the 
maximum extent practicable, and 
consistent with the Act, for Automated 
Information Systems that contain PCII. 
Such security requirements will be in 
conformance with the information 
technology security requirements in the 
Federal Information Security 
Management Act and the Office of 
Management and Budget’s 
implementing policies. 


§29.8 Disclosure of Protected Critical 
Infrastructure Information. 

(a) Authorization of access. The 
Under Secretary for Preparedness, the 
Assistant Secretary for Infrastructure 
Protection, or either’s designee may 
choose to provide or authorize access to 
PCII under one or more of the 
subsections below when it is 
determined that this access supports a 
lawful and authorized government 
purpose as enumerated in the CII Act or 
other law, lation, or legal authority. 

(b) Federal, State and Local 
government sharing. The PCII Program 
Manager or the PCII Program Manager’s 
designees may provide PCII to an 
employee of the Federal government, 
provided, subject to subsection (f) of 
this section, that such information is 
shared for purposes of securing the 
critical infrastructure or protected 
systems, analysis, warning, 
interdependency study, recovery, 
reconstitution, or for another 
appropriate purpose including, without 
limitation, the identification, analysis, 
prevention, preemption, and/or 
disruption of terrorist threats to the 
homeland. PCII may not be used, 
directly or indirectly, for any collateral 
regulatory purpose. PCII may be 
provided to a State or local government 
entity for the purpose of protecting 
critical infrastructure or protected 
systems, or in furtherance of an 
investigation or the prosecution of a 


criminal act. The provision of PCII to a 
State or local government entity will 
normally be made only pursuant to an 
arrangement with the PCII Program. 
Manager providing for compliance with 
the requirements of paragraph (d) of this 
section and acknowledging the 
understanding and responsibilities of 
the recipient. State and local 
governments receiving such information 
will acknowledge in such arrangements 
the primacy of PCII protections under 
the CII Act; agree to assert all available 
legal defenses to disclosure of PCII 
under State, or local public disclosure 
laws, statutes or ordinances; and will 
agree to treat breaches of the agreements 
by their employees or contractors as 
matters subject to the criminal code or_ 
to the applicable employee code of 
conduct for the jurisdiction. 

(c) Disclosure of information to 
Federal, State and local government 
contractors. Disclosure of PCII to 
Federal, State, and local contractors may 
be made when necessary for an 
appropriate purpose under the CII Act, 
and only after the PCII Program Manager 
or a PCII Officer certifies that the 
contractor is performing services in 
support of the purposes of the CII Act. 
The contractor’s employees who will be 
handling PCII must sign individual 
nondisclosure agreements in a form 
prescribed by the PCII Program 
Manager, and the contractor must agree 
by contract, whenever and to whatever 
extent possible, to comply with all 
relevant requirements of the PCII 
Program. The contractor shall safeguard 
PCII in accordance with these 
procedures and shall not remove any 
“PCII” markings. An employee of the 
contractor may, in the performance of 
services in support of the purposes of 
the CII Act and when authorized to do 
so by the PCII Program Manager or the 
PCII Program Manager’s designee, 
communicate with a submitting person 
or an authorized person of a submitting 
entity, about a submittal of information 
by that person or entity. Contractors 
shall not further disclose PCII to any 
other party not already authorized to 
receive such information by the PCII 
Program Manager or PCII Program 
Manager’s Designee, without the prior 
written approval of the PCI Program 
Manager or the PCII Program Manager’s 
designee. 

(d) Further use or disclosure of 
information by State, and local 
governments. (1) State and local 
governments receiving information 
marked “Protected Critical 
Infrastructure Information” shall not 
share that information with any other 
party not already authorized to receive 
such information by the PCII Program 


Manager or PCII Program Manager’s 
designee, with the exception of their 
contractors after complying with the 
requirements of paragraph (c) of this 
section, or remove any PCII markings, 
without first obtaining authorization 
from the PCII Program Manager or the ~ 
PCII Program Manager’s designees, who 
shall be responsible for requesting and 
obtaining written consent from the 
submitter of the information. 

(2) State and local governments may © 
use PCII only for the purpose of 
protecting critical infrastructure or 
protected systems, or as set forth 
elsewhere in these rules. 
~ (e) Disclosure of information to 
appropriate entities or to the general 
public. PCII may be used to prepare 
advisories, alerts, and warnings to 
relevant companies, targeted sectors, 
governmental entities, ISAOs or the 
general public regarding potential 
threats and vulnerabilities to critical 
infrastructure as appropriate pursuant to 
the Cll Act. Unless exigent 
circumstances require otherwise, any 
such warnings to the general public will 
be authorized by the Secretary, Under 
Secretary for Preparedness, Assistant 
Secretary for Cyber Security and 
Telecommunications, or Assistant 
Secretary for Infrastructure Protection. 
Such exigent circumstances exist only 
when approval of the Secretary, the 
Under Secretary for Preparedness, 
Assistant Secretary for Cyber Security 
and Telecommunications, or the 
Assistant Secretary for Infrastructure 
Protection cannot be obtained within a 
reasonable time necessary to issue an 
effective advisory, alert, or warning. In 
issuing advisories, alerts and warnings, 
DHS shall consider the exigency of the 
situation, the extent of possible harm to 
the public or to critical infrastructure, 
and the necessary scope of the advisory 
or warning; and take appropriate actions 
to protect from disclosure any 
information that is proprietary, business 
sensitive, relates specifically to, or 
might be used to identify, the 
submitting person or entity, or an 
persons or entities on whose behalf the 
CII was submitted, or is not otherwise 
appropriately in the public domain. 
Depending on the exigency of the 
circumstances, DHS may consult or 
cooperate with the submitter in making 
such advisories, alerts or warnings. 

(f) Disclosure for law enforcement 
purposes and communication with 
submitters; access by Congress, the 
Comptroller General, and the Inspector 
General; and whistleblower 
protection.—_{1) Exceptions for 
disclosure. (i) PCII shall not, without the 
written consent of the person or entity 
submitting such information, be used or 
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disclosed for purposes other than the 
purposes of the CII Act, except— 

(A) In furtherance of an investigation 
or the prosecution of a criminal act by 
the Federal government, or by a State, 
local, or foreign government, when such 
disclosure is coordinated by a Federal 
law enforcement official; 

(B) To communicate with a 
submitting person or an-authorized 
person on behalf of a submitting entity, 
about a submittal of information by that 
person or entity when authorized to do 
so by the PCII Program Manager or the 
PCII Program Manager’s designee; or 

(C) When disclosure of the 
information is made by any officer or 
employee of the United States— 

(1) To either House of Congress, or to 
the extent of matter within its 
jurisdiction, any committee or 
subcommittee thereof, any joint 
committee thereof or subcommittee of 
any such joint committee; or 

(2) To the Comptroller General, or any 
authorized representative of the 
Comptroller General, in the course of 
the performance of the duties of the 
Government Accountability Office. 

(ii) If any officer or employee of the 
United States makes any disclosure 
pursuant to these exceptions, 
contemporaneous written notification 
must be provided to DHS through the 
PCII Program Manager. 

(2) Consistent with the authority to 
disclose information for any of the 
purposes of the CII Act, disclosure of 
PCII may be made, without the written 
consent of the person or entity 
submitting such information, to the DHS 
Inspector General. 

(g) Responding to requests made 
under the Freedom of Information Act 
or State, local, and tribal information 
access laws. PCII shall be treated as 
exempt from disclosure under the 
Freedom of Information Act and any 
State or local law requiring disclosure of 
records or information. Any Federal, 
State, local, or tribal government agency 
with questions regarding the protection 
of PCII from public disclosure shall 
contact the PCII Program Manager, who 
shall in turn consult with the DHS 
Office of the General Counsel. 


(h) Ex parte communications with 
decisionmaking officials. Pursuant to 
section 214(a)(1)(B) of the Homeland 
Security Act of 2002, PCII is not subject 
to any agency rules or judicial doctrine 
regarding ex parte communications with 
a decisionmaking official. 

(i) Restriction on use of PCII in civil 
actions. Pursuant to section 214(a)(1)(C) 
of the Homeland Security Act of 2002, 
PCII shall not, without the written 
consent of the person or entity 
submitting such information, be used 
directly by any Federal, State or local 
authority, or by any third party, in any 
civil action arising under Federal, State, 
local, or tribal law. 


§29.9 Investigation and reporting of 
violation of PCli procedures. 

(a) Reporting of possible violations. 
Persons authorized to have access to 
PCII shall report any suspected violation 
of security procedures, the loss or 
misplacement of PCII, and any 
suspected unauthorized disclosure of 
PCII immediately to the PCII Program 
Manager or the PCII Program Manager’s 
designees. Suspected violations may 
also be reported to the DHS Inspector 
General. The PCII Program Manager or 
the PCII Program Manager’s designees 
shall in turn report the incident to the 
appropriate Security Officer and to the 
DHS Inspector General. 

‘ (b) Review and investigation of written 
report. The PCII Program Manager, or 
the appropriate Security Officer shall 
notify the DHS Inspector General of 
their intent to investigate any alleged 
violation of procedures, loss of 
information, and/or unauthorized 
disclosure, prior to initiating any such 
investigation. Evidence of wrongdoing 
resulting from any such investigations 
by agencies other than the DHS 
Inspector General shall be reported to 
the Department of Justice, Criminal 
Division, through the DHS Office of the 
General Counsel. The DHS Inspector 
General also has authority to conduct 
such investigations, and shall report any 
evidence of wrongdoing to the 
Department of Justice, Criminal 
Division, for consideration of 
prosecution. 


(c) Notification to originator of PCII. If 
the PCII Program Manager or the 
appropriate Security Officer determines 
that a loss of information or an 
unauthorized disclosure has occurred, 
the PCII Program Manager or the PCII 
Program Manager’s designees shall 
notify the person or entity that 
submitted the PCII, unless providing 
such notification could reasonably be 
expected to hamper the relevant 
investigation or adversely affect any 
other law enforcement, national 
security, or homeland security interest. 

(d) Criminal and administrative 
penalties. (1) As established in section 
214(f) of the CII Act, whoever, being an 
officer or employee of the United States 
or of any department or agency thereof, 
knowingly publishes, divulges, 
discloses, or makes known in any 
manner or to any extent not authorized 
by law, any information protected from 
disclosure by the CII Act coming to the 
officer or employee in the course of his 
or her employment or official duties or 
by reason of any examination or 
investigation made by, or return, report, 
or record made to or filed with, such 
department or agency or officer or 
employee thereof, shall be fined under 
title 18 of the United States Code, — 
imprisoned not more than one year, or 
both, and shall be removed from office 
or employment. 

(2) In addition to the penalties set 
forth in paragraph (d)(1) of this section, 
if the PCII Program Manager determines 
that an entity or person who has 
received PCII has violated the 
provisions of this Part or used PCII for 
an inappropriate purpose, the PCII 
Program Manager may disqualify that 
entity or person from future receipt of 
any PCII or future receipt of any 
sensitive homeland security information 
under section 892 of the Homeland 
Security Act, provided, however, that 
any such decision by the PCII Program 
Manager may be appealed to the Office 
of the Under Secretary for Preparedness. 


Michael Chertoff, 
Secretary. 


[FR Doc. 06-7378 Filed 8-31-06 8:45 am] 
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Part V 


The President 


Proclamation 8044—National Ovarian 
Cancer Awareness Month, 2006 


Proclamation 8045—National Prostate 
Cancer Awareness Month, 2006 
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Friday, September 1, 2006 


Title 3— Proclamation 8044 of August 29, 2006 


The President National Ovarian Cancer Awareness Month, 2006 


By the President of the United States of America 


A Proclamation 


National Ovarian Cancer Awareness Month provides an opportunity to raise 
awareness of risk factors; prevention, and treatment of this deadly disease. 
Our Nation is committed to fighting ovarian cancer, finding its cure, and 
providing hope and healing to those who are affected by it. 


While ovarian cancer remains one of the leading causes of cancer-related 
death among women in our country, scientists have made significant progress 
in understanding the factors associated with it. Women of all ages can 
develop this cancer, but studies have shown risk increases with age. Other 
factors associated with ovarian cancer include family history, obesity, use 
of fertility drugs, and a prior occurrence of certain cancers. Because the 
chances of surviving ovarian cancer are higher when it is diagnosed and 
treated in its early stages, women should talk to their doctors about risk 
z factors and screenings for this disease. - 


America leads the world in medical research, and we are committed to 
continuing progress in research for prevention, better treatments, and a 
cure for ovarian cancer. This year, the National Institutes of Health will 
invest an estimated $106 million in ovarian cancer research, and the National 
Cancer Institute is sponsoring clinical trials to explore new ways to improve 
ovarian cancer treatment. The Department of Defense will also dedicate 
an estimated $10 million for its Ovarian Cancer Research Program, and 
. the Centers for Disease Control and Prevention (CDC) will invest an estimated 
$5 million to ovarian cancer research. The CDC is additionally partnering 
with private organizations to sponsor ovarian cancer survivor courses for 
; patients, as well as their friends and loved ones, following successful cancer 
treatment. 


During National Ovarian Cancer Awareness Month, we honor the victims 
and survivors of this disease for their courage, hope, and perseverance, 
and we thank the families and friends who provide these individuals with 
comfort and care. Our Nation is grateful to medical professionals, researchers, 
and all those whose tireless efforts are making a positive difference in 
the lives of countless women in our country. By working together, we 
can continue to fight ovarian cancer and help more of our citizens defeat 
this devastating disease. 


| NOW, THEREFORE, I, GEORGE W. BUSH, President of the United States 
; of America, by virtue of the authority vested in me by the Constitution 
and laws of the United States, do hereby proclaim September 2006 as 

National Ovarian Cancer Awareness Month. I call upon government officials, 

businesses, communities, health care professionals, educators, volunteers, 

and the people of the United States to continue our Nation’s strong commit- 
ment to preventing and treating ovarian cancer. 


52281 


52282 Federal Register / Vol. 71, No. 170/Friday, September 1, 2006/Presidential Documents 


IN WITNESS WHEREOF, I have hereunto set my hand this twenty-ninth 
day of August, in the year of our Lord two thousand six, and of the Independ- 
ence of the United States of America the two hundred and thirty-first. 


[FR Doc. 06-7431 
Filed 8-31-06; 8:45 am] 
Billing code 3195-01—P 
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Proclamation 8045 of August 29, 2006 


National Prostate Cancer Awareness Month, 2006 


-By the President of the United States of America 


A Proclamation 


The United States continues to move forward in its fight against cancer, 

yet an estimated 27,000 American sons, fathers, brothers, and husbands 

will be lost to prostate cancer this year. As we observe National Prostate 

Cancer Awareness Month, we underscore our commitment to defeating pros- 

tate cancer by raising awareness about its risk factors, promoting the impor- 
; tance of early detection and treatment, and advancing our understanding 
: of the disease and how to stop it. 


Medical research has shown that there are steps men can take to reduce 
their chance of developing prostate cancer. For many men, regular exercise 
and healthy eating habits may decrease the likelihood of developing this 
deadly disease. Men over the age of 50, African-American men, and men 
with family medical histories that include prostate cancer face the greatest 
risk—and they can realize the greatest benefits from early detection, when 
treatment is most effective. All men should discuss their ‘isk of prostate 
cancer with their physicians, determine the best screening and early-detection 
options, and adopt healthy lifestyles. Young men are also encouraged to 
find out whether a family member has ever been diagnosed with prostate 
cancer and to seek medical advice at an earlier age if a medical history 
exists. 


4 The progress we have made in the battle against prostate cancer is remarkable, 
: yet more work remains. America leads the world in cutting-edge medical 
research, and the Federal Government will continue to do its part to support 
work that will lead to better diagnostic tools and innovative treatments 
for prostate cancer. By providing substantial funding for programs at the 
National Institutes of Health, National Cancer Institute, Centers for Disease 
Control and Prevention, and Department of Defense, my Administration 
aims to improve our ability to prevent, detect, treat, and ultimately cure 
prostate cancer. 


During National Prostate Cancer Awareness Month, America honors the 
victims and survivors of prostate cancer and applauds the family members 
and friends who provide love and encouragement. We also commend the 
_medical professionals and researchers who are working to administer care, 
improve treatments, and find cures. Prostate cancer can be defeated, and 
we will continue this fight until the day when the battle to beat prostate 
cancer has been won. 


NOW, THEREFORE, I, GEORGE W. BUSH, President of the United States 

of America, by virtue of the authority vested in me by the Constitution 

and laws of the United States, do hereby proclaim September 2006 as 

National Prostate Cancer Awareness Month. I call upon government officials, 
businesses, communities, health care professionals, educators, and the people 
of the United States to reaffirm our Nation’s strong and ongoing campaign 
against prostate cancer. 
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IN WITNESS WHEREOF, I have hereunto set my hand this twenty-ninth 
day of August in the year of our Lord two thousand six, and of the Independ- 
ence of the United States of America the two hundred and thirty-first. 


[FR Doc. 66-7432 
Filed 8-31-06; 8:45 am] 
Billing code 3195-01-P 
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Federal Register/Code of Federal Regulations At the end of each month, the Office of the Federal Register 


2 — Information, indexes and other finding 202-741-6000 publishes separately a List of CFR Sections Affected (LSA), which 
] lists parts and sections affected by documents published since 
4 Laws 741-0000 the revision date of each title. 
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FEDREGTOC-L (Federal Register Table of Contents LISTSERV) is 
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of the Federal Register Table of Contents includes HTML and 
PDF links to the full text of each document. 


To join or leave, go to http:/Mistserv.access.gpo.gov and select 
Online mailing list archives, FEDREGTOC-L, Join or leave the list 
(or change settings); then follow the instructions. 


PENS (Public Law Electronic Notification Service) is an e-mail 
service that notifies subscribers of recently enacted laws. 


To subscribe, go to html 
and select Join or leave the list (or change settings); then follow ; 
the instructions. 


FEDREGTOC-L and PENS are mailing lists only. We cannot 
respond to specific inquiries. 


Reference questions. Send questions and comments about the 
Federal Register system to: fedreg.info@nara.gov 


The Federal Register staff cannot interpret specific documents or 
regulations. 
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The items in this list were 
editorially compiled as an aid 
to Federal Register users. 
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this list has no legal 


RULES GOING INTO 
EFFECT SEPTEMBER 1, 
2006 


AGRICULTURE 
DEPARTMENT 
Import quotas and fees: 

Dairy-tariff rate import quota 

licensing; published 9-1-06 
COMMERCE DEPARTMENT 
National Oceanic and 
Atmospheric Administration 
Fishery conservation and 

management: 

Alaska; fisheries of 
Exclusive Economic 
Zone— 

. Shallow water species; 
closure to vessels using 
trawl gear in Gulf of 
Alaska; published 8-31- 
06 

DEFENSE DEPARTMENT 
Personnel Security Program: 

Personnel security clearance 
procedures; published 8- 
30-06 

ENVIRONMENTAL 

PROTECTION AGENCY 

Pesticides; tolerances in food, 
animal feeds, and raw 
agricultural commodities: 

2, 6-Diisopropyinaphthalene; 
published 9-1-06 

Benthiavalicarb-isopropyl; 
published 9-1-06 

FEDERAL 
COMMUNICATIONS 
COMMISSION 

Practice and procedure: 

Regulatory fees (2006 FY); 
assessment and 
collection; published 8-2- 
06 

HEALTH AND HUMAN 

SERVICES DEPARTMENT 

Food and Drug 

Administration 

Animal drugs, feeds, and 
related products: 

Carprofen; published 9-1-06 

Lincomycin; published 9-1- 

06 


HOMELAND SECURITY 

DEPARTMENT 

Protected critical infrastructure 
Information; handling 
procedures; published 9-1- 
06 


INTERIOR DEPARTMENT 
Fish and Wildlife Service 
Migratory bird hunting: 


Seasons, limits, and 
shooting hours; 
establishment, etc.; 
published 8-31-06 

INTERIOR DEPARTMENT 

Minerals Management 

Service 

Outer Continental Shelf; oil, 
gas, and sulphur operations: 

Oil and gas activities; costs 
recovery; published 7-19- 
06 

JUSTICE DEPARTMENT 
Drug Enforcement 
Administration 
Schedules of controlled 
substances: 

Exempt anabolic steroid 
products; designations; 
published 9-1-06 

PENSION BENEFIT 
GUARANTY CORPORATION 
Single-employer plans: 
Allocation of assets— 
Benefits payable in 

terminated plans, 
allocation of assets, 
interest assumptions for 
valuing and paying 
benefits; published 8- 
16-06 

PERSONNEL MANAGEMENT 

OFFICE 

Allowances and differentials: 

Cost of living allowances 
(nonforeign areas)— 
Alaska, Hawaii, Guam, 

Northern Mariana 
islands, Puerto Rico, 
and Virgin Islands; rate 
changes; published 8-2- 
06 


TRANSPORTATION 

DEPARTMENT 

Federal Aviation 

Administration 

Airworthiness directives: 
Bombardier; published 9-1- 
08 

Cessna Aircraft Co.; 

published 8-18-06 
TRANSPORTATION 
DEPARTMENT 
National Highway Traffic 
Safety Administration 
Motor vehicle safety 

standards: 

Controls, telitales, and 
indicators; effective date 
delay; published 1-24-06 

Controls, teiltales, and 
indicators; response to 
‘reconsideration petitions; 
published 5-15-06 

Interior impact occupant 
protection 
Compliance date delay; 

published 8-29-06 

Occupant crash protection— 


Lower Anchors and 
Tethers for Children 
(LATCH) system; air 
bag suppression 

requirements; 
compliance date delay; 
published 8-29-06 

Vehicles built in two or 
more stages; certification 
issues; published 2-14-05 

Vehicles built in two or 
more stages; certification 
issues; response to 
reconsideration petition; 
published 5-15-06 

Motor vehicle theft prevention 
standard: 

Parts marking requirements; 
extension; published 4-6- 
04 

Parts marking requirements; 
extension to additionai 
vehicles 
Correction; published 6- 

22-04 

Response to petitions for 
reconsideration; published 
5-19-05 

Vehicle safety hotline; 
technical amendment; 

published 6-21-06 


RULES GOING INTO 
EFFECT SEPTEMBER 2, 
2006 


COMMERCE DEPARTMENT 
National Oceanic and 
Atmospheric Administration 
Fishery conservation and 
management: 

Alaska; fisheries of 
Exclusive Economic 
Zone— 

Atlantic mackerel, squid, 
and butterfish; published 
9-6-06 

HOMELAND SECURITY 

DEPARTMENT 

Coast Guard 

Ports and waterways safety; 
regulated navigation areas, 
safety zones, security 
zones, etc.: 

Gloucester Harbor, 
Gloucester, MA; published 
8-22-06 

Seneca River, NY;. 
published 8-9-06 

Regattas and marine parades 

Ragin’ on the River; 

published 8-29-06 


safety zones, security 

zones, etc.: 

Lower Colorado River, 
Laughlin, NV; published 8- 
31-06 


RULES GOING INTO . 
EFFECT SEPTEMBER 3, 


HOMELAND SECURITY 
DEPARTMENT 

Coast Guard 

Ports and waterways safety; 
regulated navigation areas, 


RULES GOING INTO 
EFFECT SEPTEMBER 4, 
2006 


HOMELAND SECURITY 
DEPARTMENT 
Customs and Border 
Protection Bureau 
Merchandise, special classes: 
Ethnological material from 
Cyprus; emergency import 
restrictions; published 8- 
31-06 
TREASURY DEPARTMENT 
Merchandise, special classes: 
Ethnological material from 
Cyprus; emergency import 
restrictions; published 8- 
31-06 


COMMENTS DUE NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Animal and Plant Health 
Inspection Service 
Animal welfare: 
Animal identification r 
standards; comments due 
by 9-6-06; published 3-10- 
06 [FR 06-02380] 
Plant-related quarantine, 
foreign 
Shelled garden peas from 
' Kenya; comments due by 
9-5-06; published 7-6-06 
[FR E6-10551] 
AGRICULTURE 
DEPARTMENT 
Food and Nutrition Service 
Food distribution programs: 
Donated foods in child - 
nutrition programs, 
Nutrition Services 
Incentive Program, and 
charitable institutions; 
distribution, management, 
and use; comments due 
_ by 9-7-06; published 6-8- 
06 [FR 06-05143] 
ARCHITECTURAL AND 
TRANSPORTATION 
BARRIERS COMPLIANCE 
BOARD 
Americans with Disabilities 
Act; implementation: 
Accessibility guidelines— 
Passenger vessels; 
comments due by 9-5- 
06; published 7-7-06 
[FR E6-10576] 
COMMERCE DEPARTMENT 
Foreign-Trade Zones Board 
Applications, hearings, 
determinations, etc.: 


Georgia 

Eastman Kodak Co.; x-ray 
film, color paper, digital 
media, inkjet paper, 
entertainment imaging, 
and health imaging; 
Open for comments 
until further notice; 
published 7-25-06 [FR 
E6-11873] 

COMMERCE DEPARTMENT 
National Oceanic and 
Atmospheric Administration 
Marine mammals: 

Taking and importing— 

Eglin Air Force Base, FL; 
precision strike 
weapons testing and 
training; comments due 
by 9-5-06; published 8- 
3-06 [FR E6-12556] 
COMMERCE DEPARTMENT 
Patent and Trademark Office 
Practice and procedure: 

Information disclosure 
Statement requirements ‘ 
and other related matters; 
proposed changes; 
comments due by 9-8-06; 
published 7-10-06 [FR 06- 
06027] 

COMMODITY FUTURES 
TRADING COMMISSION 
Commodity Exchange Act: 

Designated contract 
markets; conflicts of 
interest in self-regulation 
and self-regulatory 
organizations; acceptable 
practices; comments due 
by 9-7-06; published 7-7- 
06 [FR 06-06030] 

DEFENSE DEPARTMENT 
Federal Acquisition Regulation 

(FAR): 

Emergency acquisitions; 
comments due by 9-5-06; 
published 7-5-06 [FR 06- 
05964] 

EDUCATION DEPARTMENT 
Grants and cooperative 


agreements; availability, etc.: 


Postsecondary education— 
Federal Student Aid 
Programs; comments 
due by 9-8-06; 
published 8-9-06 [FR 
06-06696] 
ENVIRONMENTAL 
PROTECTION AGENCY 
Air pollutants, hazardous; 
national emission standards: 
Volatile organic compounds 
emissions standards— 
.Lithographic printing, 
letterpress -printing, and 
flexible packaging 
printing materials, etc.; 
control techniques 
guidelines; comments 


Air programs: 

Ambient air quality 
standards, national— - 
8-hour ozone standard; 

early action compact 
areas; effective date 
extension; comments 
due by 9-8-06; 
published 8-9-06 [FR 
E6-12960] 

Air quality implementation 
plans; approval and 
promulgation; various 
States; air quality planning 
purposes; designation of — 
areas: 

Arizona 
Correction; comments due 

by 9-7-06; published 8- 
8-06 [FR E6-12756] 
Correction; comments due 
by 9-7-06; published 8- 
8-06 [FR E6-12762] 

Air quality implementation 
plans; approval and 
promulgation; various 
States: 

- West Virginia; comments 
due by 9-8-06; published 
8-9-06 [FR E6-12969] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common carrier services: 
Federal-State Joint Board 

on Universal Service; IP- 
enabled services; 
comments due by 9-8-06; 
published 7-10-06 [FR 06- 
06059] 

FEDERAL RETIREMENT 

THRIFT INVESTMENT 

BOARD 

Thrift Savings Plan: 

Court orders and legal 
processes affecting Thrift 
Savings Plan accounts; 
comments due by 9-8-06; 
published 8-9-06 [FR E6- 
12895] 

FEDERAL TRADE 

COMMISSION 

Appliances, consumer, energy 
consumption and water use 
information in labeling and 
advertising: 

Ceiling fans; appliance 
labeling; comments due 
by .9-8-06; published 6-21- 
06 [FR 06-05591] 

Energy Policy and 
Conservation Act: 

Recycled oil; test 
procedures and labeling 
standards; comments due 
by 9-4-06; published 7-6- 
06 [FR E6-10503] 

GENERAL SERVICES 

ADMINISTRATION 

Federal Acquisition Regulation 

(FAR): 


Emergency acquisitions; 
comments due by 9-5-06; 
published 7-5-06 [FR 06- 
05964] 

HOMELAND SECURITY 

DEPARTMENT 

Coast Guard 

Regattas and marine parades: 
Annual Gasparilla Marine 

Parade; comments due by 
9-5-06; published 7-7-06 
[FR E6-10583] 

INTERIOR DEPARTMENT 

Fish and Wildlife Service 

Endangered and threatened 
species: 

Critical habitat 
designations— 
Alabama beach mouse; 
comments due by 9-7- 
06; published 8-8-06 ~ 
[FR E6-12317] 

Migratory bird hunting: 

Seasons, limits, and 
shooting hours; 
establishment, etc.; 

. comments due by 9-5-06; 
published 8-24-06 [FR 06- 
07027] 


INTERIOR DEPARTMENT 


Minerals Management 
Service 
Royalty management: 

Oil, gas, coal, and 
geothermal .resources 
produced on Federal and 
Indian leases; production 
and royalty reporting; 
comments due by 9-5-06; 
published 7-7-06 [FR 06- 
05988] 


JUSTICE DEPARTMENT 


Bankruptcy Abuse and 
Consumer Protection Act: 
Nonprofit budget and credit 

counseling agencies and 
personal financial 
management instructional 
course providers; United 
States Trustees approval; 
comments due by 9-4-06; 
published 7-5-06 [FR E6- 
10234] 

NATIONAL AERONAUTICS 

AND SPACE 

ADMINISTRATION 

Federal Acquisition Regulation 
(FAR): 

Emergency acquisitions; 
comments due by 9-5-06; 
published 7-5-06 [FR 06- 
05964] 


NATIONAL ARCHIVES AND 
RECORDS ADMINISTRATION 
Public availability and use: 
Research room and 
museum hours; changes; 
comments due by 9-8-06; 
published 7-25-06 [FR E6- 
11763] 


SECURITIES AND 
EXCHANGE COMMISSION 
Securities: 

Client commission practices; 
interpretative guidance; 
comments due by 9-7-06; 
published 7-24-06 [FR 06- 
06410] 

TRANSPORTATION 

DEPARTMENT 

Federal Aviation 

Administration 

Air traffic operating and flight 
rules, etc.: 

Special awareness training 
for persons flying under 
visual flight rules within 
100 nautical miles of 
Washington, DC 
metropolitan area; 
comments due by 9-5-06; 
published 7-5-06 [FR 06- 
05997] 

Airworthiness directives: 

Airbus; comments due by 9- 
5-06; published 8-8-06 
{FR E6-12834] 

Boeing; comments due by 
9-5-06; published 7-19-06 
[FR E6-11413] 

Empresa Brasileira de 
Aeronautica S.A. 

. (EMBRAER); comments 
due by 9-5-06; published 
8-8-06 [FR E6-12832] 

Fuji Heavy Industries, Ltd.; 
comments due by 9-8-06; 
published 8-9-06 [FR E6- 
12953] 

Stemme GmbH & Co.; 
comments due by 9-8-06; 
published 8-9-06 [FR E6- 
12943] 

TRANSPORTATION 

DEPARTMENT 

Federal Highway 

Administration 

Planning assistance and 
standards: 

Statewide and metropolitan 
transportation planning; 
comments due by 9-7-06; 
published 6-9-06 [FR 06- 
05145] 

TRANSPORTATION 
DEPARTMENT 


-Federal Transit 


Administration 
Planning assistance and 
standards: 

Statewide and metropolitan 
transportation planning; 
comments due by 9-7-06; 
published 6-9-06 [FR 06- 
05145] 

TREASURY DEPARTMENT 
Fiscal Service 
Financial Management 

Service: 

Federal agency 
disbursements 
management— 
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Victims of disasters and 
emergencies; Federal 
payments delivery; 
facilitation; comments 
due by 9-6-06; 
published 8-7-06 [FR 
E6-12689] 

TREASURY DEPARTMENT 
Internal Revenue Service 
Income taxes: 

Expatriated entities and their 
foreign parents; Section 
7874 guidance; cross- 
reference; public hearing; 
comments due by 9-4-06; 
published 6-6-06 [FR E6- 
08698] 


LIST OF PUBLIC LAWS 


This is a continuing list of 
public bills from the current 
session of Congress which 
have become Federal laws. It 
. May be used in conjunction 
with “PLUS” (Public Laws 
Update Service) on 202-741-— 
6043. This list is also 
available online at hftp:// 
www.archives.gov/federal- 
register/laws. html. 


The text of laws is not 
published in the Federal 


Register but may be ordered 
in “slip law” (individual 
pamphlet) form from the 
Superintendent of Documents, 
U.S. Government Printing 
Office, Washington, DC 20402 
(phone, 202-512-1808). The 
text will also be made 
available on the Internet from 
GPO Access at http:// 
www.gpoaccess.gov/plaws/ 
index.html. Some laws may 
not yet be available. 


H.R. 4646/P.L. 109-273 

To designate the facility of the 
United States Postal Service 
located at 7320 Reseda 
Boulevard in Reseda, 
California, as the “Coach John 
Wooden Post Office Building”. 


- (Aug. 17, 2006; 120 Stat. 773) 


H.R. 4811/P.L. 109-274 

To designate the facility of the 
United States Postal Service 
located at 215 West Industrial 
Park Road in Harrison, 
Arkansas, as the “John Paul 
Hammerschmidt Post Office 
Building”. (Aug. 17, 2006; 120 
Stat. 774) 

H.R. 4962/P.L. 109-275 

To designate the facility of the 
United States Postal Service 


located at 100 Pitcher Street 
in Utica, New York, as the 
“Captain Geerge A. Wood 
Post Office Building”. (Aug. 
17, 2006; 120 Stat. 775) 

H.R. 5104/P.L. 109-276 

To designate the facility of the 
United States Postal Service 
located at 1750 16th Street 
South in St. Petersburg, 
Florida, as the “Morris W. 
Milton Post Office”. (Aug. 17, 
2006; 120 Stat. 776) 

H.R. 5107/P.L. 109-277 

To designate the facility of the 
United States Postal Service 
located at 1400 West Jordan 
Street in Pensacola, Florida, 
as the “Earl D. Hutto Post 
Office Building”. (Aug. 17, 
2006; 120 Stat. 777) 

H.R. 5169/P.L. 109-278 

To designate the facility of the 
United States Postal Service 
located at 1310 Highway 64 
NW. in Ramsey, Indiana, as 
the “Wilfred Edward ‘Cousin 
Willie’ Sieg, Sr. Post Office”. 
(Aug. 17, 2006; 120 Stat. 778) 


H.R. 5540/P.L. 109-279 


To designate the facility of the 
United States Postal Service 


located at 217 Southeast 2nd 
Street in Dimmitt, Texas, as 
the “Sergeant Jacob Dan 
Dones Post Office”. (Aug. 17, 
2006; 120 Stat. 779) 


H.R. 4/P.L. 109-280 


Pension Protection Act of 
2006 (Aug. 17, 2006; 120 
Stat. 780) 


Last List August 17, 2006 


Public Laws Electronic 
Notification Service 
(PENS) 


PENS is a free electronic mail 
notification service of newly 
enacted public laws. To 
subscribe, go to http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 


Note: This service is strictly 
for E-mail notification of new 
laws. The text of laws is not 
available through this service. 
PENS cannot respond to 
specific inquiries sent to this 
address. 
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